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A Modern Wilderness-The Law of
Education for the Handicapped

I.

INTRODUCTION

Public Law No. 94-142, the Education for All Handicapped Children
Act of 1975 (EAHCA or the Act), created significant new legal rights for
handicapped children in the area of public education. In striking contrast to the former treatment of exceptional children, this Act has a goal
of providing a "free appropriate public education" for all of the nation's
children. Today, handicapped children are highly visible in the public
schools and are better integrated into the mainstream of the public classrooms than ever before. The expansive goals of the Act, however, have
not been fully achieved. The fiscal pressures of today's economy have imposed restraints upon the progress being made toward fulfilling the goal
of a "free and appropriate education." This Article will examine the progress being made in light of the pressures upon both courts and the legislatures to curtail social programs. Section one will f5resent a brief overview of the treatment of the mentally and physically handicapped
throughout history and the development of the EAHCA. Section two will
review various court decisions that have interpreted the Act, and section
three will look at the changes which have been made in the statutes and
regulations that implement the Act.

II.

DEVELOPMENT OF THE

EAHCA

From the earliest days an idea has persisted that the physically handicapped are incapable of being productive members of society' and are
1. TenBroek & Matson, The Disabled and the Law of Welfare, 54 CALIF. L. REv. 809,
809-10 (1966). The ancient Spartans assumed that physically and mentally defective children would never contribute to society. Greek law, as a reflection of these social attitudes,
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permanently dependent upon the charity of others.2 The roots of the
concept that people with virtually any disability belonged among the
ranks of the poor' can be traced to the English Poor Law System.4 The
concept inevitably was transplanted to the colonies, 5 where the almshouse
emerged as the institutional curative for the maintenance of the dependent.8 It soon became apparent, however, that the almshouse, with its
conglomeration of inmates, generated evils beyond anticipation or control.' While social reformers attempted to improve conditions in almshouses,' a new conception of the disabled originated in the works of
Charles Darwin 9 and Gregor Mendel. 10 It was not, however, until Sir
Francis Galton developed the science of eugenics" that the revolutionary
ideas of Darwin and Mendel actually were applied to solving society's
problems of dealing with the disabled."
Although the eugenicists proposed various solutions to prevent the biological deterioration of the race through the propagation of genetically
inferior specimens,'3 it was sterilization that attracted the most widemandated that defective children be killed. A. DEUTSCH, THE MENTALLY ILL IN AMERICA 334
(1949).
2. Riesenfeld, The Formative Era of American Public Assistance Law, 43 CALIF. L.
REV. 175, 180 (1955).
3. tenBroek & Matson, supra note 1, at 810-11.
4. The English Poor Law System originated with the Elizabethan Act of 1601 for the
Relief of the Poor. 43 ELIZ. c.2 [hereinafter referred to as the Elizabethan Act]. The impact
of this law lasted for nearly 350 years. Riesenfeld, supra note 2, at 177.
5. Riesenfeld, supra note 2, at 176-77.
6. A. DEUTSCH, supra note 1, at 128-29.
7. The almshouse was required to receive all paupers but lacked the funds and capable
administrators that might have ameliorated the deplorable conditions. See id., supra note 1,
at 130.
8. See E. ABBOTT, SOME AMERICAN PIONEERS IN SOCIAL WELFARE 88-106 (1963).
9. C. DARWIN, ORIGIN OF THE SPECIES (1st ed. London 1859). After Darwin's publication
of his theories of natural selection and survival of the fittest, they were distorted to justify

contempt for the economically, physically, and mentally disadvantaged. A. DEUTSCH, supra
note 1, at 349-50.
10. In 1866, Mendel published his theory of heredity that specific traits in plants could
be predictably passed from generation to generation. Mendel's principles were immediately
applied to mental illness. Id. at 357.
11. 'Eugenics' is derived from the Greek word for 'well born' and refers to the science of
improving hereditary characteristics. The goals of the eugenics movement were to encourage propagation of the biologically and socially fit and to discourage propagation of the
inferior and subnormal, which included the socially, physically, and mentally handicapped.
Id. at 357-58.
12. Id. at 358.
13. Segregation garnered widespread support around 1914, but by 1923, it became apparent that society could not overcome the economic and administrative difficulties associated with permanently segregating mentally and physically defective persons in custodial

institutions. Id. at 369. See also Note, SterilizationLaws-Their Constitutionality-Their
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spread support." While many of the eugenic sterilization laws were aimed
at the mentally ill or deficient, epileptics, criminals, and paupers,' 5 the
criteria for sterilization of these persons depended upon whether they
might become social menaces or wards of the state, 6 whether they were
supported in any way by charity, 7 or whether procreation was deemed
inadvisable in the interests of the public or the individual.' The increasing popularity of sterilization as a method of genetic improvement of the
race slowly was reversed, however, by justifiable fears of the uncontrolled
extension of sterilization laws,' 9 doubt concerning the scientific validity of
eugenics,20 and serious constitutional questions.2'
In addition to the 'preventative' measure of sterilization, society has
imposed additional restraints upon the rights and freedoms of handicapped persons through the belief that the handicapped had only a limited right to live in the world. 22 One product of this philosophy was the
Social and Scientific Basis, 17 B.U.L. REV. 246, 257-58 (1937).
14. Sterilization was considered a more practical and effective method of preventing procreation than segregation since it was less expensive and could be applied on a wider scale.
A. DEUTSCH, supra note 1, at 372.
15. These conditions were believed to have a genetic component. The preamble to the
New Jersey sterilization law stated that "[hieredity plays an important part in the transmission of feeble mindedness, epilepsy, criminal tendencies and other defects." 1911 N.J. LAWS
353.
16.

S. DAVIES, SOCIAL CONTROL OF THE MENTALLY D

EICIENT, 99 (1930). The laws of

Idaho, 1925 Idaho Sess. Laws 358, ch. 194; Nebraska, 1915 Neb. Laws 554, ch. 237; Oregon,
1917 Or. Laws 518, ch. 279; Virginia, 1924 Va. Acts 569, ch. 394; and West Virginia, 1929 W.
Va. Acts 3, ch. 4, were based upon this premise.
17. This theory supported the sterilization laws of Kansas, 1913 Kan. Laws 525, ch. 305;
Michigan, 1913 Mich. Pub. Acts 52; New Jersey, 1911 N.J. Laws 353, ch. 190; New York,
1912 N.Y. Laws 924, ch. 445; and Virginia, 1924 Va. Acts 569, ch. 394.
18. The laws of Alabama, 1919 Ala. Acts, ch. 13; Arizona, 1929 Ariz. Seas. Laws 114, ch.
44; Connecticut, Conn. Gen. Stats. § 2691 (1918); Delaware, 1923 Del. Laws 152, ch. 62;
Indiana, 1907 Ind. Acts 377, ch. 215; Mississippi, 1928 Miss. Laws 370, ch. 294; South Carolina, 1935 S.C. Acts 428, ch. 304; and Vermont, 1931 Vt. Acts 194, ch. 174, reflected this
concern.
19. The New Jersey Supreme Court in Smith v. Board of Examiners, 85 N.J.L. 46, 52, 88
A. 963, 966 (1913), was concerned that legislatures might authorize sterilization based upon
racial factors or implement Malthusian ideas of population control through sterilization.
Sterilization in the absence of express legislative authorization also presented a problem of
control. See Note, Courts-Scope of Authority-Sterilization of Mental Defectives, 61
MICH. L. REV. 1359, 1364 (1963).
20. See Murdock, Sterilizationof the Retarded: A Problem or a Solution?, 62 CALIF. L.
REV. 917, 924-28 (1974).

21. Constitutional challenges to the sterilization laws were based on theories of cruel and
unusual punishment, substantive due process, procedural due process, and equal protection
of the laws. O'Hara & Sanks, Eugenic Sterilization, 45 GRo. L.J. 20, 23-28 (1956).
22. TenBroek, The Right to Live in the World: The Disabled in the Law of Torts, 54
CALIF. L. REV. 841, 851 (1966).
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ancient common-law rule that the capacity of a deaf mute to make a contract,"9 serve as a witness, 4 or make a will,25 was restricted by a rebuttable presumption of incompetency. The handicapped also have been limited in as basic a right as appearing in public places by statutes
prohibiting an appearance by any person who is "diseased, maimed, mutilated or in any way deformed so as to be an unsightly or disgusting
object." 6
For many years, only a limited right to receive a public education existed for children with physical or mental handicaps. In many instances,
transportation problems made it physically impossible for handicapped
children to get to school.2 7 Once this obstacle was overcome, handicapped
children still were hindered in their attempts to receive an adequate education in public schools because of the absence of special programs
designed for their needs. The presence of handicapped children in a classroom was considered disruptive and burdensome to the teacher and this,
28
in turn, engendered the attitude that the handicapped were ineducable.
It was not until the first decade of the twentieth century that programs
were developed to train handicapped children who were considered ineducable by traditional standards.2 ' Despite the significant expansion in
the 1950s and 1960s of special education programs for children with physical or mental disabilities, 0 critics complain that the programs currently
fall short of the goal of providing appropriate educational opportunities
for all handicapped children."1
From a very early period in American history, one of the most cher-

23. Brown v. Brown, 3 Conn. 299 (1820); Alex v. Matzke, 151 Mich. 36, 115 N.W. 251

(1908).
24. The presumption was that persons deaf and dumb from birth were idiots, and the
burden of proving sufficient understanding fell upon the party presenting the witness. S.
GREEN.EAF, A TREATISE ON THE LAW OF EVIDENCE § 366 (1883).
25. Persons who were born deaf, dumb, and blind were thought to lack the "common
inlets of understanding" and, therefore, were incapable of having animum testandi. 2 W.
BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 497 (1766).
26. Burgdorf & Burgdorf, A History of Unequal Treatment: The Qualifications of
HandicappedPersons as a "Suspect Class" Under the Equal Protection Clause, 15 SANTA
CLARA LAWYER 855, 863 (1975) (quoting CHICAGO, ILL., MUN. CODE § 36-34 (1966) (repealed
1974)).
27. Burgdorf & Burgdorf, supra note 26, at 871.
28. Id. at 872. See Watson v. City of Cambridge, 157 Mass. 561, 32 N.E. 864 (1893)
(exclusion of children who were disorderly because of mental handicap); Beattie v. Board of
Educ., 169 Wis. 231, 172 N.W. 153 (1919) (exclusion of handicapped child with depressing
effect on teacher and other students).
29. See Burgdorf & Burgdorf, supra note 26, at 873.
30. See generally id. at 874.
31. See Haggerty & Sacks, Education of the Handicapped: Towards a Definition of an
Appropriate Education, 50 TEMP. L.Q. 961, 961-62 (1977).
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ished ideals of this country has been to provide each of its citizens with
an opportunity to receive a free public education. In 1846, American educator Horace Mann wrote:
I believe in the existence of a great, immortal, immutable principle of
natural law, or natural ethics-a principal antecedent of all human institutions, and incapable of being abrogated by any ordinance of man...
which proves the absolute right to an education of every human being
that comes into the world, and which, of course, proves the correlative
duty of every government to see that the means of that education are
provided for all.2
This principle that education should be equally available to every person
is embodied in various facets of our legal system. The concept of universal education has been widely recognized and supported by judicial tribunals; numerous courts across the land have declared that the opportunity
for an education is a right that must be jealously safeguarded.33 The classic statement of this attitude appears in the decision of the United States
Supreme Court in Brown v. Board of Education.4 The theoretical ideal
of education for all, however, has proved to be an empty promise for
many persons with physical, mental, and emotional handicaps. Over the
years, numerous handicapped persons have been denied their rights to
equal educational opportunities and systematically have been excluded
from public schools.
Congress first addressed the problem of educating the handicapped in
1966 when it amended the Elementary and Secondary Education Act of
1965 to establish a grant program "for the purpose of assisting the States
in the initiation, expansion, and improvement of programs and projects
. . . for the education of handicapped children."" That program was repealed in 1970 by the Education for the Handicapped Act. 6 Part B of
32. Burgdorf & Burgdorf, supra note 26, at 868 (emphasis in original).
33. See, e.g., Serrano v. Priest, 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971);
Robinson v. Cahill, 62 N.J. 473, 303 A.2d 273 (1973).
34. 347 U.S. 483 (1954). The majority opinion in Brown declared:
Today, education is perhaps the most important function of state and local governments. Compulsory school attendance laws and the great expenditures for education both demonstrate our recognition of the importance of education to our
democratic society ....

It is the very foundation of good citizenship ....

In

these days, it is doubtful that any child may reasonably be expected to succeed in
life if he is denied the opportunity of an education. Such an opportunity, where
the state has undertaken to provide it, is a right which must be made available to
all on equal terms.
Id. at 493.
35. Elementary and Secondary Education Amendments of 1966, Pub. L. No. 89-750, §
161, 80 Stat. 1204 (1966).
36. Pub. L. No. 91-230, § 662, 84 Stat. 175 (1970).
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that Act established a grant program similar in purpose to the repealed
legislation. Neither the 1966 nor the 1970 legislation contained specific
guidelines for state use of grant money; both programs were established
to encourage the states to develop educational
resources and to train per7
sonnel for educating the handicapped.3
Dissatisfied with the progress being made under these earlier enactments, and spurred by two district court decisions holding that handicapped children should be given access to a public education, 8 Congress
in 1974 greatly increased federal funding for education of the handicapped and for the first time required recipient States to adopt "a goal of
providing full educational opportunities to all handicapped children."' 9
The 1974 statute was recognized as an interim measure only, adopted "in
order to give the Congress an additional year in which to study what if
any additional Federal assistance [was] required to enable the states to
meet the needs of handicapped children."'
The ensuing year of study
culminated in the Education for All Handicapped Children Act of 1975. 4'
Congress passed the Education for All Handicapped Children Act in
response to its perception that a majority of this nation's handicapped
children "were either totally excluded from schools or [were] sitting idly
in regular classrooms awaiting the time when they were old enough to
'drop out.' "42 The Act is an ambitious federal effort to promote the education of handicapped children and represents a significant achievement
in the field of public education in its creation of new legal rights for exceptional children. The overriding objective of the EAHCA is to ensure a
"free appropriate public education" for all of the nation's children. The
Act provides that federal money may be expended to assist state and local agencies in educating handicapped children, and conditions this assistance upon a state's compliance with extensive goals and procedures.
The EAHCA requires each participating state and local school district
to provide a free and appropriate education to all handicapped children.
It broadly defines educational handicap to include the "mentally retarded, hard-of-hearing, deaf, speech impaired, visually handicapped, seriously emotionally disturbed, orthopedically impaired, or other health
impaired, or children with specific learning disabilities, who by reason
37.

See S. REP. No. 168, 94th Cong., 1st Seas. 5 (1975), reprinted in 1975 U.S. CODE
& An. NEWS 1425, 1429; H.R. REP. No. 332, 94th Cong., 1st Sess. 2-3 (1975).
38. See Mills v. Board of Educ., 348 F. Supp. 866 (D.D.C. 1972); Pennsylvania Ass'n for
Retarded Children v. Pennsylvania, 343 F. Supp. 279 (E.D. Pa. 1972).
39. Education of the Handicapped Amendments of 1974, Pub. L. 93-380, 88 Stat. 579,
582 (1974).
40. H.R. REP. No. 332, 94th Cong., 1st Sess. 4 (1975).
41. Pub. L. No. 94-142, 89 Stat. 773 (codified as amended at 20 U.S.C. §§ 1401-1461
(1976 & Supps. I-V 1977-81)).
42. H.R. REP. No. 332, 94th Cong., 1st Seas. 2 (1975).
CONG.
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thereof require special education and related services. ' 43 A key element of
most of these definitions is that the handicapping condition "adversely
4
affects educational performance." 4
The educational needs of children in these different categories vary
widely, and controversies frequently arise over what constitutes an appropriate education for a particular child and over what an educational
agency must provide free of charge. Moreover, within the total population
of special education students are children whose educational handicaps
are extraordinarily severe, affecting every aspect of their lives and requiring extensive and costly treatment, and those with mild or subtle handicaps, whose problems may be more difficult to detect in the classroom but
perhaps more easily are remedied once detected. Handicapped students
constitute an extremely diverse group, and they are not equally situated
with respect to the Act.
The EAHCA requires each state and local school district to identify all
handicapped children in need of special services and to provide an education individualized to meet the unique needs of each identified child.' 5
The Act specifies that an appropriate education consists of special education 46 and related services 47 in accordance with a written "individualized
education program" (IEP) specially designed for each child. 4 The Act
does not specify the type and range of educational services that a child
may require and that the school district must provide. The only substantive requirement is that each child's education be provided in the "least
43. 20 U.S.C. § 1401(1) (1976) (definitions). The Act primarily only lists handicapped
labels. Working definitions of each handicapped designation are provided in the EAHCA
regulations. See 34 C.F.R. § 300.5 (1981).
44. See, e.g., 34 C.F.R. § 300.5(8)(i) (1981).
45. See 20 U.S.C. §§ 1412 & 1413 (1976).
46. According to the Act, "The term 'special education' means specially designed instruction, at no cost to parents or guardians, to meet the unique needs of a handicapped
child, including classroom instruction, instruction in physical education, home instruction,
and instruction in hospitals and institutions." 20 U.S.C. § 1401(16) (1976). See also 34
CF.R. § 300.14 (1981).
47. Under the Act,
The term "related services" means transportation, and such developmental, corrective, and other supportive services (including speech pathology and audiology,
psychological services, physical and occupational therapy, recreation, and medical
and counseling services, except that such medical services shall be for diagnostic
and evaluation purposes only) as may be required to assist a handicapped child to
benefit from special education, and includes the early identification and assessment of handicapping conditions in children.
20 U.S.C. .§ 1401(17) (1976). See also 34 C.F.R. § 300.13 (1981). Interestingly, virtually no
discussion took place during legislative debates on the Act in regard to the objectives and
limits of this expansive language.
48. See 20 U.S.C. § 1414(a)(5) (1976); 34 C.F.R. § 300.130 (1981). See also 20 U.S.C. §
1401(19) (1976) (definition of 'individualized education program').
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restrictive environment" possible. " This concept, otherwise known as
'mainstreaming,' is distinct from the goal of equal educational opportunity. It is an integration principle, designed to curtail historical abuses of
institutionalization and isolation of handicapped children. 0
The EAHCA is a categorical assistance grant program, which has the
unique characteristic of voluntary participation. To encourage the states
to meet the ambitious objectives of the Act, Congress provided federal
funds to both state and local educational agencies. It attempted to provide an incentive to states to identify and to serve increasing numbers of
handicapped children by providing financial awards based on the number
of handicapped children in each state and locality. 1 The Act, however, is
an incentive program that does not, and was not intended to, pay for all
the costs of educating handicapped children.'2 Also, not all federal funds
are directed to local educational agencies (LEA) responsible for providing
the services. Under the present allocation formula, seventy-five percent of
these funds go directly to LEA. The remaining twenty-five percent goes
to state educational agencies to cover their administrative and program
costs.' 3 Federal funding, inadequate to begin with, becomes all the more
so because sources other than the entities directly providing the services
receive a portion of the funds.
In exchange for the receipt of inadequate federal dollars, state and local
educational agencies subject themselves to stringent oversight by federal
agencies and courts. Each state is required under the Act to submit plans
on a yearly basis that describe how it will achieve the objectives of the
Act.' Each LEA must in turn prepare local plans that document its efforts. 5
The Office of Special Education and Rehabilitative Services
(OSERS) engages in yearly site visits to participating states to ensure
compliance with the Act.6 OSERS also publishes policy letters and re-

49. The least restrictive environment provisions of the Act contemplate that public
schools develop a continuum of programs to meet the needs of handicapped children. See 34
C.F.R. § 300.500-.556 (1981). Typically, school systems provided full mainstream (regular
classroom) programs, 'resource rooms' for tutoring or special help on a part-time basis, and
'self-contained' classrooms for handicapped children with relatively severe problems. The
presumption is that handicapped children will be educated with nonhandicapped children
to the maximum extent possible.
50. For a useful history of the least restrictive environment principle, see Halderman v.
Penhurst State School & Hosp., 446 F. Supp. 1295, 1299-1300, 1314-22 (E.D. Pa. 1977).
51. 20 U.S.C. § 1411 (1976 & Supp. III 1979).
52. See S. CONF. REP. No. 664, 94th Cong., 1st Seas. 29, reprinted in 1975 U.S. CODE
CONG. & AD. NEWS 1480, 1482.
53. 20 U.S.C. § 1411(c)(1) (1976).
54. Id. §§ 1412-1413 (1976 & Supp. III 1979); 34 C.F.R. § 300.110-.151 (1981).
55. 20 U.S.C. § 1414 (1976 & Supp. III 1979); 34 C.F.R. §§ 300.180-.240 (1981).
56. 20 U.S.C. § 1418 (1976). Reports of these annual State Program Administrative Reviews are published at 2A E.H.L.R. 300:01-426:06 (1980).
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sponses to individual67 inquiries that raise legal and administrative questions under the Act.
The Act defines free appropriate public education to include "special
education and services" provided at public expense in conformance with
an IEP. 6 It also defines "related services" to mean the "transportation,
and such developmental, corrective, and other supportive services. . . as
may be required to assist a handicapped child to benefit from special education."59 Although this definition is ambiguous, it generally has been
accepted that the specific related services listed in the Act and its enforcing regulations were not intended to be exhaustive. Rather, the list
merely is suggestive of the kinds of supportive services that schools, in
appropriate circumstances, must provide to handicapped children. As an
example, neither bladder catheterization nor sign interpretation for the
deaf are listed services, yet leading court decisions which have found
these services necessary have concluded that they must be provided by
public school personnel."
At the state and federal administrative level
parents have litigated, often successfully, their children's rights to an array of services, including music therapy,"1 'therapeutic' recreation," myofunctional therapy, 3 sign language training for parents, 4 and the assistance of a 'visual computer."
Several states also have adopted policies
limiting public school responsibility to provide psychotherapy to children
with serious emotional problems."' The impact of these exclusionary policies varies. Clearly, a decision to limit occupational or physical therapy
disfavors children with physical handicaps, while a decision to limit psychotherapy disfavors those with emotional handicaps. Less overtly, the
choice of policy will have differing effects on the mildly and severely

57. See, e.g., 2 E.H.L.R. 211:01-:275 (1979-1981).
58. 20 U.S.C. § 1401(18) (1976). See also supra text accompanying notes 46-51.
59. 20 U.S.C. § 1401(17) (1976).
60. See id. § 1401(5), (13); 34 C.F.R. § 300.6 (1981). See also Tokarcik v. Forest Hills
School Dist., 665 F.2d 443 (3d Cir. 1981); Tatro v. Texas, 625 F.2d 557 (5th Cir. 1980); infra
text accompanying notes 148-160.
61. Joseph L. v. Boston Pub. Schools, [1979-1980 Decisions] EDUCATION FOR THE HANDICAPPED L. REP. (CRR) 501:133 (Jan. 25, 1979) (parent's request for music therapy held a
required related service for autistic child).
62. Office for Civil Rights Complaint Letters of Finding (Westside (N.E.) Community

School District), 3 EDUCATION FOR THE HANDICAPPED L. REP. (CRR) 257:23 (Aug. 28, 1978).
63. Case No. 107, [1980-1981 Decisions] EDUCATION FOR THE HANDICAPPED L. REP. (CRR)
502:101 (June 11, 1980).
64. In re San Mateo County Sup't of Schools, [1980-1981 Decisions] EDUCATION FOR THE

L. REP. (CRR) 502:199 (Nov. 10, 1980).
65. In re Robin S., [1980-1981 Decisions] EDUCATION

HANDICAPPED

FOR THE HANDICAPPED

(CRR) 502-232 (Jan. 13, 1980).
66. See, e.g., In re Palo Alto City Unified School Dist., [1980-1981 Decisions]
FOR THE HANDICAPPED L. REP. (CRR) 502-186 (May 29, 1980).

L. REP.

EDUCATION
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handicapped.
A further difficulty arises when attempting to delineate the extent of
what is an 'appropriate' education for handicapped children under the
EAHCA. The Act is unclear on what is meant by this term, and this deficiency is a major shortcoming of the Act. Several of the early commentators spoke of a right to a 'minimally adequate'
education, but subsequent
67
decisions have not supported this view.
The term 'equal' is sometimes colloquially used to denote 'sameness.' 8
That usage is clearly of no relevance here, since it would not be desirable
to provide the same education for handicapped and nonhandicapped children. By definition, mandated services for exceptional children are both
very different from and far more expensive than the services provided to
nonhandicapped children. s9 Alternatively, equal educational opportunity
could be taken to denote an equal right to receive some education, rather
than a right to equal education.7 0 This narrow definition would be consistent with one theme of the early civil rights cases. It would invalidate the
outright exclusion of handicapped students from public education. As interpreted by courts, however, EAHCA rejects this minimum definition,
and aims for a more ambitious objective: the right to an equal
education.

III.
A.

DECISIONS UNDER THE

EAHCA

Free Appropriate Public Education

The Supreme Court. In Board of Education v. Rowley, 1 the Supreme
Court was asked for the first time to interpret a provision of the EAHCA.
Rowley required the Court to define 'free appropriate public education'
and to determine the role of state and federal courts in exercising their
7
review powers granted by the Act. '
Rowley was brought on behalf of a young deaf student whose learning
was severely impaired. She had excellent lipreading skills, but had only
minimal residual hearing. From the time she entered kindergarten, it was
agreed that the child would be fully mainstreamed.
67.

See, e.g., Levinson, The Right to a Minimally Adequate Education for Learning Dis-

abled Children, 12 VAL. U.L. REv. 253 (1977).
68.

H. BEDAU, EGALrrIAmSM AND THE IDEA OF EQUALrry, IN IX EQUALITY 5 (J. Pennock

& J. Chapman eds. 1867).
69. Krass, The Right to Public Education for Handicapped Children, 4
HANDICAPPED L.F. 1016, 1019 (1976).

70. Krass, supra note 69, at 1024.
71. 102 S. Ct. 3034 (1982).
72. 20 U.S.C. § 1415 (1976).

EDUC. Folt
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An IEP was prepared during the fall of the child's first-grade year. It
provided that she would attend regular classroom instruction and use an
FM hearing aid to amplify the voices of her teacher and classmates. In
addition, she would receive instruction from a tutor for the deaf for five
hours a week plus instruction from a speech therapist for three hours a
week. 3 The parents' only disagreement with the child's IEP concerned its
omission of a sign language interpreter to be provided to assist the child
in all her classes. When the child was in kindergarten, an interpreter who
had been placed in the classroom for two weeks reported back to the
school administrators that the child did not need his services at that
time. Subsequently, the school board7 decided to exclude provision of a
sign language interpreter in her IEP. '
After a hearing, an independent examiner agreed with the school board
that an interpreter was not necessary.75 The child was found to be achieving academically, educationally, and socially without the interpreter. The
parents then filed an action in the United States District Court for the
Southern District of New York under the judicial review provisions of the
EAHCA,7 1 claiming that the denial of a sign language interpreter deprived their child of her right to a free appropriate public education pursuant to the terms of the Act."
The district court noted that the child was exceptionally bright and
that her school records established that she was performing above the
median of her class.78 The court analyzed several speech discrimination
tests performed on her, which were designed to measure a deaf child's
ability to identify spoken words. The tests indicated that she could understand one hundred percent of the words spoken to her with the use of
hearing aids and an interpreter but only fifty-nine percent of the words
spoken to her when using hearing aids with only her lipreading skills.79
The court stated that the language of the Act itself does not define
appropriate education and added that "it has been left entirely to the
courts and the hearing officers to give content to the requirement of an
'appropriate education.' "80 The court stated that appropriate education

73. 102 S. Ct. at 3039.
74. Id.
75. Id. at 3040.
76. See 20 U.S.C. § 1415(e) (1976).
77. 102 S. Ct. at 3040.
78. Rowley v. Board of Educ., 483 F. Supp. 528, 531-32 (S.D.N.Y. 1980).
79. Id. at 532. The court noted that the test results reflect her performance under ideal
conditions and that the results might be expected to be better in a familiar classroom setting. On the other hand, the court concluded that in a regular classroom setting the child
would be more distracted and thus would be able to understand approximately 59 %of what
was spoken.
80. Id. at 533.
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could mean one of three things: (1) an education sufficient to aid a child
in passing from grade to grade; (2) an education sufficient to enable a
child to reach his full potential; or (3) an education that would provide
each handicapped child with "an opportunity to achieve his full potential
commensurate with the opportunity provided to other children."'" The
court chose to apply the third alternative. Having found that the child
was not learning as much as she would without her handicap, the court
concluded that she was not achieving her full potential.82 Much of her
energy was directed towards compensating for her handicap. The placement of a sign language interpreter in the classroom would channel more
energy into her academic achievements. 8 For these reasons, the district
court held that the child was not receiving a free appropriate public education." The Third Circuit Court of Appeals affirmed the district court's
ruling, 68 but emphasized the "unique" facts of the case and precluded any
precedential value of its ruling by limiting the holding to the facts of that
case."6
The Supreme Court reversed, disagreeing with the lower courts' findings that the Act fails to define expressly free appropriate education.87
The Act defines "free appropriate public education" as:
special education and related services which (A) have been provided at
public expense, under public supervision and direction, and without

charge, (B) meet the standards of the State educational agency, (C) include an appropriate preschool, elementary, or secondary school education in the State involved, and (D) are provided in conformity with the
individualized education program required under section 1414(a)(5) of
this title."
The Court reasoned that the purpose of the Act was to ensure that all
handicapped children received an adequate education rather than to set
any substantive standards prescribing the level of education due a handicapped child.s9 The Court noted that "Congress expressly 'recognize[d]
that in many instances the process of providing special education and related services to handicapped children is not guaranteed to produce any
81. Id. at 534. The possible definitions the court stated were taken from Note, Enforcing
the Right to An "Appropriate"Education: The Education for All Handicapped Children
Act of 1975, 92 HA.Rv. L. REv. 1103, 1125-26 (1979).
82. Rowley v. Board of Educ., 483 F. Supp. 528, 534 (S.D.N.Y. 1980).
83. Id. at 535.
84. Id. at 535-36.
85. Rowley v. Board of Educ., 632 F.2d 945 (3d Cir. 1980).

86. Id. at 948.
87. 102 S. Ct. at 3041.
88. Id. (quoting 20 U.S.C. § 1401(18) (1976)) (emphasis supplied by the Court).

89. 102 S. Ct. at 3043-44.
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particular outcome.'
Referring to respondent's contention that the Act was designed to provide each handicapped child with an equal educational opportunity," the
Court stated that 'equal' in the context of education referred only to access.92 The Court stated that 'equal' in one sense might mean furnishing
handicapped children with only those services provided for nonhandicapped children.9 This interpretation, however, would fall short of the statutory requirement. On the other hand, the Court said that providing every
service necessary to maximize each handicapped child's potential was further than Congress intended to go." Thus, the Court held that the lower
courts had erred in holding that the Act requires a state to maximize the
potential of each child commensurate with the opportunity provided nonhandicapped children." Rather, the Court ruled that when the requirements listed in the Act" are provided so that the child benefits from the
instruction, then the child is receiving a free appropriate public education.9 7 Applying these principles to the district court's finding that the
child was receiving an adequate education, the Court held that the Act
does not require the provision of a sign language interpreter."
It is unfortunate that the Supreme Court's first interpretation of the
EAHCA involved a handicapped child with exceptional abilities. The decision still leaves much uncertainty about what is the appropriate level of
education for less capable handicapped children. The only definite assumption that can be drawn is that each child's situation must be analyzed individually to determine if the child is 'benefiting' from the educational experience. In light of the discrepancy between what Congress is
authorized to appropriate each year to supplement the states' funding
and what is actually appropriated, this seemingly low standard is probably all that can be expected. 9
90. Id. at 3043 (quoting S. REP. No. 168, 94th Cong., 1st Seass. 11, reprinted in 1975 U.S.
CODE CONG. & AD. NEws 1435).
91. 102 S. Ct. at 3046.

92. Id. at 3047.
93. Id.
94. Id.
95. Id. at 3052.
96. 20 U.S.C. § 1401(18) (1976). See supra text accompanying note 88.
97. 102 S. Ct. at 3048.
98. Id. at 3052-53.
99. The EAHCA provided for federal funding of 5% of the average per handicapped
pupil expenditure in public elementary and secondary schools for the fiscal year ending September 30, 1978, 10% for the fiscal year ending September 30, 1979, 20% for the fiscal year
ending September 30, 1980, 30% for the fiscal year ending September 30, 1981, and 40% for
the fiscal year ending September 30, 1982. Appropriations followed the 5% formula for 1977
and the 10% formula for 1978. Funding for 1979, however, amounted to only 12.5% of the
excess costs of educating handicapped children rather than the authorized 20%. In 1980,
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Still, it seems incredible that, whenever a child is receiving any benefit
at all from instruction, his education will be considered appropriate. Logically, a point must come when the benefits a child reaps are so insubstantial that his education cannot be termed 'appropriate' under any standards. In Rowley, the Court did not indicate any support for this notion,
however, and even if it should later choose to distinguish between what
constitutes a sufficient benefit and what does not, no hint has been given
about where the line would be drawn.
While the Court in Rowley did not lay down a clear definition of what
constitutes a free appropriate public education, it did provide a flexible
guideline that appears to parallel congressional intent. The Act was
designed to provide a national norm for educating handicapped children
by enticing state and local educational agency participation with federal
funding. Because the federal funding better enables the states to satisfy
their obligations to handicapped children, participation in the EAHCA
makes it easier for states to meet their fourteenth amendment due process obligations 0 " and to satisfy the requirements of section 504 of the
Rehabilitation Act of 1973.1'

The legislative history of the Act"0 2 reveals a congressional intent to
provide the groundwork for establishing the accessibility to an education
and to leave the determination of the substantive level of education to
the state and local agencies. This approach allows each child the opportunity to have an individualized program developed to accommodate his
own special educational needs subject to the "appropriate" standard set
out in the EAHCA. 1 3 While this approach allows flexibility in the determination of a child's needs and abilities, it also leaves a handicapped
child's plight within the discretion of state and local educational agencies.
Yet this appears to be precisely what Congress intended. To require
states to satisfy stringent requirements concerning the methods of educating their handicapped children would be to place an unreasonably
heavy economic burden upon the states, a burden Congress thus far has
failed to impose. Furthermore, a formula that specifically sets forth the
only 12% actually was appropriated and in 1981 the percentage dropped below 12%, some
28 points below the 40% that the EAHCA authorized for 1981. E. LEviNE & E. WEXLER,
P.L, 94-142: AN AcT OF CONGRESS 188-89 (1981).
100. U.S. CONST. amend XIV.
101. Pub. L. No. 93-112, § 504, 87 Stat. 355, 394 (1973). Section 504 prohibits discrimination against handicapped individuals on the basis of their handicap in any program or
activity that receives federal financial assistance.
102. See S. REP. No. 168, 94th Cong., 1st Sess. (1975), reprinted in 1975 U.S. CODE
CONG. & AD. NEWS 1425; H.R. REP. No. 332, 94th Cong., 1st Sess. (1975).
103. In addition, provisions of the Act and the accompanying regulations provide specific
due process measures that must be followed. For a discussion of the regulations, see infra
notes 161-183 and accompanying text.
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requisite components of a free appropriate education to be provided invariably for all children who bear a particular handicap would prevent educational agencies from tailoring programs to meet the particular needs of
those children who require more or less than what is set forth in the standard requirements. Such a formulation would imply that all children who
have a particular handicapping condition share exactly the same educational needs, but such a viewpoint attracts little support. Neither does it
seem logical, since few experts on education are heard to profess the notion that all nonhandicapped children benefit equally from a standardized program of education.
Rowley provides some insight into the procedure courts must follow
when reviewing cases brought under the Act. The Supreme Court made it
clear that courts merely must determine whether a state has complied
with the procedures of the Act.'01 No review is to be made, however, of
the methods the states have used to implement the Act. This limitation
on the scope of judicial review illustrates the Court's reluctance to endorse judicial intervention at the federal level. The Court appears to have
adopted the view that states should be free to determine for themselves
which methods of educating handicapped children can be supplied without exceeding their budgets.
Lower Courts. Rowley provides little practical information or guidance
concerning how much a given school district must do in order to provide a
particular handicapped child with the requisite free appropriate public
education. Some of the lower federal courts have had occasion to struggle
with this question and, although these decisions obviously do not carry
the same clout as would a Supreme Court opinion, the cases are certainly
of value. These decisions, of course, are binding ones for the jurisdictions
in which they are rendered, to the extent that they are not inconsistent
with Rowley, and they also may be persuasive in other jurisdictions. The
cases are important on a grander scale as well, because they illuminate
potential areas of controversy that might later be laid before the Supreme
Court.
In Springdale School District v. Grace,105 the school district brought
suit against the parents of a fourth grader who was ninety-five percent
deaf and contended that an appropriate education for the child could be
provided only by the Arkansas School for the Deaf and not by the public
school system. The child previously had attended the School for the Deaf
where she had progressed, during a three-year period of training under
the supervision of certified teachers of the deaf, from having a language
104. 102 S. Ct. at 3050-52.
105. 494 F. Supp. 266 (W.D. Ark. 1980), a/I'd, 656 F.2d 300 (8th Cir. 1981), vacated, 102
S. Ct. 3504 (1982).
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level of a two-year-old to having language skills possessed by students at
a 2.5 grade level. The family moved and the parents enrolled their child
in a public school in the local school district where the child attended
classes with nonhandicapped children and spent two hours per day with a
special therapist.' 0 6 The parents contended that the school district was
required, under the terms of the Act, to provide the child with a certified
teacher of the deaf. The district court agreed with the parents. The court
found that, comparing the education that the district provided for its
nonhandicapped students with the education the deaf child would receive
if the district hired a certified teacher of the deaf, the child could receive
an appropriate education in that district.1 0 7 The Eighth Circuit affirmed
on appeal 08 and agreed with the standard set forth by the district court
in Rowley that "each handicapped child [must] be given the opportunity
to achieve his full potential commensurate with the opportunity provided
to other children."' 0
While Supreme Court review of Grace was pending, the Court handed
down its decision in Rowley." 0 The Supreme Court vacated and remanded Grace for further consideration in light of Rowley."' Unfortunately, the court of appeals will have to determine only whether the Springdale School District's IEP for the child is "reasonably calculated to
enable the child to receive educational benefits,""' and this test probably
will be easily satisfied."' Under the Rowley test, the ninety-five percent
deaf child in Grace most likely will be deemed to be receiving a free and
appropriate education while enrolled in regular classes in a public school
and receiving some instruction from a special therapist.
The district court's decision in Bales v. Clarke 1 4 was consistent with
Rowley, even though Bales was decided more than eight months earlier." 5 The handicapped child in Bales was given an IEP that called for
enrollment in the school district's special education center, but the
parents filed suit contending that the county was not providing their
child with an appropriate education. The parents claimed that the county
was required under the Act to finance their child's education at Accotink
106. Id. at 268.
107. Id. at 273.
108. Springdale School Dist. v. Grace, 656 F.2d 300 (8th Cir. 1981), vacated, 102 S. Ct.
3504 (1982).
109. Id. at 304 (quoting Rowley v. Board of Educ., 483 F. Supp. 528, 534 (S.D.N.Y.
1980)).
110. See supra text accompanying notes 71-104.
111. Springdale School Dist. v. Grace, 102 S. Ct. 3504 (1982).
112. 102 S. Ct. at 3051.
113. See 494 F. Supp. at 268.
114. 523 F. Supp. 1366 (E.D. Va. 1981).
115. Bales was decided on October 16, 1981; Rowley was not decided until June 28, 1982.
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Academy, a private school for handicapped children. 11 6 The court found
that the county was providing the crippled child with an appropriate education, and that it was not required to do more. 11 7 The court stated:
Plaintiff's parents are seeking an ideal education for their child. Their
aspirations are understandable, even admirable. But neither they nor
any other parents have the right under the law to write a prescription for
an ideal education for their child and to have the prescription filled at
public expense. The law requires an appropriate free education. Efforts
to build this requirement into something more will threaten the substantial gains already made in the education of the handicapped. 1 8
The court did state in dicta that had it determined that an appropriate
education for the child could be provided only in a private school, then
the school board must pay for tuition and all other reasonable expenses,
but not including the costs of the parents' transportation to and from the
private school.1 ' The district court also stated that the fact that the
child was placed in a single-sex classroom did not render the education
inappropriate, even though experts agreed that both sexes should be represented in a handicapped classroom setting.'
The court pointed out, however, that the school district had not deliberately created a single-sex classroom. Rather, this situation had resulted
from circumstances beyond the district's control. The implication was
that a school district may not divide handicapped children into classrooms on the basis of their sex without violating the terms of the Act.
A controversial issue on which the Supreme Court has not yet ruled is
whether educational agencies must provide handicapped children with
year-round programs when their programs for nonhandicapped children
continue only during the traditional nine-month school year. The court in
Bales stated that plaintiff was "not entitled to year-round schooling without showing an irreparable loss of progress during summer months."1""
In Armstrong v. Kline, 22 handicapped children and their parents
brought a class action alleging that the Pennsylvania Department of Education's (DOE) policy of refusing to fund or provide education in excess
of 180 days per year for any child12 3 violated the requirements of the Act.
116. 523 F. Supp. at 1368-69.
117. Id. at 1370.
118. Id. at 1370-71.
119. Id. at 1370.
120. Id. at 1371.
121. Id.
122. 476 F. Supp. 583 (E.D. Pa. 1979), aff'd and remanded sub nom. Battle v. Pennsylvania, 629 F.2d 269 (3d Cir. 1980), cert. denied, 452 U.S. 968 (1981).
123. The district court apparently did not inquire into the source of the policy. The
court of appeals stated that it'could not find the source. The statute to which it was re-
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The district court held that the DOE's policy deprived plaintiffs of2 an
appropriate education and granted declaratory and injunctive relief.1 4
Defendants appealed, and the Third Circuit remanded the case for further consideration. It found that Congress intended that the unique needs
of each child be considered when his IEP is formulated and that the inflexible policy of the 180-day rule "impose[d] with rigid certainty a program restriction which may be wholly inappropriate to the child's educational objectives. This, the Act will not permit." 2 ' Thus, the court
decided that the educational agency was required only to consider the
possibility of providing education for its handicapped children beyond
the traditional school year. The court did not state that year-round education in fact must be provided.
In Georgia Association of Retarded Citizens v. McDaniel,1 2 plaintiffs
brought a claim nearly identical to the claim in Armstrong against the
state and local boards of education. The district court determined that
plaintiffs had not shown that the degree of regression suffered by'the retarded children during the summer vacation necessitated the provision of
year-round schooling. As in Armstrong, the court held that the educational boards merely must "fully consider the individual needs of all
handicapped children. As the 180-day policy prohibits or at best limits
individual consideration of the needs of each child it must be discontinued. 1 2 7 The court did imply, however, that it would order the educational agencies to provide a longer school year under certain circumstances. The court stated, "This is not to say that the individual child
plaintiffs cannot show . . . that a longer school year is dictated, but
merely that they have not done so.'"128
In Campbell v. Talladega County Board of Education,'" the district
court found that an appropriate education for plaintiff, a severely retarded eighteen-year-old, covered the entire school year, including the
summer session. In that case, however, the school board already provided
a summer session for its nonhandicapped students;2 0 it is not clear
whether the court would have ordered the board to implement one had
that not been true. The court in Campbell also considered awarding
ferred, PA. STAT. ANN. tit. 24, § 15-1501 (Purdon 1962), established 180 days as the minimum number permitted per year, not the maximum. See Battle v. Pennsylvania, 629 F.2d
269, 274 n.6 (3d Cir. 1980), cert. denied, 452 U.S. 968 (1981).
124. 476 F. Supp. at 605.
125. Battle v. Pennsylvania, 629 F.2d 269, 280 (3d Cir. 1980), cert. denied, 452 U.S. 968
(1981).
126. 511 F. Supp. 1263 (N.D. Ga. 1981).
127. Id. at 1278.
128. Id. at 1276 (emphasis added).
129. 518 F. Supp. 47 (N.D. Ala. 1981).
130. Id. at 55.
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plaintiff damages for having been deprived of an appropriate education
during his formative years, but held that damages could not be awarded
since the amount could not be determined with reasonable certainty."'
Because of the holding in Rowley, it is questionable whether an educational agency could be required to implement a year-round educational
program for handicapped children unless the circumstances were extraordinary. In order to obtain an educational program which extends beyond a school district's traditional school year, it appears that a handicapped plaintiff would have to show that he was unable to benefit
educationally under the traditional system-a tough burden to sustain.
The question of when a handicapped child must be provided with residential placement in order to satisfy the requirements of a free appropriate public education is another commonly litigated area. The Act's mainstreaming provision mandates that "to the maximum extent appropriate,
handicapped children ... are [to be] educated with children who are not
handicapped."' 132 Separate residential schooling is considered only as a
last resort for the most severely handicapped children who cannot benefit
from education in the public school system.
The question was considered in Kruelle v. New Castle County School
District,"' in which the Third Circuit affirmed the district court's ruling '8 4 that the state board of education must provide residential placement for a severely retarded child with cerebral palsy. The child, who was
thirteen years old, had an IQ score of well below 30 and the social skills of
a six-month-old. The court distinguished between situations in which
full-time placement is necessary for educational purposes and situations
in which placement in a residential setting is necessary because of emotional, medical, or social problems that are separable from the learning
process. The court stated that in the former case the public school system
must provide full-time placement at its own expense, but in the latter
case it would be the parents' responsibility to obtain and finance residen18 5
tial placement for their child.
The district court in Gladys v. Pearland Independent School Dis131. Id. Under 20 U.S.C. § 1415(e)(2) (1976), a court "shall grant such relief as the court
determines is appropriate." Courts are not in agreement about whether this includes damages, and if damages are awardable, under what circumstances they should be granted. Cf.
Anderson v. Thompson, 658 F.2d 1205 (7th Cir. 1981) (damages authorized); Tatro v. Texas,
516 F. Supp. 968 (N.D. Tex. 1981) (damages not authorized); Monahan v. Nebraska, 491 F.
Supp. 1074 (D. Neb. 1980) (damages authorized); Loughran v. Flanders, 470 F. Supp. 110
(D. Conn. 1979) (damages not authorized); Boxall v. Sequoia Union High School Dist., 464
F. Supp. 1104 (N.D. Cal. 1979) (damages authorized).
132. 20 U.S.C. § 1412(5)(B) (1976).
133. 642 F.2d 687 (3d Cir. 1981).
134. See Kruelle v. Biggs, 489 F. Supp. 169 (D. Del. 1980).
135. 642 F.2d at 693-94.
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trict'3s did not make the same distinction as did the court in Kruelle.3 7
In Gladys, parents of a multihandicapped schizophrenic child sued the
school district contending that their daughter was not receiving an appropriate education and that the district was required to place her in an educational residential facility. The court agreed with the parents 3 ' and
found that the Act embodied the congressional view "that attainment of
self-sufficiency and, insofar as possible, freedom from dependency on
caretakers . . .should be an underlying goal in the education of the
' 9
handicapped.""
One commentator has remarked that limited financial resources of
school districts is a major reason for their hesitation in providing residential placement programs:

The financial impact of residential placements on school districts, especially small ones, can be catastrophic. School administrators ask themselves why public schools should be responsible for room and board costs
of residential placements when parents of nonhandicapped children assume the room and board costs of their own children. Residential placements for handicapped children divert substantial funds otherwise available for nonhandicapped and less seriously disabled children. '
In fact, nearly any special arrangement that a school district provides
for handicapped children will place an extra financial burden on the district. Social cost and benefit must be balanced. The federal government
pays a small percentage of the extra expense, but most of the money must
be taken from funds allocated for the regular public school systems, many
of which already are criticized for their inadequacies. When funds are expended to provide an appropriate education for handicapped children,
thereby rendering them capable of becoming productive members of society, few observers would object that the money is being wasted. When
funds are diverted from the already scant resources allocated for the education of nonhandicapped students in an attempt to educate children
whom experts believe are incapable of ever functioning in society, however, the benefits may be outweighed by the costs. Some courts have professed the possibly unrealistic belief that cost should never be a factor in
deciding what type of education an educational agency must provide for
handicapped children."" The district court in Bales"2 propounded the
136. 520 F. Supp. 869 (S.D. Tex. 1981).
137. See supra text accompanying note 135.
138. 520 F. Supp. at 878-79.
139. Id. at 875.
140. Stark, Tragic Choices in Special Education: The Effect of Scarce Resources on
the Implementation of Pub. L. No. 94-142, 14 CONN. L. REv. 477, 493 (1982).
141. See, e.g., Kruelle, 642 F.2d at 695.
142. See supra text accompanying notes 114-121.
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more reasonable and palatable view, which seems to be followed by many
courts even if they do not say so expressly. This view professes the importance of considering costs as a factor in determining the appropriateness of an education.
B. Related Services.
The EAHCA requires each school district to provide certain "related
services" for its handicapped children to enable them to receive appropriate educations.14 The theory is that even if a school district makes an
appropriate education available to a handicapped child, that child may be
unable to benefit unless the district also performs certain related services,
such as clean intermittent catheterization (CIC).'" The related services
provision of the Act basically ensures that educational agencies understand that the concept of free appropriate public education encompasses
more than the mere establishment of a program of learning; it also requires each school district to perform certain services for handicapped
children to enable them physically to attend school and benefit from the
programs.
The Act does not set forth specifically the types of services that must
be provided for handicapped children nor has the Supreme Court ruled
on this issue. Thus, the authoritative sources of guidance on this subject
consist of little other than the applicable regulations 45 and the decisions
of the lower federal courts.
In Tatro v. Texas,' 41 a four-year-old child suffered from a birth defect
commonly called spina bifida. 47 Her condition prevented her from being
able to empty her bladder voluntarily. As a result, it was necessary for
her to be catheterized every three to four hours. The school district did
not provide for CIC in the child's IEP, because its officials believed that
the district had no obligation to supply the service at no expense to the
parents. As a result, the child was unable to receive regular classroom
instruction. " s The Fifth Circuit Court of Appeals held that CIC is a supportive service and that since it had to be administered during school
hours to enable the child to benefit from her education, it necessarily fell
within the related services provision of the EAHCA. 49
143. 20 U.S.C. § 1401(17) (1976).
.144. Clean intermittent catheterization is a process that drains the bladder and takes
approximately five minutes to perform. The process need not be performed by a doctor or
nurse. Tatro v. Texas, 625 F.2d 557, 559 n.3 (5th Cir. 1980).
145. See infra part IV.
146. 625 F.2d 557 (5th Cir. 1980).
147. Id. at 558.
148. Id. at 558-59.
149. Id. at 561-62.
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The Third Circuit in Tokarcik v. Forest Hills School District,'50 simi-

larly held that CIC was a related service which must be supplied if a
handicapped child would be unable to participate in regular public school
programs without it.'5' Plaintiff, a fourth grade student, was paralyzed
from the waist down, suffered from spina bifida, and required CIC approximately every four hours. "' When the school district refused to perform the service, plaintiff brought suit contending that the EAHCA entitled her to receive an appropriate education, which necessarily included
the provision of CIC. Plaintiff's evidence included a doctor's testimony
that CIC3 was not a surgical procedure and could be performed by school
1
nurses.

5

The court noted that related services need not be "education-spe54
Its inquiry focussed on whether CIC was necessary to assist
plaintiff in benefitting from her education. The court noted that the regulations under the Act define related services as including school health
services, which are those services providable by a school nurse. The court
determined that since CIC can be administered by a health official such
as a school nurse, it falls within the definition of related services. " A
significant aspect of the court's reasoning is that it illustrates the common
judicial tendency to balance the interests of the handicapped child
against the interests of society to determine whether or not a district
must perform a particular service. The court found that providing CIC to
the handicapped child furthered the goal of mainstreaming at minimal
cost to the school system without adversely affecting the nonhandicapped
students.1"
The decisions in Tatro and Tokarcik may appear overly broad at first
glance because one might infer from them that any life support system or
medical service would be construed as related to a child's ability to receive an appropriate education. Statutory language, however, mandates
that a link exist between the supportive service and the child's learning
needs. The supportive service must be necessary during school hours to
qualify as a related service.' 7
The question of psychotherapy is a related service remains an unresolved issue. At this time, no federal courts squarely have addressed the
cific.'

150.
151.
152.
153.
154.
155.
156.
157.

665 F.2d 443 (3d Cir. 1981).
Id. at 458-59.
Id. at 444.
Id. at 445.
Id. at 456-57.
Id.
Id. at 458.
Tatro, 625 F.2d at 563.
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1 8
question. In North v.District of Columbia Board of Education,
5 the
district court confronted the question of whether residential placement
was required when it was needed for medical, social, and emotional reasons rather than for strictly educational purposes." The school district
argued that it was not required to pay for a residential placement because
plaintiff's educational needs could be met by attendance at a special education day program. The court noted that in some situations it might be
possible to determine which social, emotional, medical, or educational
problems are dominant, but the present case did not lend itself to that
type of analysis. "In this case, all of these needs are so intimately intertwined that realistically it is not possible for t~e Court to perform the
Solomon-like task of separating them." 1 0
Handicapped children and their parents have won some hard fought
court battles to gain rights that school districts have refused to recognize.
A close look at the overall state of the law indicates, however, that although the handicapped children are winning some battles, they appear
to be 'losing the war.' The Supreme Court's pronouncement in Rowley
that school districts discharge their burden of providing a free appropriate public education for their handicapped students merely by ensuring
that the students derive some educational benefit from the instruction
dealt a devastating blow to the struggle to maximize the educational opportunities available to handicapped children. Similarly, the efforts being
advanced to produce regulations that will be favorable to the handicapped appear merely to be delaying the inevitable: some of the current
presidential administration's most flagrant attempts to weaken the rights
of handicapped children through revisions of the regulations are being
rebuffed. The overall result taking shape, however, is not that handicapped children are gaining,the rights they desire, but rather that their
rights are being eroded somewhat more slowly.

IV. REGULATIONS
After President Ford signed the EAHCA into law on November 29,
1975, it was turned over to the Department of Health, Education, and
Welfare's Office of Education for the drafting of regulations to implement
the law.' The Bureau of Education for the Handicapped (BEH) was delegated the ultimate responsibility of formulating the regulations. The
BEH first published a set of proposed rules on December 30, 1976.1,1 Af158.
159.
160.
161.
162.

471 F. Supp. 136 (D.D.C. 1979).
Id. at 139.
Id. at 141.
E. LEVINE & E. WEXLER, supra note 99, at 114.
These appeared in 41 Fed. Reg. 56,966 (1976).
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ter a period set aside for public reaction, the official regulations were published on August 23, 1977 and became effective on October 1 of that
year.1 3 During the next five years, numerous changes were made in the
regulations," 4 but the basic format has remained the same.
On August 4, 1982, the BEH published a set of proposed changes for
the regulations. 6 5 According to the Department of Education, the amendments were designed to reduce financial and administrative burdens on
recipient agencies while ensuring the availability of a free appropriate
public education for handicapped children and to remedy the problems in
educational programs that exist because of flaws in the regulations in
their current form.1 66 The Department spokesman stated that, in preparing the proposed regulations:
special attention has been focused on eliminating or reducing excessive
paperwork requirements and regulatory detail that result in expenditure
of time and resources on administrative activities and inappropriately
limit the discretion of educational agencies in carrying out the program.
The Secretary believes the increased flexibility resulting from the proposed changes will benefit both children and educational agencies by improving the ability of the agencies to address the needs of handicapped
children more effectively ....
[Clare has been taken not to weaken the
key procedural protections and rights of handicapped children and their
parents, as established by the statute. The overriding purpose of the proposed revisions is to improve the process for ensuring a free appropriate
public education for handicapped children envisioned by the statute by
removing the excessive regulatory overlay that detracts from that
67
process.'
The public, unfortunately, did not perceive the proposed regulations
quite so favorably. Persons concerned with protecting the interests of
handicapped children felt that the proposals, in placing more discretion
for implementing educational programs in the hands of state and local
agencies, would produce disastrous results for handicapped children. 1 8
Many believed that the requirements of the regulations should have been
strengthened rather than weakened. The response to the regulations motivated the Secretary of the Department of Education on September 29,
1982, to announce the withdrawal of several of the proposals from consideration in favor of retaining the current regulations in those areas. 6 9
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See 42 Fed. Reg. 42,476 (1977).
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One of the proposed regulations that created controversy but which was
not withdrawn concerned disciplinary rules and procedures. 70 The section permits handicapped children to be subject to an agency's normal
disciplinary standards and procedures, although limited modification
must be made in procedure. In general, this regulation would ensure that
serious disciplinary measures will not be enforced against a handicapped
child for behavior caused by his handicapping condition, that a handicapped child would otherwise be subject to the rules and procedures governing nonhandicapped children, and that for minor disciplinary sanctions, procedures used for any child will be flexible.' 7 ' The redeeming
characteristic of this section is probably that a handicapped child cannot
be deprived of an appropriate education because of a behavioral problem
caused by his handicapping condition.
One change proposed by the BEH was the deletion of the requirement
of parental consent before conducting a preplacement evaluation of a
child or before initially placing him in a program. 17 2 Instead, the proposed regulations would have required parental consent only when it was
required already by section 439(b) of the General Education Provisions
Act or by state law. 17 3 The response to this proposal was not favorable;
parents do not want to be deprived of an opportunity to have some input
into the education to be provided for their children. The current regulations that require parental consent before initial placement of the child in
a special education and related services program, therefore, will remain in

force. 1
Another area that would have been changed by the proposals concerned
the detailed procedures to be used by the SEA to meet the Act's requirement of "least restrictive environment.' ' 7 5 The proposed regulations were
not well-received, however, perhaps because they specified situations 7 s in
which it would not be considered appropriate to educate a handicapped
child in a regular classroom setting.17 7 Interested parties may have felt
that this provision would have been too inflexible in categorically excluding children with particular handicaps from the regular classroom regard-

170. 47 Fed. Reg. 33,854 (1982) (to be codified at 34 C.F.R. § 300.114) (proposed Aug. 4,
1982).
171. 47 Fed. Reg. at 33,840.
172. 34 C.F.R. § 300.504(b) (1982).
173. 47 Fed. Reg. 33,856 (1982).
174. These regulations are 34 C.F.R. § 300.500, .504(b), and .504(c). See 47 Fed. Reg. at
49,872.
175. See 20 U.S.C. § 1414(a)(6) (1976). For the current regulations implementing the
"least restrictive environment" requirement, see 34 C.F.R. § 300.550-.556 (1981).
176. Many of these situations involved children with very severe handicaps. See 47 Fed.
Reg. at 33,858-59.
177. See id.
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less of individual circumstances. Furthermore, the rule may have conflicted with the mainstreaming requirement in some situations.
The proposed regulations would have placed a number of limitations on
the types of related services that a school system may be required to provide for its handicapped students.178 The provision enumerated several
types of services that need not be provided at all and also permitted public agencies to place limitations on the services that they do continue to
provide. The interested public strongly objected to these limitations
since many handicapped children would be unable to attend school if
these related services could not be provided, and the children thus would
be deprived of a free appropriate public education. The proposals were
dropped, and the current regulations will remain effective.",
The public also objected to some of the timelines set forth in the proposed regulations. Under the proposals, a state plan must include "reasonable timelines, adopted by the State" 8 ' pertaining to the evaluation of
handicapped children and the formulation of an IEP. Under the proposed
rules, no definite time is set within which services described in an IEP
must be initiated, 8 and reevaluations of the needs of handicapped children would be conducted "at intervals determined by the State educational agency." 8 The objections to these provisions were that they gave
the states and educational agencies far more flexibility than do the current regulations, which establish definite time periods.1 83 These proposed
rules also were dropped from consideration.
The withdrawal of these proposed regulations protected the interests of
handicapped children to some extent, but, in comparison with the current
regulations, the proposals that remain under consideration would weaken
the rights of the handicapped in some other areas as well. The Department of Education seems to have formulated the proposed regulations
while bearing in mind mainly the convenience of the state and local educational agencies and without adequately considering the needs of the
handicapped. Furthermore, the proposed regulations may foreshadow
endless future attempts to diminish even further the rights of handicapped children to obtain a free appropriate public education.
V.

CONCLUSION

Much progress has been made since the enactment of the EAHCA in
178.
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183.

Id. at 33,846.
See id. at 49,872.
Id. at 33,847.
Id. at 33,854.
Id. at 33,856.
See C.F.R. § 300.343(c), .342(b)(2), .534(b), .152(a)-(c), .508(a)(3) (1981).
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the attempt to maximize the availability of educational opportunities for
handicapped children. Members of the public, however, often are heard
to complain that the Act does not do enough to help handicapped children and that the judicial system's interpretation of the Act reduces it in
effect to nothing more than a meaningless gesture. It is true that the interests of the handicapped have suffered some recent setbacks, a major
one being the Supreme Court's decision in Rowley. Lower federal courts
also have handed down decisions that supporters of the rights of handicapped children believe to be overly protective of the needs of the states
and educational agencies, with the corresponding detriment to the interests of the handicapped. The interest groups for the handicapped also
have launched verbal attacks against the recently proposed regulations,
claiming that they deprive parents of a voice in their children's education
and that the federal government is, in the name of increased flexibility,
surrendering too much control to the state and local educational agencies-a dangerous step to take because of the agencies' conflicting interests in minimizing costs. On the other hand, states argue that they are
entitled, within reasonable limits, to set their own policies and practices
of educating the handicapped, and that the meager funds provided by the
federal government do not change the picture. Thus, a simplification of
the conflict shows that courts are confronted with, on the one side, the
argument that handicapped children should have a particular program or
service provided for them, while the other side insists that it cannot,
within its financial strictures, satisfy every educational need of handicapped children at its own expense. Realistically, the practical arguments
advanced by the states cannot be ignored. Courts probably will continue
to temper the needs of the handicapped by the financial limitations of the
states, and rightfully so. Handicapped children reasonably cannot expect
the interests of the general public to be subordinated to their own needs.
Thus, unless a period of greater economic prosperity arrives, or unless
some other efficient method of satisfying the needs of the handicapped is
designed, the outlook for substantial improvements in the nation's
scheme for educating its handicapped children under the EAHCA is
bleak indeed.
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