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I. INTRODUCTION

Marketable title acts are in reality a variant of statutes of limitation
since they depend heavily upon the lapse of a stated number of years
during which litigation could be brought and yet is not. They differ from
the prescriptive title produced by the lapse of time because they operate
independently of adverse possession. Indeed, the acts are relied upon
chiefly to eliminate claims upon which possession has long been post-
poned through the nonoccurrence of certain conditions or the continu-
ance of the prior estate. Opinions differ widely regarding the wisdom or
usefulness of marketable title statutes. Whereas one group of title experts
is busily drafting and sponsoring laws along this line,' others have ridi-
culed the entire project.2 Naturally there will be opposition by persons

* Of counsel to the Firm of Gershon, Ruden, Pindar & Olim, Atlanta, Georgia. Mercer

University (J.D., 1927). Author of GEORGIA REAL ESTATE LAW (1971), AMERICAN REAL Es-
TATE LAW (1976), and GEORGIA REAL ESTATE SALES CONTRACTS (2d ed. 1980). Member, State
Bar of Georgia. Member, Committee on Improvement and Modification of Land Records,
American Bar Association.

1. P. BASYE, CLEARING LAND TITLES §§ 201-364 (2d ed. 1970); L. SIMES & C. TAYLOR, THE
IMPROVEMENT OF CONVEYANCING BY LEGISLATION 3 (1960); Waggoner, Reformulating the
Structure of Estates: A Proposal for Legislative Action, 85 HARV. L. REV. 729-67 (1972).

2. Lately a new and apparently overriding form of Statute of Limitation has made
its appearance. . . commonly referred to as "Marketable Title Acts." Commonly
they purport to bar non-possessory interests after a fixed period of time, unless
within that period the owner of the interest registers in the land records office a
statement of his claim and indicates that he wishes to continue to own it. The fact
that evidence of his claim was recorded at the time of its creation is immaterial.
Obviously persons ignorant of the act and its requirements, can be barred of valu-
able rights .... That their effect, if applied as written, is wholly beneficent is
certainly not true. Some critics have suggested that their operation resembles
those of a bull in a china shop.
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barred and approval by others whose titles are encumbered by the claims
in question. It is not surprising that title companies and title attorneys
traditionally have opposed the whole movement, since it may diminish
the need for protection by title certificates and title insurance.'

II. THE DECISION IN TEXACO

In Texaco, Inc: v. Short," the United States Supreme Court upheld the
constitutionality of the Indiana Dormant Mineral Interests Act.5 The Act
provides that interests in coal, oil, gas, and other minerals shall lapse and
revert to the current surface owner of the property if the mineral interest
is not used for a period of twenty years unless the mineral owner files a
statement of claim in the local county recorder's office. In a divided deci-
sion,6 the Court ruled that the Indiana legislature had the power to enact
the statute7 and did not act arbitrarily in doing so;$ that the Act does not
take property without just compensation; 9 and that the Act does not un-
constitutionally impair the obligation of contracts." Furthermore, the
court held that the Act did not extinguish the mineral owners' property
rights without adequate notice." In order to put the case into perspective,
it is well to summarize the preexisting legal framework in the common
law and case law.

If A conveys title to B in fee simple, any attempt by A thereafter to
convey to C would be invalid in most cases, but if C takes possession and
holds it for the required statutory period, his possession may ripen into a
title superior to that of B. If A's deed conveys only the mineral rights to
B, instead of fee simple title, C's possession of the surface will not ripen
into title in the minerals: the 'severance' of the minerals from the sur-
face rights, as effected by the mineral deed, made possession of the sur-
face no longer adverse to mineral rights."'

E. BADE, CASES & MATmIALS ON REAL PROPERTY 91-92 (1954). See also Barnett, Marketa-
ble Title Acts-Panacea or Pandemonium, 53 CORNELL L. REV. 45, 94 (1967).

3. The same groups opposed land registration acts on the same grounds. See G. PINDAR,
AMERICAN REAL ESTATE LAW § 24-4 (1976).

4. 454 U.S. 516 (1982).
5. 1971 Ind. Acts 1970 (codified at IND. CODE ch. 32-5-11 (1916)).
6. Justice Stevens delivered the opinion of the Court. Justices White, Marshall, and

Powell joined Justice Brennan in his dissent. See 454 U.S. at 540.
7. Id. at 526.
8. Id. at 529.
9. Id. at 530. "It is the owner's failure to make any use of the property-and not the

action of the State-that causes the lapse of the property right; there is no 'taking' that
requires compensation."

10. Id.
11. Id. at 531-38.
12. See, e.g., Uphoff v, Trustees of Tufts College, 351 Il. 146,184 N.E. 213 (1932); Noble
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The last stated rule appears to be virtually unanimous among Ameri-
can courts."3 Along a similar line, it is generally held that possession of
the surface will not bar reversions or remainders because these interests
cannot be a basis for recovery of the land; 4 nor is a fully recorded ease-
ment barred by adverse possession of another person."

The rule, reasonable though it may seem, has resulted in many unmar-
ketable titles through the pendency of old mineral claims of persons since
deceased whose heirs cannot be found in many cases or, if found, are not
disposed to yield their rights on reasonable terms. The general feeling is
that when the owner of mineral rights allows them to lie dormant as long
as twenty years or whatever may be the statutory period, he should be
barred on the same basis as if he claimed full ownership. In 1960 Lewis
M. Simes and Clarence B. Taylor published their study entitled The Im-
provement of Conveyancing by Legislation.6 The chapter on mineral
rights17 mentions various statutes on the subject. The authors, however,
also present a more general proposed statute called the Model Marketa-
ble Title Act, which covers mineral rights as well as other dormant title
claims.' 8

The Indiana Dormant Mineral Interests Act or the "Mineral Lapse
Act," as it is more commonly refered to, 9 provides for the extinguishing
of mineral interests that are unused for twenty years unless the owner of
the mineral interest files a statement of claim within a twenty-year pe-
riod.20 The Act also provides for a two-year grace period to follow the
effective date of the Act in which such filing could occur. 2' An interest is
deemed to have been used when there is actual or attempted production
of minerals, payment of rents or royalties, or the payment of taxes on the
mineral interest. 2

' An exception to the general provisions of the Act also
is provided when the owner of ten or more interests in the same county
files a statement of claim that inadvertantly omits some of those inter-

v. Kahn, 206 Okla. 13, 240 P.2d 757 (1952); PINDAR, supra note 3, §§ 12-68; Annot., 35
A.L.R. 2D 119 (1954); Annot., 93 A.L.R. 1224 (1934).

13. See Annot., 35 A.L.R.2D 119 (1954); Annot., 146 A.L.R. 871 (1943); Annot., 98 A.L.R.
536 (1935); Annot., 93 A.L.R. 1224 (1934); Annot., 67 A.L.R. 1440 (1930); Annot., 13 A.L.R.
369 (1921); Annot., 1 A.L.R. 556 (1919).

14. Mettler v. Miller, 129 Ill. 630, 22 N.E. 529 (1889); Matthews v. W.T. Freeman Co.,
191 Va. 385, 60 S.E.2d 909 (1950); G. PINDAR, supra note 3, §§ 12-58.

15. Hensley v. Ramsey, 283 N.C. 714, 199 S.E.2d 1 (1973).
16. L. SIMs & C. TAYLOR, supra note 1.
17. Id. at 239.
18. Id. at 6-16.
19. 454 U.S. at 518 n.1.
20. IND. CODE § 32-5-11-4 (1976).
21. Id.
22. Id. § 32-5-11-3.
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ests. In that situation the omitted interests can be preserved by a supple-
mental filing made within sixty days of receiving actual notice of the
lapse.23 The Act does not require that any specific notice be given prior
to a statutory lapse of a mineral interest.24 A procedure also was provided
whereby the surface owner succeeding in ownership of a mineral estate
may give notice that the mineral interest has lapsed. 25 The Court quoted
with approval the legislative objectives of the Act as expressed by the
Indiana Supreme Court in Short v. Texaco, Inc.:26

The Act reflects the legislative belief that the existence of a mineral in-
terest about which there has been no display of activity of interest by the
owners thereof for a period of twenty years or more is mischievous and
contrary to the economic interests and welfare of the public. The exis-
tence of such stale and abandoned interests creates uncertainties in ti-
tles and constitutes an impediment to the development of the mineral
interests that may be present and to the development of the surface
rights as well. The Act removes this impediment by returning the sev-
ered mineral estate to the surface rights owners. There is a decided pub-
lic interest to be served when this occurs. The extinguishment of such
an interest makes the entire productive potential of the property again
available for human use.'7

The Court thus recognized the important state interests to be furthered
by the Act.

Before addressing the specific constitutional challenges set forth by the
appellant mineral owners, the Court determined that the Act was a valid
exercise of the state's police power."6 The court provided that "just as a
State may create a property interest that is entitled to constitutional pro-
tection, the State has the power to condition the permanent retention of
that property right on the performance of reasonable conditions that in-
dicate a present intention to retain the interest. 2'  The conditions re-
quired to preserve the mineral interest also further the legitimate state
goals of encouraging development of mineral interests and the fiscal inter-
est of collecting taxes.30 The Court argued that the "State surely has the
power to condition the ownership of property on compliance with condi-
tions that impose such a slight burden on the owner while providing such

23. Id. § 32-5-11-5.
24. 454 U.S. at 520.
25. IND. CODE § 32-5-11-6 (1976).
26. - Ind. -, 406 N.E.2d 625 (1980).
27. 454 U.S. at 523 (quoting - Ind. at -, 406 N.E.2d at 627) (emphasis added).
28. 454 U.S. at 525-29.
29. Id. at 526.
30. Id. at 529-30.
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clear benefits to the State."'"
In Texaco, the mineral owners contended forcibly that the effect of the

Act was to transform a fee simple interest in minerals into one condi-
tioned upon the filing of a claim, thus converting it into a defeasible fee.32

Similar transformations have long been sanctioned, however, when a
landowner loses title by failure to record his deed, as against a bona fide
purchaser, or when he fails to protect his title against loss by adverse
possession. Such instances are not 'extinguishment' but merely the with-
drawal of a remedy, although the practical effect may be the same.33

Considered as an exercise of the police power, the Act still might be
invalidated by its exercise in an arbitrary manner.3 " The Court addressed
this issue by saying that under the Act, "a severed mineral interest shall
not terminate if its owner takes any one of three steps to establish his
continuing interest in the property."3 " Only if none of the enumerated
procedures were performed would the interest lapse. The Court thus felt
it clear that the State had not exercised its police power in an arbitrary
manner because the property owner is given ample opportunity to protect
his interests against loss. 6

Appellant mineral owners contended that the Mineral Lapse Act taxes
private property without just compensation in violation of the fourteenth
amendment.37 The Court addressed this issue by deciding that the state
may treat a mineral interest, unused for twenty years and for which no
claim has been filed, as abandoned. From that it follows that after aban-
donment, the former owner retains no interest on which he can claim
compensation. Therefore, the owner's neglect, not the action of the State,
causes the lapse of the property right. The Court concluded under these
circumstances that there is no taking which requires compensation.3 8

Appellants further contended that the Act unconstitutionally impaired
the obligation of contracts. 9 The specific contracts in question consisted
of coal and oil leases executed after the statutory lapse of appellants'
mineral interests. The Court stated the "statute cannot be said to impair
a contract that did not exist at the time of its enactment. '40 The Court
conceded that appellants' right to enter into such an agreement had been
impaired, but stated that "this right, however, [was] a property right and

31. Id.
32. Id. at 525 n.17.
33. Id. at 791.
34. - Ind. at -, 406 N.E.2d at 629.
35. 454 U.S. at 529.
36. Id.
37. U.S. CONST. amend. XIV.
38. 454 U.S. at 530.
39. Id. at 531.
40. Id.
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not a contract right. In any event, a mineral owner may safeguard any
contractual obligations or rights by filing a statement of claim. . . . Such
a minimal 'burden' on contractual obligations is not beyond the scope of
permissible state action.""'

The Court also entertained a constitutional attack on the Act based on
an alleged violation of the equal protection clause of the fourteenth
amendment.42 Appellants contended that the provision of the Act al-
lowing owners of ten or more mineral interests to retain their interest,
notwithstanding their failure to file a statement of claim within the statu-
tory period, conferred special treatment upon the owners of multiple in-
terests.4" Specifically, the exception allowed owners of multiple interests
to file the statement of claim within sixty days after publication of notice
and if no such notice was published, within sixty days after actual notice
that the mineral interest had lapsed. 4 Since no such notice and opportu-
nity to file after a statutory lapse was afforded owners of less than ten
mineral interests, appellants argued that this violated the equal protec-
tion clause.4 1 In assessing this argument, the Court gave deference to
Indiana policy as espoused by the Indiana Supreme Court. The United
States Supreme Court agreed that the state had an interest in encourag-
ing the assembly of multiple interests in a single ownership because such
owners are more likely to be able to encourage the actual production of
mineral resources. 4 The Court went on to state that such interest is re-
lated to the central purpose of the statute and that since there is no ad-
verse impact on those owning fewer than ten interests, the exception does
not violate the equal protection clause.'

The main argument of the mineral owners was that their property
rights were extinguished without adequate notice.48 The Court noted that
all persons owning land within the state are charged with knowledge of all
statutes that affect their control or disposition of the land. 49 It cannot be
said as a matter of law that two-years' notice is an unreasonable time in
which to require action on their part.50

The Court also discussed the invalidation of quiet title proceedings in
the absence of sufficient notice to all parties in interest. 1 In such pro-

41. Id.
42. U.S. CoNsT. amend. XIV, § 1.
43. 454 U.S. at 538.
44. IND. CoDE § 32-5-11-5 (1976).
45. 454 U.S. at 538-39.
46. Id. at 539 & n.36.
47. Id. at 539.
48. Id. at 531.
49. Id. at 532.
50. Id. at 532-33.
51. Id. at 534.
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ceedings, due process requires notice that is reasonably calculated to
reach them,"' and even publication notice may be insufficient as against
persons whose names and addresses are known. A self-executing act of
the legislature, however, is not subject to the rule applied in judicial pro-
ceedings.53 Due process does not require, for example, notice to a land-
owner that a statute of limitations is about to run its course, even though
such an event may affect his property rights. 5'

Justice Brennan's dissenting opinion in Texaco5 took the position that
the statute should have provided for advance notice of forfeiture to the
mineral owners, to give them an opportunity to assert their claims before
being barred.58

The opinion in Texaco should be analyzed for its bearing on the larger
subject of title marketability. Public policy would point to facilitating the
sale and transfer of land from successive owners either by barring certain
objections on the basis of mere lapse of time or by providing some
method of clearing objections by speedy and economical legal proceed-
ings.5 7 One of the perennial problems of land buyers and title examiners
comes in the form of ancient mortgages, probably long since paid off, but
not cancelled of record. Statutes barring such encumbrances have been
held constitutional in state after state." Other statutes 6n the subject
have been worded poorly and did not survive. A Georgia statute on the
subject was held unconstitutional in Todd v. Morgan" against preexisting
mortgages, but this viewpoint is clearly out of line with current judicial
thinking.60

Another source of trouble for land buyers is the existence of remain-
ders, reversions, or forfeitures, usually so far back in the chain of title,

52. Id. at 534-35.
53. Id. at 524 n.14, 535.
54. Id. at 795. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950), is

distinguishable because the publication notice was not "reasonably calculated under all the
circumstances, to apprise interested parties of the pendency of the action and afford them
an opportunity to present their objections." Id. at 314. Mullane also involved a judicial
proceeding, not a self-executing legislative act.

55. 454 U.S. at 540 (Brennan, J., dissenting).
56. Id. at 554.
57. The public policy favoring free alienability of land is manifest in many branches of

real property law, specifically, the rule against perpetuities, the early vesting rule, the vir-
tual representation doctrine, the cy pres doctrine, and the rule against implied remainders,
among others.

58. See Annot., 174 A.L.R. 652 (1948); 158 A.L.R. 1043 (1945); 133 A.L.R. 1325 (1941).
59. 215 Ga. 220, 221, 109 S.E.2d 803, 804 (1959). See also Adams & Freese Co. v. Ke-

noyer, 17 N.D. 302, 116 N.W. 98 (1908) (in which the statute failed to provide a transitional
period).

60. L. SIMEs & C. TAYLOR, supra note 1, at 251-92 app. A, furnishes a full review of the
constitutionality of marketable title laws.
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that possible claimants under old deeds or wills are difficult, if not impos-
sible, to locate. Like mineral rights, such claims are not generally barred
by lapse of time,6 1 but some states have solved the problem by invalidat-
ing the claims unless notice of the intention to preserve the interest in
question is filed for record within a prescribed period." In considering
this type of legislation, courts have upheld curative acts operating upon
deeds and other instruments antedating the statute as a lawful exercise of
the police power."

III. TITLE DEPENDENT ON COURT PROCEEDINGS

One of the greatest threats to marketability of title is the possiblity of
subsequent invalidation of a judicial sale or proceeding approving a sale
or transfer. Mere lapse or time, even over many years, does not insure
that such a proceeding may not be declared void by the same court or by
some other court. For example, in Gedney v. Marlton Realty Co.,", a judi-
cial sale was set aside after sixty-seven years because of the supposed un-
constitutionality of the statute on which it was based. In the celebrated
case of Trimboli v. Kinkel," the statement of facts shows that'a guard-
ian's sale was declared void after forty-three years of adverse possession,
and the attorney was held liable for approving the title.6 Sales by trust-
ees under order of chancery courts have often been set aside on the
ground that the trust adhered only to the life estate and excluded the
remainder.6 7 Obviously there is a great need for protection of bona fide
purchasers since the ordinary statutes of limitation do not run against
persons who are under age, mentally incompetent, in prison, or in the
armed services.6 In some states there is special legislation that prohibits

61. See supra note 14 and accompanying text.
62. E.g., Wichelman v. Messner, 250 Minn. 88, 83 N.W.2d 800 (1957). The court justified

legislation that bars reversion for violations of restrictions on the ground that "the economic
advantages of being able to pass uncluttered title to land far outweigh any value which the
outdated restrictions may have for the person in whose favor they operate." Id. at 121, 83
N.W.2d 825.

63. See, e.g., Inhabitants of Goshen v. Inhabitants of Stonington, 4 Conn. 209 (1822);
Trustees of Schools v. Batdorf, 6 Ill. 2d 486, 130 N.E.2d 111 (1955); Calamus Community
School Dist. v. Rusch, 299 N.W.2d 489 (Iowa 1980); Huddleston v. Nebraska Jewish Educ.
Soc'y, 186 Neb. 786, 186 N.W.2d 904 (1971). See generally Annot., 87 A.L.R.3D 1011 (1978).

64. 258 N.Y. 355, 179 N.E. 766, 246 N.Y.S. 881 (1932); see also G. PINDAR, supra note 3,
at 238 n.7.

65. 226 N.Y. 147, 123 N.E. 205, 162 N.Y.S. 1147 (1919). For a discussion of the case, see
G. PINDAR, supra note 3, at 341 n. 12 (Supp. 1981).

66. See also Comment, Title Searches: The Potential for Liability, 49 Miss. L.J. 689
(1978).

67. See, e.g., Orr v. Orr, 197 Ga. 866, 869-70, 30 S.E.2d 900, 902 (1944).
68. G. PINDAR, supra note 3, § 12-52; see also Annot., 43 A.L.R. 941 (1926).
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attack on judicial sales after a designated time, ss but even in the absence
of such statutes the courts are attempting to ameliorate the resulting
hardship of invalidation in other ways. One method is to deny retroactiv-
ity to the decision. A recent example of this method is found in the case
of Allan v. Allan.70 In that case the court held that the Georgia probate
law for allowance of realty to a widow as year's support violated due pro-
cess by not requiring notice to the heirs at law.71 Since many Georgia
titles are dependent upon such preexisting awards, the court wisely pro-
tected them from review despite the lack of constitutional notice. In strict
logic, however, such a position cannot stand up under analysis, because
the result is to penalize one innocent purchaser unfairly while protecting
all the others."

Perhaps the most prolific source of title unmarketability is the continu-
ance of the old common law of future interests,"7 which has been abol-
ished since 1925 in England where it originated and is unknown in most if
not all of the civilized world elsewhere.74 Since it includes the rights of
afterborn children, a deed or devise for life with remainder to the chil-
dren of the life tenant creates an unmarketable title until the life estate
ends.75 Generally, the only method open for a valid sale during the pen-
dency of the life estate is through a judicial proceeding.76 Statutes cannot
constitutionally cure this situation by abolishing vested future interests,7 7

although contingent reversions have been barred successfully by some
statutes.78 North Carolina has confronted this problem by enacting a stat-
ute that allows a maker of a deed of gift to revoke any future interests

69. For the form of a Model Act that validates probate sales, see L. SiMEs & C. TAYLOR,
supra note 1, at 99-100.

70. 236 Ga. 199, 223 S.E.2d 445 (1976).
71. Id. at 206, 223 S.E.2d at 451.
72. See opinion on motion for rehearing in Allan v. Allan, 236 Ga. 199, 209, 223 S.E.2d

445, 452 (1976).
73. Under the English Law of Property Act of 1925, 15 & 16 Geo. 5, ch. 20, § 1, all

estates were abolished except fee simple, leasehold, cotenancy, easements, rent charge, and
trusts. Civil-law countries have not had future interests since the Napoleonic Code was
promulgated. Merryman, Ownership and Estate, 48 TUL. L. REv. 916 (1974). The abolition
of future interests has often been advocated in this country. Bostick, Loosening the Grip of
the Dead Hand: Shall We Abolish Legal Future Interests in Land?, 32 VAND. L. REV. 1061
(1979); Waggoner, Reformulating the Structure of Estates: A Proposal for Legislative Ac-
tion, 85 HARv. L. REV. 729 (1972).

74. See G. PINDAR, supra note 3, § 7-1 n.8 (Supp. 1981).
75. G. PINDAR, supra note 3, § 7-63.
76. Kost v. Foster, 406 I1. 565, 94 N.E. 302 (1950).
77. Id. at 570, 94 N.E. at 304; see U.S. CONST. amend. V.
78. Pinkham v. Unborn Children of Jather Pinkham, 227 N.C. 72, 79, 40 S.E.2d 690, 695

(1946); 28 AM. JUR. 2D Estates § 221 (1966).
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therein to any unborn beneficiary of the deed.7 9 The North Carolina
courts have upheld the statute as applying to existing instruments on the
theory that contingent remainders in favor of persons not in esse are not
entitled to constitutional protection."0 In the absence of a statute such as
that of North Carolina, it is generally necessary to take title through a
judicial sale after appointment of a guardian ad litem to represent any
minors or unborn children at interest, and the proceeds of the sale are
held for reinvestment."1

IV. MARKETABLE TITLE LAWS

Florida, as a so-called 'real estate heaven,' might be expected to be in
the forefront in achieving all possible marketability of title to land. The
Florida courts have established a streamlined proceeding for adjudicating
the rights of persons known or unknown, under which a decree of title has
been upheld as against various objections.8 2 Florida also has a well-drawn
Marketable Record Title Act 3 and has adopted the Model Land Sales
Practices Act with substantial modifications. " In spite of these innova-
tions, a Florida statute that cancelled reverters after twenty-one years un-
less enforced within one year after the effective date of the Act was held
invalid.' Other states have upheld legislation that required, not enforce-
ment, but merely recordation by a given date of a notice to preserve a
reverter and right of entry dating back more than five years.88

In Georgia there has been little movement toward improvement of con-
veyancing or enhancing marketability of titles. The Act of 194187 barring
old mortgages was denied any effect upon preexisting instruments in
Todd v. Morgan,"8 despite ample provisions under which a genuine claim-
ant could record his claim and be protected. Additionally, under a 1975
act,89 an attempt was made to aid a landowner in clearing old mineral

79. Stanback v. Citizens Nat'l Bank, 197 N.C. 292, 148 S.E. 313 (1929).
80. Id. at 294, 148 S.E. at 314.
81. See discussion of the procedure in G. PINDAR supra note 3, § 7-43; see also Annot.,

132 A.L.R. 758 (1941); Annot. 120 A.L.R. 876 (1939).
82. Sheffield v. Carter, 141 So. 2d 780 (Fla. Dist. Ct. App. 1969).
83. 1963 Fla. Laws 133 (codified at FLA. STAT. ANN. ch. 712 (Harrison 1979 & Supp.

1981)).
84. 1979 Fla. Laws 347 (codified at FLA. STAT. ANN. ch. 498 (Harrison Supp. 1981)).
85. Biltmore Village v. Royal, 71 So. 2d 727 (Fla. 1954); Annot., 87 A.L.R.3D 1016 (1978);

Annot., 41 A.L.R.2D 1380 (1955).
86. E.g., Cline v. Johnson County Bd. of Educ., 548 S.W.2d 507 (Ky. 1977).
87. 1941 Ga. Laws 487 as amended (codified at OFFICIAL CODE OF GA. ANN. § 44-14-80

(Michie 1982), GA. CODE ANN. § 67-1308 (Harrison 1967) (editorial changes only)).
88. 215 Ga. 220, 109 S.E.2d 803 (1959); see supra text accompanying notes 59-60.
89. 1975 Ga. Laws 725 (codified at OFFICIAL CODE OF GA. ANN. § 44-5-168 (Michie 1982),

GA. CODE ANN. § 85-407.1 (Harrison 1978) (editorial changes only)). The constitutional
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rights by adverse possession. This question came before the court in Nel-
son v. Bloodworth." The court stated: "In the case before us the evi-
dence shows nonuser and nonpayment of taxes for the requisite seven
years. Thus a question may arise as to whether the 1975 Act is invalid as
being retroactive and thus contrary to Code Ann. § 2-302"." Thus the
constitutionality of the 1975 act and other similar legislation designed to
improve conveyancing is still uncertain in Georgia and may not be influ-
enced totally by the almost evenly divided holding in Texaco.s2

V. WHERE DOES TEXACO LEAVE US?

It is regrettable that Texaco was an almost evenly divided opinion be-
cause this is bound to reduce its impact among the various state courts.
The case does, however, furnish a powerful endorsement of marketable
title legislation and a recognition of the widespread wave of similar hold-
ings among the state courts throughout the United States. It represents a
progressive viewpoint, which tends to improve commerce in land, as
against the much despised 'technicalities' of title law, which the general
public does not understand and does not want to understand.93 The en-
trenched 'title industry' will not like such modern approaches and un-
doubtedly will continue working to avoid them. Yet the more enlightened
public policy suggests increased simplicity in title practice, so that land
purchases shall be no more complicated than automobile sales. We must,
however, look far into the future to see that ideal system in force.

question was bypassed.
90. 238 Ga. 264, 232 S.E.2d 547 (1977).
91. Id. at 267, 232 S.E.2d at 549. Section 2-302 refers to GA..CONST. of 1945, art. I, § 3,

para. 2 (presently GA.CONST. art. I, § 1, para. 7, GA. CODE ANN. § 2-107 (Harrison 1977)).
92. See City of Atlanta v. Smith, 165 Ga. 146, 140 S.E. 369 (1927), in which the court

persisted in pronouncing zoning unconstitutional under Georgia law despite a contrary posi-
tion of the U.S. Supreme Court. See Village of Euclid v. Ambler Realty Co., 272 U.S. 365
(1926). See infra text accompanying notes 97-98. The state constitution was subsequently
amended to permit zoning. At the general elections in 1928 and 1937, consitutional amend-
ments were ratified which provided that the General Assembly had the authority to grant
municipalities the power to zone. GA. CONST. of 1877, art. III, § 7, para. 25 (1928); GA.
CONST. of 1877, art. III, § 7, para. 26 (1937) (presently GA. CONST. art. IX, § 4, para. 2, GA.
CODE ANN. § 2-6102 (Harrison 1977)).

93. The real property laws of England were aptly described by Oliver Cromwell as an
"ungodly jumble." See 13 ENCYCLOPAEDIA BRITANNICA Laws of Real Property and Convey-
ancing 800 (1964). Justice Holmes often commented on the "unwitty diversities of the law
of property." 0. HOLMES, COLLECTED LEGAL PAPERS 187 (1920). American jurists responsible
for the present property laws are not legal giants like Marshall, Holmes, Cardozo, and the
like, who indeed have been branded as "very bad property lawyers." See W. LEACH, PROP-
ERTY LAW INDICTED 11-12 (1967). A broad survey of the subject suggests that we may need
more intervention of the 'bad property lawyers' of this type and less of the 'good property
lawyers' who are still plodding along in the midst of medieval absurdities.
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It cannot be assumed that state courts, when construing their local con-
stitutions, will follow Texaco. There are many instances in which state
statutes that violate state constitutions have been held not violative of
the federal constitution. A recent example is Rodriquez v. San Antonio
Independent School District,94 which deals with the constitutionality of
ad valorem taxes for public schools. Two weeks after the ruling of the
district court was affirmed by the Supreme Court, Robinson v. Cahill"
was decided by the New Jersey Supreme Court. It struck down the
school tax under a state requirement of maintenance and support of a
"thorough and efficient system of free public schools."' 6 Georgia provides
another illustration in City of Atlanta v. Smith,97 in which the court ad-
hered to its previous holding that zoning laws violate the Georgia consti-
tution, despite the Supreme Court holding in Village of Euclid v. Ambler
Realty Co.,9" which sustained such laws under the federal constitution.

94. 337 F. Supp. 280 (W.D. Tex. 1972), aff'd, 411 U.S. 1 (1973).
95. 62 N.J. 473, 303 A.2d 273 (1973).
96. Id. at 513, 303 A.2d at 294.
97. 165 Ga. 146, 140 S.E. 369 (1927).
98. 272 U.S. 365 (1926).
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