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I. INTRODUCTION

A seaman aboard The Persian on its 1853 voyage from Plymouth to
Calcutta became ill because the ship leaked and kept him continually
wet. As a result, in 1982, speculators who invested long in Maine potato
futures may recover damages from a futures merchant who failed to re-
port the existence of conspiracies to manipulate the price of potato fu-
tures contracts. The seaman had shown at trial that the owner of The
Persian had breached a statutory duty to provide a supply of "medicines
and medicaments" on board. He persuaded the Court of Queen's Bench
that the breach of this public duty subjected the owner not only to the
statutory penalty, but also to common-law damages for private injury suf-
fered as a result of the breach.' In reaching this decision Lord Campbell
applied basic principles of the common law augmented by applicable stat-
utes.2 The United States Supreme Court, in Merrill Lynch, Pierce, Fen-

* Professor of Law, Mercer University. Emory University (B.A., 1969); Vanderbilt Uni-

versity (J.D., 1972). Member, State Bar of Tennessee. The author is grateful for the research
assistance of Mignon U. Lawton, a senior law student at Mercer University.

1. Couch v. Steel, 118 Eng. Rep. 1193 (1854).
2. Although the decision of Lord Campbell is often cited as an example of a common-law

court implying a common-law right to remedy a statutory violation under the maxim ubi jus
ubi remedium, the case actually turned on the application of a second statute that provided
a remedy by action on the case to anyone aggrieved by the neglect of a statutory duty. The
applicability of this second statute was in doubt only because of the presence in the first
statute of a specific remedy providing for a monetary penalty to be divided between "the
informer" and the "Seaman's Hospital Society." Defendant's unavailing argument was that
the provision of a statutory remedy negated the application of the statutory action on the
case for violation of the statutory duty. Of course, in deciding that plaintiff had a cause of
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ner & Smith v. Curran,3 found implicit in the Commodity Exchange Act4

a private cause of action in favor of futures speculators injured by viola-
tions of the Act. Although the Court in Merrill Lynch cited the English
case,s and although the cases are very similar in providing a private rem-
edy for violation of a public statutory duty, the Supreme Court had
before it a much more complex problem than the one confronting Lord
Campbell in 1854. The complexities of the modern case are not traceable
to the esoteric nature of commodities trading. They are, instead, a prod-
uct of the structure of the American system of federal government. The
tensions in our system between the central government and the several
states, as well as the tensions within the central government between the
courts and Congress as lawmakers, prevent the Supreme Court from en-
joying the plenipotent position of the Victorian English court. The Su-
preme Court's decision in favor of the injured speculators called for care-
ful attention to considerations of separation of powers, federalism, and
the statutory and constitutional limits of the federal judicial power. The
Supreme Court was at best superficial in its discussion of these concerns,
just as it has been in earlier decisions on implied rights of action. These
very issues are at the core of a continuing, basic division in the Court7

action, Lord Campbell was influenced greatly by the inability of the seaman to secure any
relief for his injury unless the action were allowed. 118 Eng. Rep. at 1196.

3. 102 S. Ct. 1825 (1982).
4. 7 U.S.C. §§ 1-24 (1976 & Supp. III 1979).
5. "Cause of action" is used here because the Court employed that term in Merrill

Lynch. 102 S. Ct. at 1837. The basic issue of whether a plaintiff as an individual may bring a
civil action in federal court for violation of a statute not expressly authorizing the lawsuit
also has been termed "implied right of action" and "implied private remedy." See, e.g.,
Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11, 15, 23 (1979); Touche Ross &
Co. v. Redington, 442 U.S. 560, 562 (1979); Cort v. Ash, 422 U.S. 66, 68 (1975); National
R.R. Passenger Corp. v. National Ass'n of R.R. Passengers, 414 U.S. 453, 455 (1974). Justice
Brennan carefully distinguished the concepts of jurisdiction, standing, and relief from the
issue of whether plaintiff has a "cause of action" under the statute. Davis v. Passman, 442
U.S. 228, 239 n.18 (1979). The Court's interchangeable use of the terms, nevertheless, vali-
dates the contrary observation of Justice Douglas that "[wihatever the merits of the distinc-
tion between these three concepts ['right of action,' 'standing' and 'jurisdiction'] may be in
some situations, the difference here [in an implied right of action case] is only a matter of
semantics." National R.R. Passenger Corp. v. National Ass'n of R.R. Passengers, 414 U.S.
453, 467 (1974) (Douglas, J., dissenting). In fact, the Court sometimes uses two terms, like
"right of action" and "remedy" interchangeably in the same case. See, e.g., Middlesex
County Sewerage Auth. v. National Sea Clammers Ass'n, 453 U.S. 1, 21, 33 (1981). Despite
Professor Gray's injunction that "[a] loose vocabulary is a fruitful mother of evils," Gray,
Some Definitions and Questions in Jurisprudence, 6 HARV. L. REv. 21, 21 (1892), this arti-
cle will follow the Supreme Court practice of using the terms indiscriminately.

6. In fact, the Court cited United States v. Rigsby, see infra text accompanying notes 9-
19, and included that case's citation of Couch v. Steel. 102 S. Ct. at 1837 n.52.

7. In the implied right of action cases the division is between a narrow majority com-
posed of Justices Stevens, Blackmun, Marshall, White, and Brennan and a minority com-
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that is of considerably greater significance than the rights of speculators
in potato futures. The Court's continued adherence to the "congressional
intent test"' for deciding implied right of action cases gives only short
shrift to legitimate objections based on logic, principles of statutory inter-
pretation, and constitutional doctrine. This article explores these impor-
tant underlying issues and determines that the Court is not free to de-
velop a more workable approach to implied rights of action.

II. THE IMPLIED RIGHT OF ACTION CASES

In 1916 the Supreme Court in Texas & Pacific Railway v. Rigsby9 up-
held a directed verdict in favor of a railroad worker injured as a result of
a defective grab-iron on a rail car, a violation of federal safety standards.
The Court was concerned chiefly with the issue of whether Congress had
power under the commerce clause" ° to regulate safety devices on rail cars
not actually in interstate commerce at the time of the accident." The
Court had little difficulty with the issue of whether plaintiff had a right to
a remedy for injury resulting from a violation of the Federal Safety Appli-
ance Acts,12 which explicitly provided only penal sanctions and not civil
remedies. Justice Pitney emphasized that he was applying a well-recog-
nized common-law doctrine:

None of the Acts, indeed, contains express language conferring a right of
action for the death or injury of an employee; but the safety of employ-
ees and travelers is their principal object, and the right of private action
by an injured employee. . . has never been doubted. A disregard of the
command of the statute is a wrongful act, and where it results in damage
to one of the class for whose especial benefit the statute was enacted, the
right to recover the damages from the party in default is implied, accord-
ing to . . .[the] doctrine of the common law ... "

In Rigsby, the Court was not departing from its earlier announcement in
United States v. Hudson & Goodwin 4 that the federal courts lack the

posed of Chief Justice Burger and Justices Powell, Rehnquist, and O'Connor. These posi-
tions are entrenched and date at least from 1979. See infra text accompanying notes 58-68
and note 120.

8. The sine qua non for an implied right of action is evidence of congressional intent to
create the right. This test dates either from 1975 (Cort v. Ash, 442 U.S. 66 (1975)) or 1979
(Cannon v. University of Chicago, 441 U.S. 677 (1979)). See infra text accompanying notes
51 and 58.

9. 241 U.S. 33 (1916).
10. U.S. CONST. art. I, § 8, cl. 3.
11. 241 U.S. at 37-38, 41.
12. Safety Appliance Acts, 45 U.S.C. §§ 1-16 (1976 & Supp. IV 1980).
13. 241 U.S. at 39 (citations omitted).
14. 11 U.S. (7 Cranch) 31 (1812). In Hudson, the Court was specifically concerned with
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power to resort to the common law to resolve disputes before them in the
absence of specific congressional authorization to do so. The Court in Rig-
sby considered the inference of a private right of action "irresistible" 5

because the statute expressly provided that a railroad employee should
not be deemed to have assumed the risk. 6 Congress apparently had con-
cerned itself with the possibility of private damages actions; therefore,
Congress had implicitly granted the federal courts the power to make
common law in fashioning remedies for the rights created by the stat-
ute. 17 The power of Congress to authorize the federal courts to create pri-
vate remedial rights, the Court said, was coextensive with congressional
power to regulate interstate commerce.' s The federal courts, then, en-
joyed a statutory power to draw on and create common-law rules of deci-
sion in furtherance of the policy adopted by Congress. In Rigsby, the
Court was concerned both with compensation for rights granted by the
statute and with the deterrent effect of civil suits in furthering the pur-
pose of the Federal Safety Appliance Acts.' 9 The Court also was con-
cerned with the problem that if private damages actions for injuries suf-
fered during intrastate rail activities were left to the states there would be
inconsistent standards. The undesirability of state law controlling private
damages actions while the federal regulatory scheme was in force also
prompted the Court to engage in the lawmaking process of fashioning a
remedy for the rights created by the commerce clause legislation."0

For fifty years following the Rigsby decision, the implied right of action
doctrine was seldom invoked."1 As often as not, no private right of action

whether federal courts could exercise common-law jurisdiction in criminal cases. In deciding
that they could not, Justice Johnson noted the limited nature of federal court jurisdiction;
federal courts possess the power to act only if Congress or the Constitution confers it. Id. at
32. See infra text accompanying notes 142-45.

15. 241 U.S. at 40.
16. Id. The Court did not follow Professor Thayer's suggested distinctions between stat-

utes prohibiting certain conduct and statutes creating certain affirmative duties. See
Thayer, Public Wrong and Private Action, 27 HAnv. L. REv. 317 (1914).

17. Congress may authorize the federal courts to make common law so long as the au-
thorization does not extend the limits on congressional power to legislate under article I.
See, e.g., Textile Workers Union v. Lincoln Mills, 353 U.S. 448 (1957); Clearfield Trust Co.
v. United States, 318 U.S. 363 (1943). See generally Friendly, In Praise of Erie-And of the
New Federal Common Law, 39 N.Y.U. L. REV. 383 (1964).

18. 241 U.S. at 41.
19. Id. at 42. It has been argued that the traditional focus of the implied right of action

was compensation rather than deterrence which is often the focus in modern applications of
the principle. Frankel, Implied Rights of Action, 67 VA. L. REV. 553, 554 (1981). The lan-
guage of Rigsby, however, reveals a dual concern.

20. 241 U.S. at 42.
21. See, e.g., Tunstall v. Brotherhood of Locomotive Firemen & Enginemen, 323 U.S.

210 (1944); Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 173 (1942); Dan v. Studebaker-
Packard Corp., 288 F.2d 201 (6th Cir. 1961); Reitmeister v. Reitmeister, 162 F.2d 691 (2d
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was implied from federal statutes.2 2 The decision of the Supreme Court
in Erie Railroad v. Tompkins23 cast a long shadow of constitutional doubt
over the entire heterogeneous field of federal common law, although the
court held merely that in diversity cases state law is to be applied except
in matters governed by the Federal Constitution or by acts of Congress.2 '

The effect of this Erie shadow is perhaps best illuminated by a compari-
son of the opinions of Justice Douglas and Justice Brennan, writing for
the majority and for the dissent, respectively, in Wheeldin v. Wheeler.25

After disposing of petitioner's claim to a cause of action grounded in the
fourth amendment,2 6 Justice Douglas turned to the alternative argument
that petitioner had a private cause of action implied from the statute gov-
erning the issuance of subpoenas: "As respects the creation by the fed-
eral courts of common-law rights, it is perhaps needless to state that we
are not in the free-wheeling days antedating Erie . . . . The instances
where we have created federal common law are few and restricted."2 Jus-
tice Brennan, addressing the same issue in dissent, distinctly separated
the concepts of implied rights of action arising under statutes and federal
common law after Erie. About the latter concept, he cautioned that "Mr.
Justice Brandeis' dictum: 'There is no federal general common law'...
cannot, of course, be taken at its full breadth. '2s The dissent in Wheel-
din would not have decided the issue of whether a private right of action
indeed was implied, but would have remanded the case for a determina-
tion of that issue. The majority, on the other hand, regarded implied
rights of action much more narrowly, not only as a result of its difficulty
in seeing how a statute "which only grants power to issue subpoenas, im-

Cir. 1947); Kardon v. National Gypsum Co., 69 F. Supp. 512 (E.D. Pa. 1946).
22. See, e.g., Wheeldin v. Wheeler, 373 U.S. 647 (1963); T.I.M.E., Inc. v. United States,

359 U.S. 464 (1959); Montana-Dakota Utils. Co. v. Northwestern Pub. Serv. Co., 341 U.S.
246 (1951). In fact, an implied right of action is no longer available under the Federal
Safety Appliance Act. See Jacobsen v. New York, N.H. & H.RR., 206 F.2d 153 (1st Cir.
1953), a/f'd per curiam, 347 U.S. 909 (1954).

23. 304 U.S. 64 (1938).
24. Id. at 78.
25. 373 U.S. 647 (1963). Petitioner in that case sought damages for injuries suffered as a

result of an unauthorized service of subpoena to appear as a witness before the House Com-
mittee on Un-American Activities. The Supreme Court affirmed the dismissal of the com-
plaint for failure to state a federal cause of action.

26. For more recent developments in the field of private rights of action implied from
constitutional provisions, see Carlson v. Green, 446 U.S. 14 (1980) (implying private right of
action from the eighth amendment); Bivens v. Six Unknown Named Agents of Fed. Bureau
of Narcotics, 403 U.S. 388 (1971) (implying private right of action from the fourth
amendment).

27. 373 U.S. at 651.
28. Id. at 663 (Brennan, J., dissenting).
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plies a cause of action for abuse of that power,"29 but also as a result of
its Erie concerns about preserving the role of state law in abuse of process
cases-so

In the year following the Wheeldin case, however, the Court was unani-
mous in recognizing an implied private right of action under section 14(a)
of the Securities Exchange Act of 193481 on the explicit principle that the
creation of remedies to vindicate federal statutory rights is the appropri-
ate function of the federal courts."2 In JI. Case Co. v. Borak" a share-
holder brought an action challenging a consummated merger allegedly
achieved through the use of misleading proxy statements, in violation of
applicable federal statutes and SEC rules. 4 Plaintiff sought both declar-
atory relief and damages for himself and other similarly situated share-
holders." The trial court had ruled that damages would be available only
under state law because the federal statute did not provide for that rem-
edy."6 The Supreme Court, however, had no difficulty finding that the
statute implied a private right of action for damages. Section 27 of the
1934 Act,-7 which granted the federal district courts "exclusive jurisdic-
tion of. . . all suits in equity and actions at law brought to enforce any
liability or duty created by this title or the rules and regulations thereun-
der,"" was invoked by the Court because "[iut appear[ed] clear that pri-
vate parties have a right under section 27 to bring suit for violation of §
14(a) of the Act." s The Court's decision in Borak is significant in several
respects. It placed great emphasis on the desirability of private actions to
supplement the administrative remedies available to achieve the statute's
broad purpose, the protection of investors. The Court likened private
damages actions to treble damage suits in antitrust litigation as "a most
effective weapon in the enforcement of the proxy requirements." 0 As in

29. Id. at 651.
30. Id. at 652.
31. 15 U.S.C. § 78n(a) (1958) (amended 1964) (prohibiting solicitation of proxies except

in conformity with SEC rules and regulations).
32. See J.I. Case Co. v. Borak, 377 U.S. 426, 433-34 (1964).
33. 377 U.S. 426 (1964).
34. 15 U.S.C. § 78n(a) (1958) (amended 1964); 17 C.F.R. § 240.14a-9 (1964). The statute

prohibits solicitation of proxies except in conformity with SEC regulations. The regulation
prohibits the solicitation of proxies by false or misleading statements.

35. 377 U.S. at 430.
36. Id.
37. 15 U.S.C. § 78aa (1934).
38. 377 U.S. at 428 n.2, 431. But see Touche Ross Co. v. Redington, 442 U.S. 560, 577

(1979) in which the Court said section 27 "creates no cause of action of its own force and
effect .. " Borak "found a private cause of action implicit in § 14(a)." For a discussion of
Touche Ross, see infra notes 72-74 and accompanying text.

39. 377 U.S. at 430-31.
40. Id. at 432.
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Rigsby, the Court also was concerned about the negative impact on the
achievement of the statute's purpose if victims of deceptive proxy state-
ments were limited to their state law remedies."' Nowhere in the Borak
opinion do the Erie concerns that plagued the Court in Wheeldin come to
the fore. The Erie shadow seems to have been dispelled by the bright
glare of the clear jurisdictional grant of section 27 of the 1934 Act, a grant
that was lacking in the statute in Wheeldin. That jurisdictional grant,
however, was a purely procedural one42 that gave litigants access to the
federal forum but did not give access to the damages remedy. If indeed
the Erie doctrine should be considered in implied right of action cases,
the treatment given the issue in Borak was inadequate. On the other
hand, if Erie holds no message for the Court in deciding implied right of
action cases, the Court appropriately chose not to concern itself with the
problem in the Borak decision.

Wyandotte Transportation Co. v. United States43 followed closely on
the heels of Borak and paralleled that case in its expansive view of the
federal courts' powers to provide appropriate remedies for the vindication
of statutory rights. In Wyandotte, the Court implied equitable remedies
to supplement the penal sanctions provided for the violation of section 15
of the Rivers and Harbors Act of 1899."" Although plaintiff was the
United. States rather than a private individual, the Court followed the
rationale of its earlier decisions in Borak and Rigsby, and determined
that plaintiff was a principal beneficiary of the statute and that the crimi-
nal penalties expressly provided were "inadequate to ensure the full effec-
tiveness of the statute. 4' The Court spoke in terms of the common law of
torts, citing the Restatement in support of its holdings in Rigsby and
Borak." Paramount in the Court's rationale was the basic public policy in
favor of allowing the government to secure reimbursement for its ex-
penses in discharging a duty that the statute placed on defendant. 47 Con-
gressional intent in the enactment of the statute was examined, but only
in the negative sense; that is, to ensure that Congress did not intend to

41. Id. at 434-35.
42. See Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388

(1971) (Harlan, J., concurring). "[In Borak,] we 'implied'-from what can only be charac-
terized as an 'exclusively procedural provision' affording access to a federal forum [§ 27 of
the 1934 Act]-a private cause of action for damages for violation of §14(a)." Id. at 403 n.4.

43. 389 U:S. 191 (1967).
44. 33 U.S.C. § 409 (1976). Section 15 declares it to be unlawful "to voluntarily or care-

lessly sink, or permit or cause to be sunk, vessels or other craft in navigable channels."
45. 389 U.S. at 202.
46. 389 U.S. at 202.
47. "Denial of such remedy to the United States would permit the result, extraordinary

in our jurisprudence, of a wrongdoer shifting responsibility for the consequences of his negli-
gence onto his victim." Id. at 204.
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withhold the remedy sought.""
In the years following Borak and Wyandotte, the implication doctrine

reached its zenith. Especially in the area of securities regulation,"9 but in
other areas as well,5" the federal courts freely found implicit in federal
regulatory statutes the grant of power to fashion appropriate remedies to
redress injuries to statutory rights and, at the same time, to further con-
gressional purposes. Occasionally, during this period, the Court declined
to recognize an implied remedy either because the plaintiff was not a
member of an "especial" class to be benefited by the statute or because
the Court found evidence that Congress intended the expressed statutory
remedies to be exclusive. Thus, in National Railroad Passenger Corp. v.
National Association of Railroad Passengers ("Amtrak"),5 ' the Court de-
nied a private action to enjoin the elimination of intercity passenger train
service in violation of section 401 of the "Amtrak Act."5 The opinion
emphasized that whether plaintiffs are intended beneficiaries of the Act
or not, no private right of action will be implied in the face of legislative
history that makes it clear that the express right of action in the Attorney
General was to be the exclusive manner of enforcement of the statute.
Generally, however, in the Rigsby-Borak era the absence of direction
from Congress whether the expressed statutory remedies were exclusive
was regarded by the Court as no reason to deny a remedy for a member
of the statutorily protected class.5 3

In a unanimous opinion in Cort v. Ash," the Supreme Court took the
opportunity to synthesize and harmonize previous decisions into a bal-
anced approach to the issue of implied rights of action. Plaintiff in Cort
was a shareholder seeking derivative damages against a corporate director
alleged to have violated a criminal statute prohibiting corporations from

48. Id. at 199, 204.
49. In addition to the Borak case itself, the Supreme Court approved implied remedies

under proxy rules in Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970), and under section
10(b) of the 1934 Securities Exchange Act and rule 10b-5 in Superintendent of Ins. v. Bank-
ers Life & Cas. Co., 404 U.S. 6 (1971).

50. Private rights of action were also implied under numerous unrelated federal statutes.
E.g., Sullivan v. Little Hunting Park, Inc., 396 U.S. 229 (1969) (Civil Rights Act of 1866);
Allen v. State Bd. of Elections, 393 U.S. 544 (1969) (Voting Rights Act of 1965); Jones v.
Alfred H. Mayer Co., 392 U.S. 409 (1968) (Civil Rights Act of 1964). In Bivens v. Six Un-
known Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388 (1971), the Court recog-
nized a private right of action for the violation of fourth amendment constitutional rights.

51. 414 U.S. 453 (1974).
52. The Rail Passenger Service Act of 1970, 45 U.S.C. § 561 (1976).
53. See Superintendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6 (1971); Sullivan v.

Little Hunting Park, Inc. 396 U.S. 229 (1969); Allen v. State Bd. of Elections, 393 U.S. 544
(1969); Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968); Wyandotte Transp. Co. v. United
States, 389 U.S. 191 (1967); J.I. Case Co. v. Borak, 377 U.S. 426 (1964).

54. 422 U.S. 66 (1975).
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making campaign expenditures in connection with presidential elec-
tions." The opinion in Cort identified several factors relevant in deter-
mining whether a private remedy is implicit in a statute not expressly
providing one:

First, is the plaintiff "one of the class for whose especial benefit the stat-
ute was enacted,"-that is, does the statute create a federal right in favor
of the plaintiff?. Second, is there any indication of legislative intent, ex-
plicit or implicit, either to create such a remedy or to deny one? Third, is
it consistent with the underlying purposes of the legislative scheme to
imply such a remedy for the plaintiff?. And finally, is the cause of action
one traditionally relegated to state law, in an area basically the concern
of the States, so that it would be inappropriate to infer a cause of action
based solely on federal law?"

The Court in Cort v. Ash often has been characterized as departing from
its past practice and theory of implied rights of action. If the opinion
has had that effect, the unanimous justices deciding the case were appar-
ently unaware of any shift in theory. Each one of the four factors identi-
fied in Cort as "relevant" in determining whether to imply a private right
of action was followed by illustrations of previous cases in which that fac-
tor was predominant. The first factor, the class to be "especially benefit-
ted," was followed by reference to the 1916 decision in Rigsby. The sec-
ond and third factors, the presence of congressional intent to create or
deny a private action and the consistency of a private action with the
purposes of the statute, the Court illustrated by reference to Amtrak.
The final factor, Erie concerns for actions traditionally and appropriately
the province of state law, was illustrated by reference to Wheeldin, in
which those concerns greatly influenced the Court, and to Borak, appar-
ently an example of the opposite situation in which Erie concerns were
not present.58 The Cort opinion, then, was intended to collect the various
threads of theory from previous implied right of action cases and weave
them into a patterned cloth capable of covering the entire field. At least
that was the reading given to Cort by the lower federal courts. Until the

55. 18 U.S.C. § 610 (1970) (repealed 1976).
56. 422 U.S. at 78 (emphasis in original) (citations omitted).
57. E.g., Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 102 S. Ct. 1825, 1838

(1982); Frankel, Implied Rights of Action, 67 VA. L. REv. 553, 559 (1981); Note, Implying
Private Causes of Action From Federal Statutes: Amtrak and Cort Apply the Brakes, 17
B.C. INDus. & CoM. L. REV. 53 (1975); Note, Implied Private Actions Under Federal Stat-
utes-The Emergence of a Conservative Doctrine, 18 WM. & MARY L. REv. 429 (1976).

58. Wheeldin was introduced by the signal "see," meaning that the case was basic source
material supporting the Court's proposition. 422 U.S. at 78. Borak, on the other hand, was
introduced by the signal "cf.," meaning that the case supports a proposition different from
that in the text and should be compared with it. Id.

19831 981
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Supreme Court next addressed the implied rights doctrine in 1979, the
lower federal courts applied the four part Cort test to a wide variety of
federal statutes and in at least twenty instances found private rights of
action created by implication.5 9 The Supreme Court itself, however, soon
claimed that it had taken a narrow approach in Cort and that the four
factors elaborated there were merely a means of addressing the one cru-
cial question of whether "Congress intended to make a remedy available
to a special class of litigants."60

The separation of powers principle of limited jurisdiction, notably ab-
sent from the Court's analysis of implied rights in Cort, came to the fore
in Cannon v. University of Chicago.6' Petitioner sought damages for al-
leged discrimination against women by the defendant institution in
processing her medical school application. Title IX of the Education
Amendments of 197262 provides in section 901(a) that "[n]o person in the
United States shall, on the basis of sex, be excluded from participation in
• . . any education program or activity receiving Federal financial assis-
tance." The Act did not expressly authorize any private remedies, but
merely established a procedure for terminating federal financial support
for institutions violating section 901. A majority of the Court found that
Congress intended to make a private remedy available for violations of
the statute, but had not expressed that intention in the statute itself.
While purporting to "adhere to the strict approach followed in our recent
cases,"6 " the majority found no need to weigh the four Cort factors since
"all of them support the same result."" The outcome of the Cannon case
is not remarkable in itself, especially when compared with identical statu-
tory language in Title VI which had previously been held to imply a pri-
vate right of action,6 but the philosophy embraced by the majority varies
significantly from that expressed in previous cases. The Court claims that
its decision to imply a right of action is not its decision at all, but that of
Congress: "In short, respondents' principal contention is not a legal ar-
gument at all; it addresses a 'policy issue that Congress has already re-
solved." 66 By grounding the opinion in a congressional decision, Justice
Stevens induced two justices to join the opinion of the court. Justice
Rehnquist, in a brief concurring opinion joined in by Justice Stewart,

59. Cannon v. University of Chicago, 441 U.S. 677, 741-42 (1979) (Powell, J., dissenting).
60. Id. at 688 (emphasis added).
61. 441 U.S. 677 (1979).
62. 20 U.S.C. § 1681 (1976).
63. 441 U.S. at 698.
64. Id. at 709. All four factors had supported the result in Cort v. Ash as well. 422 U.S.

66 (1975).
65. Bossier Parish School Bd. v. Lemon, 370 F.2d 847 (5th Cir.), cert. denied, 388 U.S.

911 (1967).
66. 441 U.S. at 709.
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made clear that he joined the opinion of the Court only because of his
conclusion that Congress intended a private remedy."' While in agree-
ment that they were bound by congressional intent, two other justices
found the legislative history to compel the opposite result, that Congress
intended no private right of action under Title IX.66

In his dissenting opinion, Justice Powell laid bare the difficulty of the
Court's analysis:

[R]espect for our constitutional system dictates that the issue should
have been resolved by the elected representatives in Congress after pub-
lic hearings, debate, and legislative decision. It is not a question properly
to be decided by relatively uninformed federal judges who are isolated
from the political process ...

Absent the most compelling evidence of affirmative congressional in-
tent, a federal court should not infer a private cause of action . . ..

Of the four factors mentioned in Cort, only one refers expressly to leg-
islative intent. The other three invite independent judicial lawmaking.70

Powell explained that the first Cort inquiry, whether the statute created a
right in favor of the plaintiff, simply begs the question at issue. The third
Cort inquiry, consistency with the purpose of the statute, calls for policy
making by the Court in deciding how to advance a Court-divined legisla-
tive purpose. The fourth factor, availability of state law remedy, again
focusses the Court's attention on a policy inquiry that Congress may have
weighed in deciding whether to create a private federal remedy. In this
case, Justice Powell found the evidence of legislative choice to be against
providing a private remedy for individuals. In light of that choice, he con-
cluded the Court was without jurisdiction over the dispute.7 1

In cases that have reached the Supreme Court since Cannon, the intent
of Congress has remained the touchstone for deciding whether an implied
private right of action exists. In Touche Ross & Co. v. Redington,72 the
court declined to imply a remedy under section 17(a) of the Securities
Exchange Act of 1934.71 The Court described its task as "limited solely to
determining whether Congress intended to create the private right of ac-
tion asserted. ' 74 In Transamerica Mortgage Advisors, Inc. v. Lewis, 7

1 de-
cided during the same term as Touche Ross, the Court also relied on evi-

67. Id. at 717 (Rehnquist, J., concurring). See infra text accompanying note 106.
68. Id. at 718 (White, J., dissenting).
69. Id. at 731 (Powell, J., dissenting).
70. Id. at 740.
71. Id. at 749.
72. 442 U.S. 560 (1979).
73. 15 U.S.C. § 78q(a)(1) (1976).
74. 442 U.S. at 568.
75. 444 U.S. 11 (1979).
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dence of legislative intent to determine that no private right to damages
was implied by the Investment Advisers Act of 1940,6 although private
actions for rescission of contracts in violation of the Act were intended by
Congress. 7 In 1980 the Court continued to employ the congressional in-
tent criterion in determining that the Freedom of Information Act78 does
not imply a private right of action to recover documents removed from
the Library of Congress in violation of the Act.79 In 1981, the Court
decided five cases in which it followed the same rationale, declining to
imply private rights of action for violation of section 10 of the Rivers and
Harbors Appropriation Act of 1899,80 section 3 of the Davis-Bacon Act on
minimum wages,81 and section 505 of the Federal Water Pollution Control
Act,8 1 and in declining to allow a right of action for contribution among
violators of the Equal Pay Act of 196383 and section 1 of the Sherman
Act.8 4 In the Merrill Lynch decision of 1982, the Court did find an im-
plied private right of action in favor of customers of futures brokers who
violated the Commodity Exchange Act, 8 but again this was the result of
finding that Congress intended that remedy to exist.86

III. THE CONGRESSIONAL INTENT TEST

Several observations can be made about the congressional intent doc-
trine. First, it has the acquiescence of every member of the present
Court.87 That is not to say, however, that there is uniformity in the de-
gree to which the justices require evidence of congressional intent. Cer-
tainly the reverse is true. Justices Powell, Rehnquist, and O'Connor and
Chief Justice Burger insist on "the most compelling evidence that Con-
gress in fact intended such an action to exist." 8 The remainder of the

76. 15 U.S.C. § 8Ob-9(e) (1976).
77. 444 U.S. at 24.
78. 5 U.S.C. § 552 (1976).
79. Kissinger v. Reporters Comm. for Freedom of the Press, 445 U.S. 136 (1980).
80. California v. Sierra Club, 451 U.S. 287 (1981).
81. Universities Research Ass'n v. Coutu, 450 U.S. 754 (1981).
82. Middlesex County Sewerage Auth. v. National Sea Clammers Ass'n, 453 U.S. 1

(1981).
83. Northwest Airlines, Inc. v. Transport Workers Union of Am., 451 U.S. 77 (1981).
84. Texas Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630 (1981).
85. 7 U.S.C. § 1 (1976 & Supp. III 1979).
86. Merrill Lynch, 102 S. Ct. at 1841.
87. Justice Stevens wrote the opinion of the Court in Northwest Airlines, Inc. v. Trans-

port Workers Union of Am., 451 U.S. 77 (1981), and employed the congressional intent test.
Every member of the Court joined in the opinion except Justice Blackmun who took no part
in the case.

88. Merrill Lynch, 102 S. Ct. at 1855 (Powell, J., dissenting) (quoting Cannon v. Univer-
sity of Chicago, 441 U.S. 677, 749 (Powell, J., dissenting)).
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Court is content with less than "the most compelling evidence." 9 The
Court's decision in Merrill Lynch, the 1982 Commodity Exchange Act
case, is an illustration of this observation. The five member majority in
Merrill Lynch divined an affirmative congressional intent to provide an
implicit private right of action by observing that lower federal courts had
recognized such actions prior to the 1974 amendment to the Commodity
Exchange Act and reasoning that because Congress is presumed to be
aware of the law, the silence of the 1974 amendment concerning private
rights was an indication that Congress intended to retain the previously
implied rights of action." The four dissenting justices correctly character-
ized the majority's method of determining legislative intent as based on
"congressional inaction and on erroneous [because they predated the an-
nouncement of the congressional intent test] decisions by the lower fed-
eral courts.""1 For Justice Powell and his dissenting colleagues, the evi-
dence that Congress intended an implied right of action must be "most
compelling."' "9 That judicial construction followed by amendment or even
reenactment of a statute is less than compelling evidence of any legisla-
tive intent with regard to the validity of the judicial construction has
been demonstrated conclusively by Professor Dickerson:

In the realities of the legislative process, almost no reliable inference of
current intent could be drawn [from legislative silence]. In many cases
the legislature is unaware of the relevant court decision. Even where it is
fully aware of it, there are often reasons other than approval why a legis-
lature remains silent or inactive.' 3

The Supreme Court itself previously has recognized the unreliable nature
of congressional silence:

It is at best treacherous to find in congressional silence alone the adop-
tion of a controlling rule of law .... The silence of Congress and its
inaction are as consistent with a desire to leave the problem fluid as they
are with an adoption by silence of the rule of those cases."

In the instance of the amendments to the Commodities Exchange Act, it
is extremely likely that Congress simply did not consider the question. In
fact, that is most probably the case in each of the statutes on which the
courts have based implied rights of action.

89. 102 S. Ct. at 1837-38.
90. Id. at 1840-41.
91. Id. at 1849 (Powell, J., dissenting).
92. Id. at 1855 (quoting Cannon v. University of Chicago, 441 U.S. 677, 749 (Powell, J.,

dissenting)).
93. R. DICKERSON, THE INTERPrETATION AND APPLICATION OF STATUTES 181 (1975).
94. Girouard v. United States, 328 U.S. 61, 69-70 (1946). Contra NLRB v. Gullett Gin

Co., 340 U.S. 361, 366 (1951).
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Merrill Lynch is not important, however, merely as an example of the
varying degrees of congressional intent evidence necessary to satisfy indi-
vidual justices. The decision in Merrill Lynch is symptomatic of a basic
weakness of the congressional intent test. The test calls for the federal
courts to perform a function in which predictability and consistency are
typically lacking. Hart and Sacks observed in 1958 that "American
courts have no intelligible, generally accepted, and consistently applied
theory of statutory interpretation.""' Nothing has occurred in the past
twenty-five years to contradict that observation. The federal courts, of
course, should not decline to interpret statutes simply because it is diffi-
cult, but in choosing an approach to implied rights, the Court should seek
a workable test capable of consistent application, provided it is constitu-
tionally at liberty to choose its approach.

The five member majority's application of the congressional intent test
in Cannon also stands on shaky ground. Again the Court reasoned that
Congress must have been aware that Title VI of the 1964 Civil Rights
Act" had already been construed, under pre-Cort precedents, as creating
a private remedy, and therefore, by modelling the 1972 Title IX'7 provi-
sions on Title VI Congress must have intended to imply similar private
rights of action under the 1972 legislation.8 Again, the weakness-if not
complete impotence-of this evidence of legislative intent did not go un-
noticed by the dissenters. The subjectivity and unpredictability of the
congressional intent test in its practical application should not be surpris-
ing. After all, the premise of all implied right of action cases is that Con-
gress failed to provide a right of action in the applicable statute. That
premise in itself is objectionable. As Justice Powell observed in his dis-
sent in Cannon: "[iut defies reason to believe that in each of these stat-
utes Congress absentmindedly forgot to mention an intended private ac-
tion."" It would be surprising indeed to find clear and uncontroversial
expressions of legislative intent about an issue not contained in the legis-
lation itself. As the Court noted in Cannon, "[tihe legislative history of a
statute that does not expressly create or deny a private remedy will typi-
cally be equally silent or ambiguous on the question."'1° Clearly, then, the
Court has adopted a difficult, unpredictable approach to implied rights.
The justification for the congressional intent approach must lie in
strongly held convictions of the Court that it feels bound to follow even

95. H. HART & A. SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN THE MAKING AND

APPLICATION OF LAW 1201 (Tent. Draft. 1958).
96. 42 U.S.C. § 2000d (1976).
97. 20 U.S.C. § 1681 (1976).
98. 441 U.S. at 696.
99. Id. at 742 (Powell, J., dissenting).

100. Id. at 694.
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at the expense of causing confusion in the lower courts.
In this light it is extremely surprising that the Court has not advanced

a theoretical basis for the congressional intent doctrine. The Court has
consistently cited prior decisions, notably Cort v. Ash, as the origin for
the congressional intent test.101 These references are blatant distortions of
the rationale of Cort and previous decisions.10 ' The immediate utility of
the distortions, in contrast to an explicit overruling of prior cases that
employed the Rigsby-Borak rationale, is that the private rights of action
implied under sections 10(b) and 14(a) of the Securities Exchange Act of
1934 continue to be available. Under the new congressional intent test,
neither section could be read plausibly as creating a private right of ac-
tion, and therefore, Borak should be overruled.103 Similarly, the Supreme
Court's acquiescence in the private rights of action under section 10(b),
long permitted by the lower federal courts, should also cease.'0 4 Without
the articulation of a theory underlying the congressional intent test, the
lower federal courts will be unable to avoid similar inconsistency and con-
tradiction in applying the new standard.

Why, then, has the Court chosen this course? Perhaps because the con-
gressional intent test now being employed has allowed the Court to avoid
the complex and sensitive issue of the extent of its constitutional power
to provide implied rights of action. Justice Powell, dissenting in Cannon,
quoted Erie in expressing his opinion that "'the unconstitutionality of
the course pursued [in implied rights cases prior to Cannon] has now
been made clear' and compels us to abandon the implication doctrine of

101. E.g., 441 U.S. at 688 ("[Blefore concluding that Congress intended to make a rem-
edy available to a special class of litigants, a court must carefully analyze the four factors
that Cort identifies as indicative of such an intent."); id. at 719 (White, J., dissenting)
("under our previous decisions such intent is controlling.") (citing Cort); Touche Ross &
Co. v. Redington, 442 U.S. 560, 575-76 (1979) ("Indeed, the first three factors discussed in
Cort-the language and focus of the statute, its legislative history, and its purpose-are
ones traditionally relied upon in determining legislative intent"); Universities Research
Ass'n v. Coutu, 450 U.S. 754, 770 (1981) ("In order to determine whether Congress intended
to create the private right of action asserted here, we consider three factors set forth in Cort
v. Ash. . .that we have 'traditionally relied upon in determining legislative intent'....").
These references illustrate a progressive departure from the original Cort analysis. Indeed,
by 1981 the four factors found "relevant" in Cort v. Ash have been entirely transmogrified
without explanation: "Factors relevant to this inquiry are the language of the statute itself,
its legislative history, the underlying purpose and structure of the statutory scheme, and the
likelihood that Congress intended to supersede or to supplement existing State remedies.
See Cort v. Ash." Northwest Airlines, Inc. v. Transport Workers Union of Am., 451 U.S. 77,
91 (1981).

102. See supra text accompanying notes 54 & 57.
103. But see Touche Ross, 442 U.S. at 577 ("We do not now question the actual holding

of (Borak]").
104. But see Touche Ross, 442 U.S. at 577 n.19.
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Cort." 18 Justice Rehnquist, although concurring in the opinion in Can-
non, expressed the same constitutional concerns:

The question of the existence of a private right of action is basically one
of statutory construction. And while state courts of general jurisdiction
still enforcing the common law as well as statutory law may be less con-
strained than are federal courts enforcing laws enacted by Congress, the
latter must surely look to those laws to determine whether there was an
intent to create a private right of action under them.'"

Justice Powell more candidly described his constitutional concerns that
the Cort test "allows the Judicial Branch to assume policymaking author-
ity vested by the Constitution in the Legislative Branch." 101 It is clear
that neither justice believes that federal courts have the power to create
remedies for individuals in the absence of positive, legislative
authorization.

In none of the implied rights cases has a majority of the Court adopted
Justice Powell's and Justice Rehnquist's conservative concept of a consti-
tutional limitation on the power of the federal courts in the implied rights
area. In fact, the majority opinions have given the constitutional argu-
ments short shrift. Since the Court's 1982 decision in Merrill Lynch,""8 it
can be concluded that the Rehnquist-Powell position narrowly remains in
the minority. In a four justice dissent, Justice Powell reiterated his opin-
ion that any implied right of action not based on a clearly expressed con-
gressional intent to create it violates the separation of powers doctrine.
The majority, on the other hand, claimed to be using the congressional
intent test as a response to the increased complexity of federal legislation
and to the increased volume of federal litigation. ' " This cryptic explana-
tion of the majority's rationale for the congressional intent test clearly is
unsatisfactory if for no other reason than that the "congressional ratifica-
tion by silence"110 approach to determining the effect of legislation itself
greatly increases the degree of complexity in federal statutes. Nowhere in
the majority opinion is there a refutation of the minority's constitutional
position. The majority opinion by Justice Stevens relied simply on the
assertion that the recognition of an implied right of action cannot violate
the doctrine of separation of powers because the Court had followed an
even more liberal approach under Rigsby for "much of our history."' '

105. Cannon, 441 U.S. at 742 (Powell, J., dissenting).
106. Cannon, 441 U.S. at 717-18 (Rehnquist, J., concurring) (citations omitted).
107. Id. at 743 (Powell, J.,- dissenting).
108. 102 S. Ct. 1825 (1982).
109. Id. at 1838.
110. Id. at 1854 (Powell, J., dissenting).
111. Id. at 1837.
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Quoting a passage from a dissenting opinion by Justice Frankfurter in a
case in which the Court found no implied right of action even though the
Rigsby analysis held sway,"" the Court assumed away the constitutional
objections of the dissent. As in previous implied rights cases no analysis
was given the minority position that implication of private rights is un-
constitutional absent "the most compelling evidence of congressional in-
tent.""' If, in fact, this position is an accurate assessment of the impact
of the separation of powers doctrine on the issue of implied rights, it can
be expected that the present narrow majority will in time concede the
point and develop an approach that ensures a properly limited judicial
role. If the separation of powers limitations on the courts' powers are not
so severe as the present minority asserts, then the Court will be free to
develop a more workable approach to the issue of implied rights of action.
It is necessary, then, to explore the constitutional bases for the separation
of powers doctrine and to determine what limits, if any, that doctrine
places on the power of the federal courts to imply private rights of action
from federal statutes.

IV. FEDERALISM AND THE DOCTRINES OF SEPARATION OF POWERS

Traditionally, the doctrine of separation of powers has been invoked in
cases concerning the exercise by one branch of the federal government of
a power thought to belong exclusively to another branch. Thus, Congress
may not assign to itself the power to appoint members of a commission
with primary responsibility for the enforcement of federal law."" Because
the appointment power is an executive responsibility,"5 it is constitution-
ally impermissible for the legislative branch to exercise that power. The
separation of powers doctrine is implied from the separate textual com-
mitments of the various powers of government to the three branches of
the federal government by the first section of each of the first three arti-
cles of the Constitution."' The courts have developed the doctrine with

112. "Courts ... are organs with historic antecedents which bring with them well-de-
fined powers. They do not require explicit statutory authorization for familiar remedies to
enforce statutory obligatigons." Id. at 1838 (quoting Montana-Dakota Co. v. Northwestern
Pub. Serv. Comm., 341 U.S. 246, 261-62 (1951) (Frankfurter, J., dissenting)).

113. Cannon, 441 U.S. at 731 (Powell, J., dissenting). See supra text accompanying note
70.

114. Buckley v. Valeo, 424 U.S. 1, 109-44 (1975) (per curiam).
115. U.S. CONST. art. II, § 2, cl. 2.
116. See Buckley v. Valeo, 424 U.S. 1, 124 (1975). U.S. CONST. art. I, § 1, declares that

"[alll legislative Powers herein granted shall be vested in a Congress of the United States
.... " U.S. CONST. art. II, § 1, vests the executive power "in a President of the United
States of America." U.S. CONST. art. III, § 1, states that "[t]he judicial Power of the United
States, shall be vested in one supreme Court ... " The Supreme Court has also analo-
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frequent reference to the writings of the Constitution's framers who quite
consciously embodied Montesquieu's political philosophy in creating
three separate coequal branches of government with an elaborate
Burkean system of checks and balances in their powers to govern.' 17 In
this traditional view, the purpose of the separation of powers doctrine is
to avoid the possibility of tyrannical rule by preventing the accumulation
of all the elements of governmental power in any one branch.""

In the formal period'" of American jurisprudence, the separation of
powers doctrine was given a strict application in a literalist sense, follow-
ing a vision of each branch of government operating within its own im-
penetrable sphere.10 This approach has long since been supplanted by a
more functional analysis, recognizing that each branch is interdependent
on the others.'"" Functional analysis in this context means that some ad-
mixture of powers inheres in each of the branches to the degree those
powers are necessary to carry out effectively the primary function of that

gized from the "ineligibility clause," in U.S. CONST. art. I, § 6, that prevents elected senators
or representatives from being appointed to any office of the United States.

117. For example, the Court in Buckley quoted James Madison's defense of a partially
complete separation of powers:

The reasons on which Montesquieu grounds his maxim are a further demonstra-
tion of his meaning. "When the legislative and executive powers are united in the
same person or body," says he, "there can be no liberty, because apprehensions
may arise lest the same monarch or senate should enact tyrannical laws to exe-
cute them in a tyrannical manner." Again: "Were the power of judging joined
with the legislative, the life and liberty of the subject would be exposed to arbi-
trary control, for the judge would then be the legislator. Were it joined to the
executive power, the judge might behave with all the violence of an oppressor."

424 U.S. at 120 (quoting THE FEDERALIST No. 47, at 303 (J. Madison) (Mentor ed. 1961)
(original emphasis)). But cf. F. COLEMAN, HOBBES AND AMERICA: EXPLORING THE CONSTITU-
TIONAL FOUNDAIONS 132 (1977) (argues that James Madison used separation of powers pat-
terns for political institutions to achieve the goals of Hobbesian politics in a more moderate
manner).

118. Separation of Powers is a basic political/philosophic doctrine that, in brief,
states that when the legislative and executive functions and powers are in the
hands of the same person or agency, tyranny exists .... Separation of powers,
theoretically, should secure the community from tyrannical rule by preventing one
unit of government from controlling all the tools of power.

H. BALL, CONSTIrTUTONAL PowERs 2 (1980) (emphasis in original).
119. See Llewellyn, Remarks on the Theory of Appellate Decision and the Rules or

Canons about How Statutes are to be Construed, 3 VAND. L. REV. 395, 396 (1950).
120. For example, the Supreme Court noted in 1880 that each branch must "be limited

to the exercise of the powers appropriate to its own department and no other." Kilbourn v.
Thompson, 103 U.S. 168, 191 (1880).

121. The doctrine has been said to "[enjoin] upon its branches separateness but interde-
pendence, autonomy but reciprocity." Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S.
579, 635 (1952) (Jackson, J., concurring).
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branch. Thus, in Nixon v. Fitzgerald,' the Supreme Court used a sepa-
ration of powers approach in deciding that the President is immune from
civil suit for damages resulting from actions taken in his official capac-
ity.123 Justice Powell, writing for a five member majority, said that:

This inquiry involves policies and principles that may be considered im-
plicit in the nature of the President's office in a system structured to
achieve effective government under a constitutionally mandated separa-
tion of powers.

S.. We consider this immunity a functionally mandated incident of the
President's unique office, rooted in the constitutional tradition of the
separation of powers and supported by our history."4

In a concurring opinion emphasizing the separation of powers doctrine
origin of presidential immunity, Chief Justice Burger wrote: "The essen-
tial purpose of the separation of powers is to allow for independent func-
tioning of each co-equal branch of government within its assigned sphere
of responsibility, free from risk of control, interference, or intimidation by
other branches."' 25 The Court invoked the separation of powers doctrine
in Nixon v. Fitzgerald to avoid having proceedings of one branch of the
government, in this case the judiciary, "inhibit the processes of Executive
Branch decision-making and impede the functioning of the Office of the
President."'" This is the traditional role of the separation of powers
doctrine.

Professor Tribe has pointed out, however, that in many instances the
separation of powers doctrine combines with federalism concerns over the
allocation of power within our system of coexisting state and national
governments. 7 Thus, an additional product of the fragmentation of pow-
ers among the three branches of the federal government is a deliberate
impediment to the government's arrogation of power to itself. That the
national government was to be one of limited powers was the essence of
the agreement by the states to form a union. The system of checks and
balances,12 8 is a most effective means, in conjunction with the doctrine of

122. 102 S. Ct. 2690 (1982).
123. Id. at 2701.
124. Id..
125. Id. at 2707 (Burger, C.J., concurring). The dissent argued, however, that the major-

ity in fact abandoned the functional approach by establishing an office-wide immunity
rather than an immunity attaching to a particular function of the presidency. Id. at 2710-
11(White, J., dissenting).

126. Id. at 2709 (Burger, C.J., concurring).
127. L. TRIBE, AMERiCAN CONSTITUTIONAL LAW 17 (1978).
128. Examples of checks and balances include the executive veto, judicial review, legisla-

tive ratification of appointments, legislative control of the Supreme Court's appellate juris-
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separation of powers,"" of reserving power to the several states, for it
retards and impedes any action by the national government. The result-
ing limitations on lawmaking by the national government protect the laws
of the several states from undue encroachment. This vertical separation
of powers concept is a safeguard of federalism.

In Cannon and Merrill Lynch, the dissenting justices " asserted that
the majority opinion violated the separation of powers doctrine. In evalu-
ating this position, it is important to distinguish among the various as-
pects of the separation of powers doctrine and to determine those separa-
tion of powers concepts that the dissent found compelling in the implied
right of action cases. There are three possibilities: First, the dissenting
justices, by their unilluminated reference to the separation of powers doc-
trine, may have been referring to the vertical separation concept that
safeguards federalism. Second, this reference may have relied on the hori-
zontal separation of powers concept that operates among the three
branches of federal government. Within this concept lies the third possi-
bility. The dissenting justices may have been advocating a resurrection of
the formalist view of this horizontal separation doctrine and may have
been concluding that the Court should not imply a right of action absent
compelling evidence of congressional intent to do so because such a deci-
sion would be 'legislation' on the part of the judiciary, a power clearly
vested in Congress by the Constitution. The validity of each of these
three possible separation of powers rationales will be examined in reverse
order.

For three reasons it is least likely that Justice Powell was in fact assert-
ing the formalist concept of separation of powers. Historically, that con-

diction, the executive pardon, and the impeachment power. In each case one branch of gov-
ernment is exclusively authorized to interfere directly with the classical function of another
branch.

129. James Madison urged the blending of separate powers and checked powers in the
Constitution by interpreting Montesquieu:

[In advocating separation of powers] he did not mean that these departments
ought to have no partial agency in, or no control over, the acts of each other. His
meaning, as his own words import, and still more conclusively as illustrated by the
example in his eye [i.e. the British Constitution], can amount to no more than
this, that where the whole power of one department is exercised by the same
hands which possess the whole power of the other department, the fundamental
principles of a free constitution are subverted.

THE FEDERALIST No. 47, at 302-03 (J. Madison) (Mentor ed. 1961) (original emphasis).
130. It appears that Justices Powell, Rehnquist, and O'Connor and Chief Justice Burger

are in agreement that the Court should not find an implied right of action absent compel-
ling evidence of congressional intent to create such a right of action. With the exception of
Justice O'Connor all these justices took part in Cannon. Justice Powell expressed these
views in a dissent in that case as did Justice Rehnquist and Chief Justice Burger, but in a
concurring opinion.
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cept was short lived with the Court. It is totally lacking in any historical
basis in the documents describing the intent of the framers. Finally, it is
inconsistent with current pronouncements of the Court in related deci-
sions, including some having the support of the four justices dissenting in
Merrill Lynch. Llewellyn dated the formal era from 1880 to 1910 and
characterized it as an era in which order within the law, not wisdom in
result, guided the discretion of the courts."3 ' As Madison explained, the
separation of powers ideas of Montesquieu were never intended to be ab-
solute: "he [Montesquieu] did not mean that these departments ought
to have no partial agency in, or no control over, the acts of each
other. 1 32 Consequently, the strict compartmentalization of the formalist
period seldom has been seen in modern Court opinions. In the Court's
opinion in Nixon v. Fitzgerald, written by Justice Powell and concurred
in by all of the other justices who dissented in Merrill Lynch, the Court
'legislated' a complete immunity for the official acts of the President.
The formalist view of separation of powers, were it in fact held by Justice
Powell and his colleagues, never would have permitted this result. The
Court instead would defer to the Congress to make such a policy decision.
Thus, it is highly unlikely that the separation of powers concerns ex-
pressed in the implied right of action cases are those of the formalist view
of that doctrine.

Similarly, the modern functional version of the horizontal separation
doctrine does not require the Court to refrain from recognizing an im-
plied right of action in the absence of compelling evidence that Congress
intended to create it. The recognition of an implied right of action in an
instance in which Congress has been totally silent on the issue would im-
pair in no way the ability of Congress to carry out its legislative functions.
Since rights of action implied from statutes are not constitutionally
based, Congress would be free to nullify any Court decision that recog-
nized a right of action in a situation in which Congress might choose oth-
erwise. 13 3 Neither would the Court's creation of an implied right of action
hinder the executive branch from its proper functions. This concern is
addressed by the third part of the Cort analysis.'" Only those private

131. Llewellyn, supra note 119, at 396. Grant Gilmore has described this same period as
"The Age of Faith." G. GIMoRE, THE AGES OF AMERICAN LAW 41-67 (1977).

132. THE FEDERALIST No. 47, supra note 129, at 302 (J. Madison) (original emphasis).
133. This rationale obviously does not apply in cases like Bivens, which imply private

rights directly from constitutional provisions, but then judicial action in that situation is
within the judicial power to determine finally the meaning of the Constitution and rights
preserved by it. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803) (quoting 3 W.
BLACKSTONE, COMMENTARIES *23). "[Ift is a general and indisputable rule, that where there
is a legal right, there is also a legal remedy by suit, or action at law, whenever that right is
invaded."

134. See supra text accompanying note 56.
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actions that would not impede the accomplishment of the purpose of the
legislation would be recognized under Cort. Thus, in Amtrak, "35 the Court
refused to recognize a private right of action and thus avoided the detri-
mental effect of impairing the ability of the administrative agency to
carry out the design of the statute. In Securities Investor Protection
Corp. v. Barbour,1 3 6 the Court also illustrated its ability to avoid a private
right of action when it would interefere with the administrative preroga-
tives of the executive agency. Under the Cort analysis, then, consistency
with legislative purpose and, invariably as a result, noninterference with
the administrative program were important considerations for the Court.
Any potential for interference with the ability of the executive branch to
fulfill its proper function could be forestalled by the Cort considerations
without resorting to use of the constitutional separation of powers
doctrine.

On its face, the minority's references to separation of powers"7 as the
ground for its divergence of view seems to invoke the principle of reserv-
ing lawmaking functions for Congress. If that were the principle of deci-
sion for the minority, the "most compelling evidence" test " s is a poorly
chosen vehicle for accomplishing that purpose. In the typical case involv-
ing the interpretation of a federal statute, the court must run the risk of
choosing a meaning inconsistent with the meaning intended by Congress.
If the court, despite its earnest endeavor to discover congressional intent
from the statute and its accompanying legislative materials, chooses the
'wrong' meaning it has made law, 'legislated,' invaded the province of
Congress, and so has violated the horizontal doctrine of separation of
powers. To guard against that occurrence, the courts have developed
rules and principles of statutory interpretation. In the implied rights
cases, the courts must run the risk of finding an implied right when Con-
gress did not actually intend to provide one, again an invasion of the law-
making province of Congress and thus a violation of the separation of
powers doctrine. In implied rights cases, therefore, the risk of judicial leg-
islation is identical to the risk posed by the typical case concerning statu-
tory interpretation. If the ordinary procedures of statutory interpretation
are inadequate to prevent separation of powers violations in implied right
cases, it logically follows that they are also inadequate to prevent separa-
tion of powers violations in other statutory interpretation cases. Con-

135. 414 U.S. 453 (1974); see supra text accompanying note 51.
136. 421 U.S. 412 (1975). The Court refused to recognize a private right of action due to

the need of the Securities Investor Protection Corporation to be free to exercise its adminis-
trative discretion.

137. Merrill Lynch, 102 S. Ct. at 1848 (1982) (Powell, J., dissenting); Cannon, 441 U.S.
at 717 (1979) (Rehnquist, J., concurring); 441 U.S. at 730-31, 740 (Powell, J., dissenting).

138. 441 U.S. 677, 749 (1979) (Powell, J., dissenting).
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versely, if ordinary evidence of congressional intent is constitutionally
sufficient in cases posing questions of statutory meaning, it is also consti-
tutionally sufficient in the implied rights cases. The fact that the Powell
minority has not mounted an attack on the Court's general method of
determining the meaning of statutes leads inexorably to the conclusion
that either the minority is simply wrong, in the sense of being internally
inconsistent, or that some concern other than the avoidance of judicial
legislation lies at the heart of the dissent's invocation of the separation of
powers doctrine.

Finally, then, attention must be turned to the vertical concept of sepa-
ration of powers as it protects the lawmaking powers of the states in our
federalist system of government. Again, the Cort analysis appears to
make the use of a constitutional doctrine unnecessary. The fourth factor
to be examined under the Cort analysis-whether the issue is one tradi-
tionally relegated to state law-is designed to protect the interests of the
states. But one difference between the Cort approach and the congres-
sional intent approach is that in the latter case it is Congress, not the
Court, that is deciding whether to displace state law with a federal right
of action. This is not to say that in its actual decision the result would
vary if the Court were to decide; probably the reverse is true. It is to say,
however, that a court decision on this matter lacks the legitimacy of a
congressional decision. Professor Wechsler has described in detail the sev-
eral means by which the states are given political power in our national
government as a safeguard to federalism.'3 9 He observed that "[flederal
intervention as against the states is thus primarily a matter for congres-
sional determination in our system as it stands."14 Of course, the obvi-
ous advantages of congressional decisions over court decisions in safe-
guarding the federalist nature of our government are that Congress is
politically responsible and that the states are actually represented in the
Senate.' 4

1 As a matter of federalism, then, it may be argued that the
imposition of a federal rule of law in an area "traditionally relegated" to
the states is a matter for Congress to decide. Similarly, the threshold
decision whether the area in question has in fact been 'traditionally rele-
gated' to the states is initially one for congressional determination.

The Court's decision in Rigsby would be suspect, under the above prin-
ciple, as an example of a Supreme Court violation of the vertical doctrine

139. Wechsler, The Political Safeguards of Federalism: The Role of the States in the
Composition and Selection of the National Government, 54 COLUM. L. REv. 543 (1954).

140. Id. at 559.
141. Wechsler also listed the power of the states to control congressional districting as

important influence conduits for the states. Of course, this power has been supplanted by
the "one man, one vote" principle. Baker v. Carr, 369 U.S. 186 (1962).
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of separation of powers.1 42 Rigsby is suspect, under this rationale, as an
unconstitutional action by the Court, not because the regulation of rail-
road cars not in actual interstate commerce is a matter for state control,
but because the decision of state versus federal control must be made by
Congress. To avoid unconstitutional action, then, the Court must have
grounded its finding of an implied right of action in constitutional con-
gressional action, namely the enactment into legislation approved by the
President of the decision to supplant state law. To the degree the Federal
Safety Appliance Act 14

3 embodied a congressional decision to replace
state law controlling civil actions by trainmen injured on rail cars oper-
ated in violation of the Act, the holding that plaintiff had a federal cause
of action is constitutionally correct. The Court, then, correctly empha-
sized that a federal right of action was "irresistible"144 due to the statute's
provision that assumption of the risk was not to apply to employees who
were injured by cars that were in use contrary to the Act.'4 In short, the
decision in Rigsby is justified by "irresistible"-and "most compel-
ling"-evidence of congressional intent to create a private right of action
in federal court. The minority views in Cannon and Merrill Lynch, there-
fore, are logical and valid to the extent they are instantiations of the ver-
tical separation of powers doctrine as a safeguard of federalism.

V. THE DOCTRINE OF LIMITED FEDERAL JURISDICTION

Implied right of action cases often have evoked analysis in terms of the
limits on federal judicial power or jurisdiction. 4 6 Legitimate as that anal-
ysis may be, it leads to the same concerns expressed in the vertical sepa-
ration of powers analysis described above. As Justice Douglas noted, "the
difference [between issues of implied rights of action and jurisdiction] is
only a matter of semantics.""' If the separation of powers analysis is ac-
curate, an analysis of jurisdictional limits in the implied rights cases
should reach the same results and reinforce the conclusions about the ne-
cessity for the congressional intent test.

That the federal courts are courts of limited jurisdiction is beyond dis-
pute. ' The limitations on the courts are of two sources: first, the fed-

142. See supra text accompanying notes 9-20.
143. See supra note 12.
144. Rigsby, 241 U.S. at 40.
145. Act of March 2, 1893, ch. 196, § 8.
146. E.g., Texas Indus., Inc. v. Radcliff Materials, 451 U.S. 630, 640-42 (1981); Cannon v.

University of Chicago, 441 U.S. 677, 745-46 (1979) (Powell, J., dissenting); Note, Implied
Causes of Action: A Product of Statutory Construction or the Federal Common Law
Power?, 51 U. COLO. L. Rlv. 355 (1980).

147. 414 U.S. 453, 467 (1974) (Douglas, J., dissenting); see supra note 5.
148. See C. WRIGHT, LAw OF FEDERAL COURTS 15 (1970).
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eral government as a whole is limited vis-a-vis the states in its power to
make law; " 9 second, the federal judiciary is limited by the Constitution to
adjudicating only certain types of controversies." Of course, even within
this constitutional jurisdiction, the lower federal courts, as creations of
Congress, may hear only those cases entrusted to them by a statutory
jurisdictional grant. 1 None of these traditional platitudes about the lim-
ited nature of the federal judicial power, however, directly addresses the
question posed by the use of the congressional intent test in the implied
right of action cases. Concerning the limits of judicial power, those cases
raise the issue of whether the federal judiciary, acting on a case within a
jurisdictional grant, may act as a common-law court in fashioning a rule
of decision for that particular case. The implications of this question are
decisive of the implied rights cases. If the federal courts have common-
law powers to recognize causes of action to vindicate interests damaged
by violations of federal statutes, the Court's reliance on the congressional
intent test is entirely unnecessary. If no lawmaking power inheres in the
federal judiciary in the implied rights cases, then the Court should find
an implied right of action only if it has been created by Congress.

As a starting point in focussing on the limits of federal judicial power,
it is instructive to review the Supreme Court's explanations of why the
federal courts are restricted. In United States v. Hudson & Goodwin,1 5 '
the Court explained that "[t]he powers of the general government are
made up of concessions from the several states-whatever is not expressly
given to the former, the latter expressly reserve."" As a result of the
limited nature of the federal government, the Court concluded, it would
not be proper for a federal court to "assume to itself a jurisdiction, . . . in
its nature very indefinite, applicable to a great variety of subjects, varying
in every state of the Union."1 54 In Hudson & Goodwin, the court was con-
fronted with an attempt to prosecute a newspaper editor for the common-
law crime of seditious libel in the absence of a statutory pronouncement
that defendant's acts constituted a crime. " The Court held that the fed-
eral courts could not exercise common-law jurisdiction in criminal cases
and noted that the federal courts are tribunals of limited jurisdiction
which possess the power to act only if that power is conferred by Con-

149. U.S. CONST. amend. X; see L. TRiBE, supra note 127, at 114.
150. U.S. CONST. art. III, § 2.
151. U.S. CONST. art. III, § 1. For a complete discussion of the limits of congressional

power over federal jurisdiction see Hart, The Power of Congress to Limit the Jurisdiction of
Federal Courts: An Exercise in Dialectic, 66 HARV. L. REv. 1362 (1953).

152. 11 U.S. (7 Cranch) 31 (1812).
153. Id. at 32.
154. Id.
155. The Alien and Sedition Act of 1798 had been allowed to lapse in 1801, before the

actions of which the government complained.

1983]



MERCER LAW REVIEW

gress. The decision in Hudson & Goodwin had the effect of remanding to
Congress the question of whether there should be a federal crime of sedi-
tious libel. It also had the effect of limiting defendant's exposure to
crimes defined by the lawmaking power of the states. The Court's deci-
sion in Hudson & Goodwin is typically cited, however, for the broad pro-
position that, unlike common-law tribunals, federal courts lack the power
to develop rules of decision."

Professor Hill, on the other hand, has argued persuasively that there is
no qualitative difference between federal and state courts in the judicial
power they possess, at least within the confines of several spheres of fed-
eral court competence.1 5 7 That is to say, that within certain areas-in
controversies to which a state is a party, in controversies of maritime law,
in controversies involving the proprietary interests of the federal govern-
ment, and in controversies involving questions of international
law"-the federal courts may draw upon a received body of customary
law to decide the case and, in doing so, add to and develop that body of
customary law. The several enumerated spheres are said to constitute
"contexts in which, for widely varying reasons, the usual federalism con-
cerns are not relevant."15' Most Scholars treat these special federal spher-
es of judicial common-law power as constitutional exceptions to a general
principle that the federal courts are lacking in power to act as common-
law courts absent authorization by Congress. To the degree that the fed-
eral judicial spheres of competence are defined by the text of the Consti-
tution, there is general agreement that the courts have constitutional
power to use and make common law.'"1 Disputes, however, have arisen
over which areas in the jurisdictional grants of article III, section 2 161

156. E.g., City of Milwaukee v. Illinois, 451 U.S. 304, 312 (1981); L. TamIB, supra note
127, at 115.

157. Hill, The Law-Making Power of the Federal Courts: Constitutional Preemption,
67 COLUM. L. REV. 1024 (1967).

158. Id.
159. L. TRmE, supra note 127, at 116.
160. For example, it is beyond dispute that "the law, admiralty and maritime as it has

existed for ages, is applied by our Courts to the cases as they arise." American Ins. Co. v.
Canter, 26 U.S. (1 Pet.) 511, 545 (1828).

161. The judicial Power shall extend to all Cases, in Law and Equity, arising under
this Constitution, the Laws of the United States, and Treaties made, or which
shall be made, under their Authority;-to all Cases affecting Ambassadors, other
public Ministers and Consuls;-to all Cases of admiralty and maritime Jurisdic-
tion;-to Controversies to which the United States shall be Party;-to Controver-
sies between two or more States;-between a State and Citizens of another
State;-between Citizens of different States;-between Citizens of the same State
claiming Lands under Grants of different States, and between a State, or the Citi-
zens thereof, and foreign States, Citizens or Subjects.

U.S. CONST., art. III, § 2. cl. 1.
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confer upon the Court the legislative power to formulate rules of decision,
as well as the authority to hear cases. The Court held in Erie Railroad v.
Tompkins 6 2 that in cases coming under the head of diversity jurisdiction,
state law is to be applied. On the other hand, cases of boundary disputes
between states are subject to decision by the federal courts under a fed-
eral common law authorized by the constitutional jurisdictional grant.1 as

Similarly, the federal courts properly make common law in cases involv-
ing essentially international law issues.1 64 In none of the spheres of recog-
nized federal judicial lawmaking competence are the federalism concerns
of Erie present."' It is this reasoning in support of the courts' power to
develop common law in these special areas of competence that is signifi-
cant in its force or lack of force. The 'grounding' in the Constitution of
the court's authority to formulate rules of decision is merely question
begging because article III, section 2 does not purport to tell the court
how to decide cases; it only specifies what kinds of cases the Court shall
have jurisdiction to deal with at all. In the field of implied rights of ac-
tion, therefore, it is necessary to look beneath constitutional text, beneath
traditional statements about the judicial power, to the potential each case
poses for an encroachment on the residual lawmaking power of the states
or on the lawmaking power vested in Congress.

The congressional intent test is a procedure for addressing both of the
above concerns. By limiting its inquiry to the issue of whether Congress
intended the creation of a private right of action, the Court eliminates the
possibility that its decision of the case will violate the desires of Congress.
Similarly, the congressional intent test relieves the Court of making any
decision about whether state law, as opposed to federal law, should be left
as the exclusive vehicle for the redress of rights. In cases finding a con-
gressional intent to establish a private cause of action, the congressional
choice to substitute federal law for state law is also implicitly found. In
cases finding no congressional intent to create a private right of action the
courts also have determined that Congress did not choose to supplant
state law. The remaining possibilities-that there may be situations in
which the "usual federalism concerns" are not present and situations in
which Congress expressed and implied no choice at all about the private
right of action-are simply ignored by the congressional intent approach.
A Rigsby-Borak analysis would admit of those possibilities and force the
Court to decide two issues: first, whether a private right of action would

162. 304 U.S. 64 (1938).
163. See, e.g., Vermont v. New York, 417 U.S. 270, 277 (1974).
164. See, e.g., Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 421-27 (1964).
165. It may well be that the logic of Hill's argument admits of additional areas within

which federal courts are competent to fashion federal common law. See Note, The Federal
Common Law, 82 HARV. L. REv. 1512, 1517 (1969).
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be inconsistent with congressional intent; and second, whether the recog-
nition of a federal right would impinge on the lawmaking power of the
states. Obviously, these were the functions of the second and fourth parts
of the Cort analysis.1 The remaining two parts of the Cort litany ad-
dressed the policy question of whether a private right of action was desir-
able. If the statute recognized a special class to be benefited by the legis-
lation, it would be likely that the recognition of a private cause of action
would increase the benefits accruing to that class. The purpose of the leg-
islation and the legislative scheme were also significant, because it re-
vealed the degree to which Congress had balanced the rights of the bene-
fited class against the rights of others. In a hypothetical case in which no
congressional intent pro or con could be discerned, in which no state
power federalism concerns are present, in which an 'especial' class is es-
tablished, and in which the establishment of a private right of action
would further and not detract from the purpose of the statute, the con-
gressional intent test denies a right of action.

The only defensible justification for that result is that the Court is not
the appropriate decisionmaker. No differences in the decision itself are
postulated. The only distinction between the hypothetical case without
discernible congressional intent and the hypothetical case with discern-
ible congressional intent is that Congress, rather than the Court, is mak-
ing the decision. The analysis concludes, then, with a basic concern for
placing responsibility on Congress for lawmaking in the creation of fed-
eral rights. As in the vertical federalism analysis above, the constitutional
doctrine of limited federal judicial power serves in implied rights cases
only to protect the lawmaking prerogatives of the states.1" The conclu-
sions of the separation of powers analysis and the limited federal jurisdic-
tion analysis are identical: only federalism interests are served by the
Court's adoption of the congressional intent test, in either the majority or
minority degrees of rigor.

VI. A BROADER VIEW

Assuming the Court is justifiably concerned for the preservation of the
states' role in lawmaking, must it eschew judicial decisionmaking in sup-
posed deference to an implied prior legislative determination of the ques-
tion whether to displace state law in order to protect the states' preroga-
tives? An attractive source of information on this question is the
considerable body of jurisprudence in cases directly posing the question
whether a federal statute preempts otherwise applicable state law. Pre-

166. See supra text accompanying notes 56-58.
167. See supra text accompanying notes 139-42.
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emption cases dating from Gibbons v. Ogden,"" in 1824, often have re-
quired the Court to interpret the effect of constitutional and statutory
silence, the latter being an almost universal characteristic of implied
rights cases. The typical source of the preemption cases is the negative
implication vis-a-vis the states' power that arises from the Constitution's
grant of power to Congress to "regulate Commerce. . .among the several
States,""' along with the supremacy clause.7  Although Congress has
final authority within its constitutional areas of federal concern to define
the distribution of state and federal power to regulate, when Congress has
not acted the courts must determine the validity of state action in light of
the negative implication of what Congress might have done. The courts in
these cases must determine the balance of state and federal lawmaking
power. In Rice v. Santa Fe Elevator Corp., 7 1 for example, the Court had
to decide whether state statutes regulating grain elevators, although not
in conflict with the applicable federal regulation, nonetheless were pre-
empted by the United States Warehouse Act. M The field was one tradi-
tionally regulated by the states.178 In deciding that Congress had chosen
to exercise a jurisdictional veto of state laws, the Court began with "the
assumption that the historic police powers of the States [are not pre-
empted] unless that was the clear and manifest purpose of Congress.1'74

The Court then explained that a congressional purpose to preempt could
be found "clear and manifest" from a federal regulatory scheme "so per-
vasive as to make reasonable the inference that Congress left no room for
the States to supplement it";17 5 from federal regulation in a field so domi-
nated by a federal interest that it is "assumed to preclude enforcement of
state laws";17 1 from the "object sought to be obtained by the federal
law";'7 or from a state law that produced a "result inconsistent with the
• ..federal statute.' 7 8 Even though the state statutes in question could
have been viewed merely as supplementing the federal regulations, the
Court found in legislative history an intent to supplant even compatible
state law.'17 The preemption analysis is not limited, however, to legisla-

168. 22 U.S. (9 Wheat.) 1 (1824).
169. U.S. CONST. art. I, § 8, cl. 3.
170. U.S. CONST. art. VI, cl. 2. Preemption issues may, however, arise in areas other than

regulation of interstate commerce. See L. Txmi, supra note 129, at 390-91.
171. 331 U.S. 218 (1947).
172. 7 U.S.C. §§ 241-273 (1976).
173. 331 U.S. at 230.
174. Id.
175. Id. (citing Pennsylvania R.R. v. Public Serv. Comm'n, 250 U.S. 566 (1919)).
176. Id. (citing Hines v. Davidowitz, 312 U.S. 52 (1941)).
177. Id. (citing Southern Ry. v. Railroad Comm'n, 236 U.S. 439 (1915)).
178. Id. (citing Hill v. Florida, 325 U.S. 538 (1945)).
179. Id. at 231-36.
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tive history and statutory interpretation. The Supreme Court's analysis
sometimes involves the Court in making value judgments without a prior
determination by Congress, for example in cases drawing on the first and
second sources above of a "clear and manifest" congressional purpose.
Yet, the underlying attitude of the Court has been consistent in favoring
a legislative decision on the preemption issue, finding that preemption is
"compelled whether Congress' command is explicitly stated in the stat-
ute's language or implicitly contained in its structure and purpose."' 0

The inferences to be drawn from comparison of the implied rights cases
to the preemption cases support the approach of the congressional intent
test. As with the preemption analysis, the implied rights inquiry could be
informed by determining whether the federal statute is in a field tradi-
tionally controlled by state law.' If the determination is positive, then
the Court is more hesitant to find preemption and by analogy should be
more hesitant to find an implied private right. A "clear and manifest"
preemption purpose may be present nonetheless, for example, if it is in-
herent in the comprehensive nature of the statute."2 A comprehensive
statute by analogy, however, while it may signal preemption of state law
remedies, does not support the implication of a private federal right. This
was the position taken by the Court in Middlesex County Sewerage Au-
thority v. National Sea Clammers Association."3 The comprehensive na-
ture of the Federal Water Pollution Control Act'" was a decisive factor in
the Court's decision that there was no private federal cause of action for
civil damages caused by defendants' discharge of pollutants in violation
of the statute. 8 5 Similarly, in the parlance of the limited federal jurisdic-
tion analysis,'8 6 the comprehensiveness of the Federal Water Pollution
Control Act is enough to preempt a cause of action arising under previ-
ously existing federal common law. The Court so held in City of Milwau-
kee v. Illinois.8 7 In that case, the Court compared and explicitly distin-
guished the 'preemption' of federal common law from the preemption of
state law. The Court determined that instead of a basic presumption that
state powers are to be preserved, the inquiry in preemption of federal
common law begins with the presumption "that it is for Congress, not
federal courts, to articulate the appropriate standards to be applied as a

180. Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977).
181. This was the fourth Cort v. Ash test. A finding that the area is traditionally state

controlled inveighs against an implied federal right of action. See Wheeldin v. Wheeler, 373
U.S. 647 (1963), discussed, supra, in text accompanying notes 25-30.

182. L. TRIBE, supra note 127, at 385.
183. 453 U.S. 1 (1981).
184. 33 U.S.C. §§ 1251-1376 (1976 & Supp. III 1979).
185. 453 U.S. at 21; see 453 U.S. at 19.
186. See supra text accompanying notes 146-67.
187. 451 U.S. 304 (1981).
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matter of federal law."' " Justice Rehnquist grounded this assertion in
the separation of powers doctrine: "[s]ince the States are represented in
Congress but not in the federal courts, the very concerns about displacing
state law which counsel against finding preemption of state law in the
absence of clear intent actually suggest a willingness to find congressional
displacement of federal common law." 1 9 The result of the analogy to pre-
emption jurisprudence reinforces the reasoning of the Court in the im-
plied rights cases. A private federal right should be implied only if there
is evidence that Congress intended a private cause of action to exist.

VII. CONCLUSION

The congressional intent test now employed in implied rights cases is
the result of the Court's view of the appropriate allocation of lawmaking
power among the Court, Congress, and the states. Despite foreseeable
difficulties in the application of the approach, it must be concluded that
the congressional intent test is unlikely to be abandoned or significantly
modified. The more rigorous version of the test, which demands the
"most convincing evidence," is unfounded in constitutional doctrine or
logic and is unlikely to win approval by the Court.

188. Id. at 317.
189. Id. at 317 n.9 (emphasis in original).
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