
Products Liability Law-A Brief
Reflection on Legal Analysis
and an Aspect of the Concept

of Defect

by William L. Crowe, Sr.*

Should the duty of strict liability in products liability law be applicable
for the design defect and the warning defect in the same manner as it is
for the mechanical defect? If it should be, then the defenses of 'state of
the art' and nonculpable lack of knowledge about the necessity of an ade-
quate warning should not be efficacious in design and warning defect
cases. This writer suggests an affirmative answer. Alternatively, this
writer suggests a restatement of the applicable rule of law.

I. AN IMPORTANT FUNCTION OF ANALYSIS

The compelling, consuming, and rewarding process of analysis, legal or
otherwise, is, more often than not, viewed as a problem solving process. In
addition, analysis also serves the important function of recognizing and
delineating problems. An unrecognized or undefined problem cannot be
solved by even the most brilliant analysis. Admittedly, one often hears it
said that the first step in problem solving is a recognition of the problem.
Also, admittedly, this basic truth is too often ignored, and when this oc-
curs, students of the law find themselves in a morass of legal thinking
from which it is difficult to extricate themselves. This writer suggests
that such a morass certainly exists in products liability law.

II. PRODUCTS LIABILITY LAW IN GENERAL

At present, the area of products liability law is overwhelmed with a
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multitude of complex legal issues. In a sense, the past has been relatively
short, and the present is expansive almost beyond imagination. The fu-
ture is already here. There has not been time for the processes of reflec-
tion, digestion, and refinement that there has been in less explosive areas
of the law.I

Two basic considerations present tension in products liability law. On
the one hand, it is desirable that users of products and services, as well as
those who may be affected by such use, be able to enjoy and tolerate that
use in a reasonably safe environment. It is desirable to avoid harm, and if
harm does occur, it is desirable to make the victim whole again insofar as
is reasonably practicable. On the other hand, an economic environment
that encourages productivity and creativity is also generally desirable.
When the prevailing legal system imposes any sort of liability upon a pro-
ducer of goods for harms to which those goods have contributed, ulti-
mately there must be a chilling effect upon productivity and creativity.
Absent any such liability, ultimately there must be a chilling effect upon,
the maintenance of reasonably safe environments. It should be a function
of products liability law to achieve an acceptable balance between these
two tension producing considerations. o

III. THE CONCEPT OF DEFECT IN PARTICULAR

In its present stage of evolution, products liability law is concerned
only with a product that, in some manner, is deemed 'defective,' and its
defectiveness has 'proximately caused'" some harm to bodily integrity,
mental well being, property, economic interests, relational interests, or
any combination of these interests.4

In the absence of some kind of defect, products liability law remains
aloof and stands unconcerned; it does not seem to get involved. It, there-
fore, seems acceptable and logical to consider the concept of defect as the
cornerstone for the scrutiny of products liability law. Accordingly, if there
is no understanding of the concept of defect, the development of any phi-
losophies, doctrines, or rules pertaining to defect and any analysis based
upon the premise of the existence of a defect are valueless.

IV. CAVEAT

While studying and teaching products liability law for more than the
past decade, this writer increasingly has been overwhelmed by the many

1. See W. Poss, HANDBOOK OF THE LAw OF ToRTs § 98, at 657 n.51 (4th ed. 1971).
2. See W. nrnmBLE & P. LzsiXn, PRODUCTS LiAmiLrr § 53, at 68 (1979).
3. Id. § 251, at 273.
4. Id. § 1, at 1.
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and complex issues of this area of the law. It is extremely difficult, per-
haps impossible, to isolate a singular issue area for discussion or scrutiny
because the numerous issue areas of products liability law are seemingly
inextricably interwoven.' Insofar as may be feasible, however, the pur-
pose of this writing is to consider a relatively narrow aspect of the con-
cept of defect in products liability law.

V. HYPOTHETICALS

A. Hypothetical Number One

For the past several years, Fred Palsgraff and David Rylands had spent
a great deal of time in one another's company. Initially, they had shared a
semiprivate hospital room and, at present, they share a semiprivate room
in a convalescent establishment.

Fred and David are quadriplegics. According to all medical prognoses,
this will be their condition for the remainder of their lives. Spending a
great deal of time together has not been a novel experience for Fred and
David; their quadriplegic state is, however, a new experience for each of
them.

Fred and David were injured in a bizarre accident that occurred during
a cross-country motorcycle competition. Toward the end of the competi-
tion, they shared the lead, far ahead of the pack. As they zoomed over
the last hill, their motorcycles exploded simultaneously in midair. Each
had been riding a newly purchased 'Red Baron,' manufactured by Kins-
man Company, Inc. Kinsman had advertised the. 'Red Baron' as the most
rugged and powerful motorcycle ever produced.

Both men had been motorcycle enthusiasts since youth. They had
grown up in the same neighborhood and had attended school together
from kindergarten through graduation from college. After college, they
were employed by the same national accounting firm in which they had
become middle level executives. Remarkably, Fred and David had mar-
ried twin sisters, and their families, each with three children, remained
close to one another through the years.

The cause of the simultaneous explosions that had brought about the
devastating injuries remained somewhat of a mystery, although various
plausible theories had been posited. Nevertheless, in the trial court, both
quadriplegics had been successful plaintiffs in their respective products
liability actions brought against Kinsman. Each had received a substan-

5. It is difficult, for example, to consider the numerous defenses to a products liability
action without considering the numerous theories of recovery because the former may be
completely dependent upon the latter.
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tial jury verdict.
Fred had been represented by a very competent local lawyer, Leon

Prosser. Leon's theory of the case was that the gas tank had been assem-
bled improperly into the chassis of the motorcycle. The explosion had
destroyed most of the physical evidence, and Leon, of necessity, had re-
lied heavily upon the doctrine of res ipsa loquitur. In view of the substan-
tial jury verdict, Leon's utilization of res ipsa loquitur seemed well
advised.

In his separate trial, David had received a favorable jury verdict almost
identical in amount to that which Fred had obtained. David's lawyer,
William Green, was of national stature, and had more experience and ex-
pertise than Leon in the use of expert witnesses. In a products liability
action of this nature, William was probably the more competent advocate.
William's theory of the case was that the 'Red Baron' had been improp-
erly designed. In establishing his position, William used expert witnesses,
existing models of the 'Red Baron,' and existing models of competing
motorcycles of other manufacturers. It was all very technical, but in view
of the jury verdict, William also seemed well advised in exploiting his
theory of the case.

Although the trials were separate, the decisions on the appeals taken by
Kinsman were scheduled to be handed down by the state supreme court
on the same day. Fred and David anxiously awaited news of these deci-
sions in their semiprivate room at the convalescent home. Each had ex-
hausted his savings as well as the fringe benefits provided by his employ-
ment. The medical related expenses had been devastating, and there were
more to come. In addition, their respective families were in need of sup-
port, and mortgage obligations were pressing. Social Security benefits
were woefully inadequate to provide for all these needs.

The first visitor to arrive was Fred's counselor, Leon, and he had good
news. The state supreme court had upheld Fred's judgment from the trial
court. Fred was greatly relieved. Life had played a dirty trick on him, but
at least he could now provide for himself without being a financial burden
to anyone. Furthermore, he could provide adequately for his family.

As the hours passed, William did not appear with any good news for his
client, David. David became somewhat apprehensive. He reviewed the
entire matter, however, and assured himself that there was no logical way
that his status could be any different from Fred's. If anything, he might
even be better off; after all, he had retained the higher-powered lawyer.

As the evening shadows lengthened, William finally made his appear-
ance. From his restricted position, David sensed from William's ashen
countenance that all was not well. With a heavy heart, William informed
David that the state supreme court had reversed the judgment of the trial
court. David's initial reaction of shock turned to anger and then to utter
frustration. He inquired how his case could possibly be different from
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Fred's case. Before he left, William gave David a lengthy and detailed
explanation.6 In his emotional state, David did not comprehend the ex-
planation. He could remember only the devastating phrase 'state of the
art.'

B. Hypothetical Number Two

On the same day that the state supreme court handed down its decision
in the Palsgraff and Ryland cases,7 it also handed down decisions in two
other products liability cases. Awaiting these two decisions with some
anxiety were two emerging young capitalists, George Furness and Joe
Fletcher. The relationship between George and Joe was similar to that of
Fred and David in that they were lifelong friends. They had graduated
from the state university, each majoring in mechanical engineering.

Both had spurned the corporate ladder to success and had set out to
establish their own enterprises. After a long and difficult struggle, each
had succeeded in establishing a profitable plant for the manufacture of
widgets. Despite competition between the two young capitalists, their
friendship remained strong. Each had captured approximately one-half
of the local market.

George and Joe's existence had become more leisurely and pleasant;
afternoons occasionally could be spent indulging in golf and gin rummy at
the country club, where the two awaited news of the state supreme court
decisions in their respective suits. Several years past, a widget manufac-
tured by George's plant had contributed to a permanently disabling in-
jury to a purchaser. Within several days of this accident, a widget manu-
factured by Joe's plant had contributed to the death of a purchaser and
two bystanders.

Both George and Joe were scrupulously honest, conscientious, cautious,
and conservative men, and they carried these traits over into their widget
enterprises. Each employed only the most qualified people. Each pro-
vided excellent training, wages, and benefits, and did all within reason to
provide close supervision of their respective manufacturing processes. De-
spite these esteemable qualities, each manufacturer had been made a de-
fendant in a products liability action for recovery for the injuries to which
their widgets had contributed. Both defendants had been successful at
the trial court level. Their respective lawyers apparently convinced the
respective juries that neither defendant could be deemed negligent or, at

6. The appellate court found that the trial court did not properly instruct the jury con-
cerning the 'state of the art' defense. For a discussion of the 'state of the art' defense, see
infra notes 17-19 and accompanying text.

7. Reference is intended only to Fred Palsgraff and David Rylands in hypothetical num-
ber one in this article.
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least, that the plaintiffs had failed to establish negligence by a preponder-
ance of the evidence. At any rate, the theory of each defense had been
that there was no negligence, and that, indeed, each defendant had exer-
cised the utmost care.

In the suit against George, the plaintiff's theory of the case had been
that the widget in question was improperly manufactured because it did
not measure up to the manufacturer's own standards. In the suit against
Joe, the theory of the plaintiff's case had been that the widget in ques-
tion, as well as all widgets manufactured by Joe, were improperly
designed.

On the day that the state supreme court ruled on the Furness and
Fletcher cases,' Joe's lawyer, Leon Prosser, made his second happy visit
of the day. Leon found Joe at the country club and interrupted his gin
rummy game with George to impart the news that the state supreme
court had upheld the judgment of the lower court, finding no liability on
Joe's widget enterprise. Of course, Joe was relieved; his hard earned en-
terprise was secure. George was happy for his friend's good news and fully
expected to receive good news himself shortly. George considered that,
after all, Joe's widget had been involved in three deaths; whereas, his wid-
get had been involved in only one personal injury, although it was of a
very serious nature. Furthermore, while Leon was a good lawyer, George
has been represented by William Green, a lawyer of national stature.

William finally made his appearance at the country club; it was his sec-
ond unhappy visit of the day. One can imagine George's consternation
and disbelief when William imparted the bad news that the state su-
preme court had reversed his decision and that he was exposed to liability
which could be far in excess of the fifty thousand dollar liability policy
limits, which had once seemed more than adequate coverage for a widget
enterprise.

William explained to George that the state supreme court had adopted
a rule of strict liability for a defective product that was unreasonably
dangerous. George understood why the state supreme court had adopted
strict liability, but he failed to comprehend William's explanation of why
strict liability applied to him and not to Joe. William gave his second
detailed explanation of the day, but George could remember only the
phrase 'state of the art.' His small enterprise was in jeopardy; he did not
feel up to any more gin rummy.

8. Reference is intended only to George Furness and Joe Fletcher in hypothetical num-
ber two in this article.
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VI. DEFINING THE PROBLEM

In hypothetical number one, two almost identically situated plaintiffs
suffered almost identical injuries in kind and degree. The injuries were
proximately caused by identical models of the same type product manu-
factured by the same defendant. Both models of the product were found
to be defective in law and in fact. Is there any justification that the sys-
tem of applicable law allows recovery to one plaintiff and not to the
other? One should remember that this writer emphasized the word "iden-
tical" in describing plaintiffs' injuries and products, but not in describing
the related defects. It must be taken that the respective juries did find
that one product was defective because it failed to measure up to the
manufacturer's own standards, and that the other product was found de-
fective despite the fact that it measured up to the manufacturer's stan-
dards. If there is a justification for a different treatment of the hypotheti-
cal plaintiffs, it seemingly must be based upon the difference in the types
of defect involved.

In hypothetical number two, an analogous comparison can be made be-
tween two morally blameless manufacturers. One is held liable, and one is
not. Again, if there is a justification for this different treatment, it would
seem that it can be validly based only upon the difference in the types of
defect involved.

A. Classification of Defects

There* are several schemes of categorizing defects.' This writer suggests
that no scheme of classification has intrinsic value. Any such scheme has
value only as it serves as the basis for a useful analysis based upon that
scheme. This writer suggests a scheme of classification that is neither
original, peculiarly valid, nor by any means sophisticated. It does, how-
ever, have value because it serves as the basis for the treatment of defect
that ensues in this writing.

Generally, a mechanical defect concerns a product that fails to meet
the manufacturer's self-imposed standards. An obvious example of this
type of defect is the automobile with an ineffective steering mechanism.
Automobile manufacturers do intend that their products should be capa-
ble of being steered. A product deemed defective because it is improperly
constituted also falls into this general category. An obvious example of an
improperly constituted product is the polio vaccine that contains live po-
lio virus. Producers of polio vaccine intend that their product prevent
disease, not transmit it. For the purpose of brevity in this writing, the

9. See, e.g., Walkowiak, Products Liability Litigation and the Concept of Defective
Goods: "Reasonableness" Revisited?, 44 J. AIR L. & CoM. 705, 713-19 (1979).
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writer will refer to this category of defect as mechanical defect.
Generally, a design defect concerns a product that complies with the

manufacturer's self-imposed standards. Despite this compliance, however,
the product is deemed unacceptable for some other reason. An obvious
example of this type of defect, at least in some jurisdictions, is the auto-
mobile that is patently unsafe for an occupant upon 'second impact."'

Under the umbrella of design defect, the writer also would include the
properly constituted drug that was one-hundred percent effective in cur-
ing the common cold but also caused serious side effects, which lead to
death in fifty percent of its applications. In both instances, the product
may be in full compliance with the manufacturer's self-imposed standards
but, nevertheless, is deemed otherwise unacceptable. For the purpose of
brevity in this writing, such unacceptability will be referred to as design
defect.

A third category of defect, analogous to design defect, is the warning
defect. This type defect concerns a product that intrinsically complies
with the manufacturer's self-imposed standards and also is deemed ac-
ceptable, but only if it is accompanied by adequate directions and warn-
ings pertaining to its use. An obvious example of the warning defect is the
rabies vaccine unaccompanied by an adequate warning with regard to its
possible serious side effects. The vaccine intrinsically complies with the
manufacturer's standards, and it is inherently acceptable. It is deemed
defective because of its lack of extraneous matter-adequate directions
and warnings. Of course, if the directions and warnings were considered
an integral part of the product, it arguably could be maintained that the
product itself fails to meet the manufacturer's standards.

B. Some Caveats About the Concept of Defect

Dangerousness. Not every imperfection in a product will be actionable.
Generally, a nondangerous defect" is not deemed actionable. Thus, the
automobile that fails to meet the manufacturer's standards concerning
the quality of the paint job certainly constitutes a mechanically defective
product. Rarely, however, could such a mechanical defect be deemed
dangerous. A drug product containing some impurity not intended by the
producer is likewise deemed improperly constituted and, therefore, defec-
tive. If the impurity does not impede the drug's effectiveness and does
not produce any deleterious side effects, the defect hardly could be
deemed dangerous.

Concerning design defects, the automobile which is not deemed aes-

10. See W. PROSSEa, supra note 1, § 96, at 646.
11. RESTATEMENT (SEcoND) OF TORTS § 402A (1965) [hereinafter cited as RESTATEMENT

(SE cOND)].
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thetically appealing may, for that reason, be deemed defective in design,
but such a defect is not necessarily deemed dangerous. The drug that is
one-hundred percent effective in curing a disease but that produces an
unintended minor and brief discomfort, also could hardly be considered
dangerously defective. Likewise, the product that is intrinsically accept-
able but goes unaccompanied by adequate directions and warnings would
hardly be deemed dangerously defective if the failure to warn related only
to some minor and temporary discomfort.

Proximate Cause. Even if a given defect is deemed dangerous, it is not
actionable unless it is a 'proximate cause"' of the injury complained. This
writer uses the term 'proximate cause' with some reluctance. It can be
more accurately stated that the duty of a manufacturer not to produce a
product that is unreasonably dangerously defective does not encompass
the risk of a harm occurring which would have occurred even if the prod-
uct had not been defective. Thus, the automobile considered to be unrea-
sonably dangerously defective because it had an ineffective steering
mechanism has no 'proximate cause' relationship to a harm ensuing from
an automobile accident when, on the occasion of the accident, the steer-
ing mechanism did, indeed, operate effectively. Stated more accurately, it
can be said that the duty not to manufacture an automobile with a defec-
tive steering mechanism does not encompass the risk of a harm occurring
on an occasion when the steering mechanism did function properly.18

Unreasonableness. What is deemed unreasonably dangerous is and has
been the subject of voluminous writings."4 The use of the concept of 'un-
reasonableness' in the context of strict liability has led to confusion with
negligence law. California attempts to solve this problem by ignoring it;
the word 'unreasonable' was simply read out of the Restatement Second
of Torts section 402A."5 It is not every defect in a product that leads to a
manufacturer's liability; there must be some criterion of unacceptability
of a product in order to impose liability for a proximately caused harm.
'Unreasonably dangerous' may not be the ideal criterion, but at least it
addresses the problem.

Dimension of Time. Finally, as a prerequisite to the manufacturer's lia-

12. See W. PROSSER, supra note 1, ]1 41, at 236.
13. This writer considers the duty-risk approach superior in intellectual honesty to the

proximate cause approach. The duty-risk approach is the gift of the late torts scholar, Leon
Green. See Crowe, The Anatomy of a Tort-Greenian, As Interpreted by Crowe Who Has
Been Influenced by Malone-A Primer, 22 Loy. L. Rev. 903, 910-11 (1976) [hereinafter
cited as Crowe, The Anatomy of a Tort].

14. See, e.g., RESTATIEMENT (SEcOND), supra note 11, § 402A comment i; Keeton, Prod-
ucts Liability-Some Observations About Allocations of Risks, 64 MICH. L. REV. 1329, 1335
(1966); Wade, On the Nature of Strict Tort Liability for Products, 44 Miss. L.J. 825, 830
(1973).

15. Cronin v. J.B.E. Olson Corp., 8 Cal. 3d 121, 501 P.2d 1153, 104 Cal. Rptr. 433 (1972).
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bility, the defect or unacceptable aspect of a product must be in existence
at the time the product parts from the manufacturer."6 In the hypotheti-
cals set forth in this writing, it is assumed that all defects existed in the
products when they left the manufacturer, that the defects were unrea-
sonably dangerous, and that the defects were the 'proximate cause' of the
involved harms.

C. The Present State of the Law of 'State of the Art'

In the two hypotheticals, one plaintiff fails, or may fail, to recover be-
cause the manufacturer complied with the 'state of the art.' One of the
defendants escapes liability because he complied with the 'state of the
art.' Otherwise, the situation of both plaintiffs and both defendants is
almost as identical as a law professor can hypothesize.

The 'state of the art' defense is a subject on which a treatise could be
written. It generally means, however, that a manufacturer has complied
with the standards of what was economically and technologically feasible
at the time of manufacture.17 It should not be confused with custom in a
particular industry. Custom in a particular industry can fall well short of
economic and technological feasibility; 8 it can even fall short of what is
considered ordinary care. Nor should 'state of the art' be confused with
negligence. At any given time, the manufacturer's compliance with the
'state of the art' could still be deemed negligence simply because the
'state of the art' is not advanced enough to make a given product accepta-
bly safe. For example, the drug that is one hundred precent effective in
curing the common cold, but still has serious side effects of death fifty
percent of the time may be the best drug of its kind according to the
'state of the art.' To put such a product into the stream of commerce,
however, unquestionably would constitute negligence.

Nevertheless, the 'state of the art' defense does put matters a lot closer
to negligence than strict liability since a failure to comply with some more
or less objective behavioral standard is present. At the very least, it can
be said that strict liability is a lot less 'strict' concerning the design defect
than it is concerning the mechanical defect."

The liability for a warning defect also seems more akin to a negligence
standard of liability than a strict liability standard. If a manufacturer

16. RESTATEMENT (SECOND) supra note 11, § 402A.
17. See W. KIMBLE & R. LUSHER,, supra note 2, § 133, at 163.
18. See R. EPSTEIN, MODERN PRODUCTS LIABILITY LAw 74 (1980).
19. See Crowe, Proof of Defect-The Duty to Warn Case and the State of the Art, in

SOUTHERN METHODIST UNIVERSITY PRODUCTS LIABILITY INSTITUTE, THE TRIAL OF A PRODUCT
LIABILITY CASE § 3.03[4][b][i] (V. Walkowiak ed. 1981) [hereinafter cited as Crowe, Proof of
Defect]. For an identification of contrary authority, see W. KIMBLE & R. LESHER, supra note
2, § 193, at 197 n.13.
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fails to warn about a danger of which he is unaware, and which could not
reasonably have been discovered, such lack of awareness is a defense to
strict liability just as it would be to liability based on negligence.'0 It
should be noted that if a manufacturer, subsequent to manufacture and
distribution, becomes or reasonably should become aware of a danger or a
defect in design, there may well arise a duty to issue a warning or even to
recall the product in question. Such a duty, however, would be based
upon negligence and not strict liability.

VII. SocIo-ECONoMic FACTORS OF DuTY

Should the imposition of a duty of strict liability for the mechanically
defective product be likewise imposed for the product deemed defective
in design or warning? Is there a justification for a lesser burden upon the
manufacturer of a product flawed in design or warning than upon the
manufacturer whose product is mechanically flawed? With regard to the
imposition or nonimposition of duty in any given particular, this writer
would scrutinize the question in a Greenian manner. 1 To do so requires
an examination of the question in the light of the factors of duty la-
belled: ease of association, moral, historical, administrative, and eco-
nomic.' Once again, the question is, should the duty of strict liability be
the same for the product defective in design or warning as it is for the
mechanically defective product?

A. Ease of Association Factor

The thrust of this consideration is an inquiry into how easy or difficult
it is to associate the plaintiff's harm with the defendant's conduct. Cer-
tainly, considerations of the dimensions of time and space are significant
in this area. Remoteness in the dimensions of time and space of the plain-
tiff's harm from the defendant's conduct tends to militate against the
finding of a duty. Ease of association, however, is by no means solely de-
pendent upon considerations of time and space. The emphasis in ease of
association should be upon ease. As the sequence of events leading from
the defendant's conduct to the plaintiff's harm becomes more bizarre, a
court becomes less disposed to impose a duty.

In the hypotheticals given in this writing, the conduct of the defen-
dants is engaging in the production of goods for use, and the plaintiffs

20. See W. KIMBLE & R. LzsHER, supra note 2, § 193, at 197-200. Contra Flatt v. Johns
Manville Sales Corp., 488 F. Supp. 836 (E.D. Tex. 1980).

21. Reference is intended to Leon Green, a great American torts scholar. See G. WHITE,
TORT LAW IN AMERICA, AN INTELLECTUAL HISTORY 75 (1980).

22. See Crowe, The Anatomy of a Tort, supra note 13, at 906.
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were harmed as a result of such use. There appears to be no bizarre se-
quence of events; there are no great gaps in time or space. Based upon
this factor of duty alone, there does not appear to be any serious obstacle
to the imposition of a duty. More importantly, there does not appear to
be any serious basis for the different treatment of the imposition of a
duty for the mechanical defect and the nonimposition of a duty for the
design or warning defect.

B. Moral Factor

The understanding of this writer with regard to the moral factor is,
essentially, that it is an inquiry into a visceral reaction of right and
wrong. Understandably, the reaction to this question can be extremely
emotional and bitterly divided, particularly in a nation as diverse as this
one. Most people would react favorably to the sanctioning of charitable
endeavors. Most people would react with abhorence to the sanctioning of
murder. Admittedly, there would be a minority reaction in both in-
stances, but the minority would be insignificant. A more difficult question
arises in giving approval to abortion. Many denounce abortion as murder;
many would justify abortion as a humane endeavor for any number of
reasons.

In hypothetical number one, there would seem to be some visceral reac-
tion sympathizing with the plaintiff who may not recover when a similarly
situated plaintiff is permitted to recover. In hypothetical number two,
there would seem to be visceral reaction sympathizing with the manufac-
turer against whom recovery is allowed. That defendant, like the other
but successful defendant, was "scrupulously honest, conscientious, cau-
tious, and conservative. . . .[He] employed only the most qualified peo-
ple. [He] provided excellent training, wages, and benefits, and did all
within reason to provide close supervision . ..."23

On the other hand, it is arguable that with regard to the plaintiffs in
hypothetical number one, the different treatment of the plaintiffs should
be blamed upon the different theories of recovery chosen by their respec-
tive lawyers. Had the unsuccessful plaintiff's lawyer chosen a theory of
recovery based upon a mechanical defect rather than a design defect, the
two plaintiffs very likely would not have been treated differently. The
moral dilemma presented by hypothetical number one, therefore, can be
'blamed' on the lawyers rather than the system. It must not be over-
looked, however, that lawyers created the mechanical defect and the de-
sign defect concepts and the different treatment for each; the system can-
not be completely divorced from those who create and operate it.

It also is arguable in hypothetical number two that the manufacturer of

23. See Hypothetical Number Two, supra.
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the mechanically defective product could have avoided the defect and
that the manufacturer of the product with a design defect could not have
avoided the injury because, according to the 'state of the art,' he could
not feasibly have known of the defect. Neither of these propositions, how-
ever, hold absolute validity. It is conceivable that one could exercise ordi-
nary, even the utmost, care, and still allow the flawed product to slip by
undetected; indeed, such an event is inevitable in a mass production soci-
ety when human beings and instrumentalities controlled by human beings
are involved. At the same time, it is possible to go beyond the 'state of
the art' and manufacture the fool proof product. Is the manufacturer who
exercises the utmost care but inevitably produces the flawed product any
less culpable than the manufacturer who conscientiously complies with
the 'state of the art'?

The moral factor, of course, involves an extremely judgmental consider-
ation. In the judgment of this writer, this factor of consideration is, at
best, neutral in oppposition to imposing the same duty of strict liability
upon the manufacturer of a product defectively designed as that of a
mechanically defective product.

C. Historical Factor

In this writer's view, this factor involves a consideration of the evolu-
tion of a given rule, or principle, or philosophy of law. It involves a scru-
tiny of the process of law, and why the law has come to its present state.
It also involves an endeavor to determine the where and why of the future
state of the law. It emphasizes that an examination in a vacuum of the
law in a given area is a relatively fruitless endeavor.

The imposition of strict liability for the defective product, at least in
the present cycle of history, is a relatively recent development. As stated
previously, the development of products liability law has been explosive
since approximately the middle of the present century. In the recent past,
courts struggled with concepts of warranty and other areas of the law to
alleviate some of the harshness of products liability law. For example, in
the not too distant past, the ugly head of privity raised itself to bar many
just claims in a highly industrialized society in which goods are mass pro-
duced and distributed in an intentionally impersonal scheme.2 4 Restate-
ment Second of Torts section 402A marked a more or less formal recogni-
tion of strict liability for the defective product that was unreasonably
dangerous and, at the same time, negated the defenses of lack of privity
as well as the exercise of the utmost care.2

The expansion of liability roughly represented by section 402A, how-

24. Annot., 74 A.L.R.2D 1111, 1132 n.9 (1960).
25. RESTATEMENT (SECOND), supra note 11, § 402A comments a & b.
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ever, has been so extensive Over such a relatively short period of time
that, perhaps, the law of products liability needs to catch its breath. To
perceive that there is generally a significant conservative reaction in all
segments of social and economic development is not too difficult. A
proliferation of medical malpractice acts is illustrative of this conserva-
tive reaction.

Perhaps strict liability in products liability law has reached, at least
temporarily, a high water mark. The general reluctance of courts to im-
pose the same standard of strict liability for the design defect as for the
mechanical defect may well represent that high water mark. If one were
to examine the reaons given for strict liability from Greenman v. Yuba
Power Products, Inc.2 forward, arguably all or most of the reasons ab-
stractly would justify the same strict liability for the design or warning
defect as for the mechanical defect. For example, it was said in Green-
man: "The purpose of such liability is to insure that the costs of injuries
resulting from defective products are borne by the manufacturers that
put such products on the market rather than by the injured persons who
are powerless to protect themselves. ' '

12 Is this statement any less valid for
the design or warning defect than for the mechanical defect? Arguably it
is not, but the law is not generally developing in the direction of strict
liability for all the types of defects.

Recognizing this trend of reluctance necessitates, at least, a considera-
tion that the expansion of products liability law has significantly slowed,
if not halted. Arguably, it could be maintained that the historical factor
does not bode favorably for the imposition of a duty in the area under
scrutiny in this writing.

D. Administrative Factor

Courts have been reluctant to impose a duty upon a class of defendants
or in types of causes of action when imposition of such a duty would lead
to a flood of unmanageable litigation. Some suggest that courts are not so
concerned about a large volume of cases as they are with cases that are
difficult to administer. For example, courts historically have shied away
from difficult questions in the insanity area because of the perplexing dif-
ficulty in defining and ascertaining exactly what insanity means2 8 The
tendency to hold insane persons liable for their torts is, therefore, a more
easily administratable position.

26. 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1962). This case marks the emergence
of strict tort liability for the unreasonably dangerous product. See W. PROSSER, supra note
1, § 98, at 657.

27. 59 Cal. 2d at 61, 377 P.2d at 901, 27 Cal. Rtpr. at 701.
28. See W. PROSSER, supra note 1, § 135, at 1000-01.
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A design defect, generally, may be more difficult to ascertain than a
mechanical defect. The 'state of the art' defense can, also, be difficult to
establish or negate since there may well be an equal number of equally
impressive expert witnesses giving conflicting opinions. The question
presented here, however, is not the difficulty in establishing a design de-
fect or defense thereto, but whether, if established, strict liability is to be
applied. Indeed, if strict liability is to be imposed, then the difficult ques-
tion presented by the 'state of the art' defense becomes moot. A position
of strict liability for the design defect, therefore, would seem capable of
administration by courts. This writer suggests that a consideration of the
administrative factor creates no impediments to the establishment of the
same duty of strict liability for the design defect as exists for the mechan-
ical defect.

E. Economic Factor

Admittedly, this writer has reserved the most difficult question for last.
Certainly a consideration of the economic factor involves more than a
simplistic inquiry with regard to who has the deep pocket. Inquiries in
this area should involve considerations concerning what economic effect
the imposition or nonimposition of a duty will have upon the plaintiff and
the general class of which the plaintiff is representative, the defendant
and the general class of which the defendant is representative, and the
national or even international systems. Perhaps the crucial inquiry of the
economic factor is a question of who is in the best position to facilitate
the distribution of the risk of losses.

Concerning the design-defect plaintiffs who may not recover in the hy-
potheticals, there may be a severe adverse -economic effect. Indeed, the
entire class of plaintiffs who are harmed as a proximate result of a defec-
tively designed product will sustain a severe adverse economic effect.
They may be required to bear their own losses. All such potential plain-
tiffs could, however, guard against such losses through health and acci-
dent insurance.

Concerning the design-defect defendants in both hypotheticals, the ec-
onomic effect will be advantageous; there will be no liability if they com-
plied with the 'state of the art.' If there is no liability for this class of
defendants, creativity and productivity should be enhanced.

Concerning the national or international economic scheme, it is difficult
for the writer to imagine all of the advantageous and adverse economic
effects that might result from the nonimposition of a duty. Certainly the
environment that enhances creativity and productivity would be en-
couraged. Generally, creativity and productivity are considered intrinsi-
cally desirable. It would seem, however, that the benefits of creativity and
productivity to any economic system must be measured against society's
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cost and the cost to an economic system for the care and rehabilitation of
a vast number of injured plaintiffs who, inevitably, have failed to provide
for their losses through health and accident insurance.

On the other hand, if a duty of strict liability were imposed upon man-
ufacturers of defectively designed products, the plaintiffs would be
benefitted. The defendants would be adversely affected in the sense that
potential liability chills the desirables of creativity and productivity. It is
also arguable, however, that this benefit to the potential plaintiffs would
be offset by the payment of higher prices to the manufacturer so that the
manufacturer could insure against potential liability. There may be no
adverse effects on the manufacturers because they would simply pass the
costs of the increased potential liability on to the consumers who are the
potential plaintiffs.

The imposition of duty also would seem to affect adversely overall eco-
nomic systems since creativity and productivity would not be encouraged.
Because society would have less of a burden in providing for vast num-
bers of plaintiffs who failed to provide for themselves, the overall system
also would benefit.

Another factor to consider is that any system of insurance is costly;
some systems obviously are less costly than others. It may be interesting
to compare the costs of a system of health and accident insurance for
individuals against the costs of a products liability system of strict liabil-
ity for the defectively designed product.

With regard to the single question of who is in the best position to
facilitate the distribution of the risk of the harm, this writer suggests that
the manufacturer is in the best position with regard to a product defec-
tively designed just as it is with regard to the mechanically defective
product.2 It is also arguable that potential plaintiffs are better off paying
a higher price for the product so that the manufacturer may insure
against potential loss than they would be to risk suffering a single cata-
strophic loss. In a sense, the potential plaintiffs are forced into some
scheme of insurance. If left to their own initiative, it is doubtful that a
significant number would provide for potential loss through individual in-
surance programs.

The potential liability for losses occurring from the defectively
designed product, however, is vast in comparison to potential liability oc-
curring from the mechanically defective product. The potential liability

29. It should be noted that enterprises that facilitate the flow of products into the
stream of commerce differ. There is generally a dynamic economic force in any enterprise.
Sometimes this is the manufacturer; sometimes it is not. It is suggested only that such
forces do not change because of the type of defect involved. It is the dynamic economic force
that is in the best position to facilitate the distribution of the risk of the harm. There may
be several such forces in any enterprise.
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for the former relates to every product put into the stream of commerce;
whereas the potential liability for the latter relates only to those products
that somehow failed to measure up to the manufacturer's own standards.
Such potential liability to an almost unlimited number of potential plain-
tiffs may be too overwhelming.

The insurance premiums on such liability may be so high that they are
prohibitive. If this occurs, the product may well not be produced. If it is
not produced, the consumer is deprived of its benefits, and the overall
economic schemes are deprived of that much creativity and productivity.
If the overall economic system suffers, the individuals subject to the sys-
tem ultimately will sustain adverse effects. It must be cautioned that an-
swers to many of the questions posited may vary from industry to indus-
try and product to product, depending upon the nature of the product,
the method of manufacture, the scheme of distribution, and the type of
consumer.

This writer, obviously, has given no definitive answers to questions to
which a consideration of the economic factor gives rise. Perhaps this is
an area in which the new breed of tort-economist can be of assistance.30 It
is only hoped that when such assistance is rendered, it is done in a lan-
guage understandable to those of us who still communicate in the more
traditional language of the law.

VIII. SUMMARY OF THE SOcIO-EcONOMIC FACTORS OF DUTY

The question is whether the duty of strict liability for the mechanically
defective product should be likewise imposed for the product that is de-
fective in design or warning. This would mean that 'state of the art'
would not be a defense in the design defect case, and that lack of knowl-
edge, even though not culpable, would not be a defense in the warning
defect case. It is a worthwhile reminder at this point to note that this
writing has no intended relevance to a design or warning defect case
which is based upon negligence.

In the assessment of this writer, the ease of association and administra-
tive factors pose no bar to an affirmative answer to the question
presented; perhaps they indicate an affirmative answer. The moral factor
seems, at best, neutral. The historical factor perhaps indicates that the
question will be answered negatively. The economic factor raises many
doubts, but does not seem to provide an overwhelmingly affirmative or
negative answer. 1 This writer has, in the past, advocated an affirmative

30. This new breed is noted in G. WrTE, supra note 21, at 219.
31. See Crowe, Proof of Defect, supra note 19, § 3.04[5). For further support for this

writer's position, at least with respect to an inadvertant design error, as opposed to a con-
scious choice, see Walkowiak, supra note 9, at 719-37.
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answer and still does. While still maintaining that position, this writer is
now more persuaded that a negative answer should not be considered un-
reasonable. This writer only suggests that if the duty of strict liability for
the mechanically defective product is not to be similarly imposed for the
product defective in design or warning, then the different kinds of defect
be articulated more clearly along with the peculiar rules that pertain to
the different kinds of defect.


