
Conflict of Laws in Alabama

With the advent of an increasingly mobile society, American jurispru-
dence has come to place greater emphasis on choice of law questions.
Theories that were well suited to a more rural and sedentary America no
longer can be expected to serve the interests of an urban and transient
society. The approacho that Alabama courts have applied to conflict of
laws issues, however, is steeped in the doctrine of state sovereignty. Their
approach to choice of law questions is basically territorialistic, and slight
regard is given to the policy considerations that other theories of conflicts
propose.' This Comment will survey the current conflict of laws rules em-
ployed by Alabama courts in the areas of torts, contracts, inheritance,
property, and secured transactions and will suggest the areas in which
Alabama courts may be prone to take a more policy-oriented approach to
conflict of laws questions in the future.

TORTS

In 1909, the Supreme Court of Alabama decided Western Union Tele-
graph Co. v. Hill.2 The unique feature of this case is the manner in which
the choice of law question was resolved. Before this decision, and in vir-
tually every subsequent decision dealing with conflict of laws and torts,
the Alabama courts relied upon the traditional choice of law rules eventu-
ally embodied in the original Restatement of Conflict of Laws.' The court
in Hill, however, discussed forum state interest,4 site of injury and per-
formance,5 and public policy.6 Although these concepts generally were
disregarded for fifty years in subsequent decisions, the Hill approach is

1. See generally D. CAVERS, THE CHOICE-OF-LAW PROCESS (1965); B. CURRIE, SELECTED
ESSAYS ON THE CONFLICT OF LAWS (1963); A. VON MEHREN & D. TRAUTMAN, THE LAW OF
MULTISTATE PROBLEMS (1965); Leflar, Choice-Influencing Considerations in Conflicts Law,
41 N.Y.U. L. REV. 267 (1966).

2. 163 Ala. 18, 50 So. 248 (1909).
3. RESTATEMENT OF CONFLICT OF LAWS (1934) [hereinafter cited as RESTATEMENT]. Pro-

fessor Beale has stated the rule as follows: "The question whether conduct which caused
damage was negligent, so as to make the one guilty of it liable for a wrong, is determined by
the law of the place where the act or omission claimed to be the cause of the damage took
place." 2 J. BEALE, A TREATISE ON THE CONFLICT OF LAWS 1293 (1935).

4. 163 Ala. at 34, 50 So. at 253.
5. Id. at 33, 50 So. at 253.
6. Id. at 35, 50 So. at 253.
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no longer dormant and may well be an idea whose time has come.
The traditional rule of conflict of laws in torts had its birth in the

vested-rights doctrine, which states that the law of the place of the injury
(lex loci delicti) governs the substantive rights of the parties. 7 The em-
phasis of this approach is territorialism. In fact, the landmark decision in
which Alabama adopted this traditional rule, Alabama Great Southern
Railroad v. Carroll,8 was couched in blatantly territorialistic language.'

In Carroll, an Alabama resident employed by an Alabama railroad was
injured when the link between two freight cars broke. The link had been
negligently left in place by plaintiff's fellow employees in Alabama. Un-
fortunately for plaintiff, however, the accident occurred in Mississippi,
and the Alabama court felt constrained to apply Mississippi tort law
since, under the lex loci delicti rule, the place of the wrong is the state
where the last necessary event for a cause of action in tort took place.1"
Even though all the parties' substantial contacts, including the proximate
cause of plaintiff's injury, had been with the forum, plaintiff was barred
from recovering from his employer since Mississippi law provided that a
master was not liable to the servant for injuries inflicted by the negli-
gence of a fellow servant.1"

Under the law of Alabama, the forum state, the employer would have
been liable.' " Thus, the choice of Mississippi law was outcome determina-
tive. No consideration was given to the dominant contacts or the manifest
forum state interest Alabama might have had in the dispute and its reso-
lution. This mechanical manner of determining conflict of laws questions,
without regard to the underlying policy consideration of weighing the sig-
nificance of the situs of the injury, is still the rule governing multistate
tort actions in Alabama. 3

Alabama's approach to admissible defenses in multistate tort actions
reflects the rule applicable to torts in general. One must look to the sub-
stantive law of the state where the injury occurred. If a particular defense
has been recognized there, it may be used at trial in Alabama by a defen-
dant. The application of this rule is evident in Caine v. St. Louis & S. F.

7. 2 J. BEALE, supra note 3, at 1286-92.
8. 97 Ala. 126, 11 So. 803 (1892).
9. Id. at 134, 11 So. at 808-09. According to the court in Carroll, each state has the

right to determine what acts or omissions will create liability in damages for consequent
injury.

10. Id. at 131, 11 So. at 806.
11. See Louisville, N.O. & T. Ry. v. Petty, 67 Miss. 255, 7 So. 351 (1890).
12. 97 Ala. at 131, 11 So. at 807.
13. Bodnar v. Piper Aircraft Corp., 392 So. 2d 1161, 1163 (Ala. 1980). "This Court has

consistently adhered to the lex loci delicti rule to determine which substantive law to apply
in multistate tort actions."
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R.," in which the comparative negligence rule of the state where the acci-
dent occurred, rather than the Alabama contributory negligence rule, was
held to apply. The rule was also applied in Dawson v. Dawson,5 in which
the court recognized interspousal tort immunity as a valid defense since
the defense was recognized in the state where the tort occurred. Alabama
views comparative and contributory negligence as matters of substantive
law. These doctrines, therefore, are applied at trial when the cause of ac-
tion arose in a jurisdiction where they are established.

On a number of occasions, the Supreme Court of Alabama1 6 has justi-
fied the use of the lex loci delicti rule by reference to statutory author-
ity.1 7 According to one author, however, the statute most often cited as a
justification for this approach is "jurisdictional in nature and does not
prescribe the application of any particular law in a choice-of-law situa-
tion. As such, it should not be considered an impediment to changing the
choice-of-law methodology by Alabama Courts." 8 Another scholar has
observed, however, that "the power of a state to construe its own jurisdic-
tional basis statutes as it pleases embraces the right to construe those
statutes patently erroneously. 9

The methodology used in wrongful death claims and concomitant stat-
ute of limitations problems best illustrates the shortcomings of the
mechanical territorialist approach to conflict of laws questions in multis-
tate actions. The application of this approach does not provide redress for
legitimate grievances of Alabama's residents even when Alabama has a
clear and substantial interest in having its law applied. In cases dealing
with wrongful death actions, therefore, the opinions of the courts portend
the eventual return to the policy considerations of Hill.

Louisville & N.R. v. Williams20 exemplifies the application of the lex
loci delicti rule in wrongful death actions. In Williams, the wrongful act

14. 209 Ala. 181, 183, 95 So. 876, 877 (1923).
15. 224 Ala. 13, 15, 138 So. 414, 415-16 (1931).
16. See, e.g., Spencer v. Malone Freight Lines, Inc., 292 Ala. 582, 586, 298 So. 2d 20, 22

(1974); Dawson, 224 Ala. at 15, 138 So. at 415.
17. ALA. CODE § 97 (1958) provides:

Whenever, either by common law or the statutes of another state, a cause of ac-
tion, either upon contract, or in tort, has arisen in such other state against any
person or corporation, such cause of action shall be enforceable in the courts of
this state, in any county in which jurisdiction of the defendant can be legally ob-
tained in the same manner in which jurisdiction could have been obtained if the
cause of action had arisen in this state.

18. Comment, Choice-of-Law Considerations in Alabama, 7 CuM. L. REv. 89, 92-93
(1976).

19. Lewis, The "Forum State Interest" Factor in Personal Jurisdiction Adjudica-
tion: Home-Court Horses Hauling Constitutional Carts, 33 MERCER L. REV. 769, 846 n.409
(1982).

20. 113 Ala. 402, 21 So. 938 (1897).
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that precipitated the death of plaintiff's intestate occurred in Tennessee.
Thus, even though the death itself occurred in Alabama, the law of Ten-
nessee was applied simply because the wrongful act occurred there. The
court held that a presumption exists that the common law prevails in the
state where the act sued upon was committed and that since at common
law a civil action could not be maintained for a wrongful act or omission
that caused the death of a person, plaintiff in this case had no cause of
action.21 Alabama would not apply its own wrongful death statute since
the statute had no application "upon acts or omissions done or suffered
beyond the limits of the state enacting it. The legal consequences of a
person's acts are determined by the law obtaining when and where the
acts are performed." 2 Thus, the fact that plaintiff's intestate died in Ala-
bama had no bearing on which state's law applied, and the mere fortui-
tousness of the site of the injury precluded plaintiff's cause of action.

The principle underlying Williams is applied currently despite its
harsh results for Alabama residents.2 In Battles v. Pierson Chevrolet,
Inc.,24 however, two justices expressed their concern over the seemingly
inequitable results obtained by a strict application of the lex loci delicti
rule. In Battles, plaintiff sued an Alabama car dealer and the manufac-
turer of the car for the death of her son in an automobile accident in
Georgia.28 Her cause of action was based on Georgia's wrongful death
statute.2 6 The court first addressed the applicability of this statute. Al-
though plaintiff was entitled to relief under the Georgia statute, the court
ruled that the statute was not pleaded properly.2 7 The court then turned

21. Id. at 404, 21 So. at 939.
22. Id.
23. See Spencer v. Malone Freight Lines, Inc., 292 Ala. 582,- 298 So. 2d 20 (1974), in

which Tennessee law determined an Alabama mother's right to maintain a wrongful death
action for the death of her minor daughter in Tennessee. "Where the wrongful act that
caused the injury or death occurred in another state, the courts of this state will look to the
substantive law of that state to determine whether the defendant under that law has
breached any legal duty to the injured party." Id. at 586, 298 So. 2d at 22. Alabama law
could give the Alabama resident no succor. "As a matter of law, the Alabama statute al-
lowing recovery for a wrongful act causing death will not support an action where the
wrongful act was committed in another state." Id.

24. 290 Ala. 98, 274 So. 2d 281 (1973).
25. Id. at 101, 274 So. 2d at 282. Plaintiff alleged that her son's accident resulted from a

malfunction in the steering mechanism of the auto purchased from defendant. Id. at 106,
274 So. 2d at 287.

26. The court cited GA. CODE ANN. ch. 105-13 (presently OFFICIAL CODE OF GA. ANN. tit.
51, ch. 4). See OFFICIAL CODE OF GA. ANN. § 51-4-4 (Michie 1982), GA. CODE ANN. § 105-1307
(Harrison 1968 & Supp. 1982) (editorial changes only).

27. 290 Ala. at 102, 274 So. 2d at 283. According to Alabama civil procedure rule 44.1, if
a party intends to raise an issue of foreign law he must be ready to introduce evidence
regarding the law in the other state and that law must be set out specially in the pleadings.
Since Battles was decided, Alabama no longer adheres to the procedural rules of common-
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to the choice between Georgia's and Alabama's statutes of limitation.
The court held:

The general rule ... is to the effect that where a wrongful death occurs
outside of the state in which the action is brought, the statute of limita-
tions of the state where the action is brought controls unless the homi-
cide or wrongful death statute where the accident occurred has a built-in
statute of limitations. In that event, the statute of the state where the
accident occurred is generally held to control.28

Looking to Georgia law, the court could find no period of limitation spe-
cially established for the bringing of a wrongful death action.2  Thus,
under the 'general rule' of statutes of limitation, the court was forced to
apply Alabama's one-year general statute of limitations, and plaintiff's
claim was time barred.30

This result was disconcerting to two members of the court."1 Justice
Faulkner, in his special concurrence, described plaintiff's dilemma in
sympathetic terms: "She is trapped between the proverbial rock and
hard place; the Scylla and Charybdis created by the respective Alabama
and Georgia restrictions." ' The Justice concurred with the majority's ap-
plication of Alabama's one-year statute of limitations only because case
authority overwhelmingly supported this result.3 8 He made it clear that
the weight of precedent was the only reason for his concurrence in the
judgment.

8 '

Justice Jones, however, was more vocal in his dissatisfaction with the
precedent that required this result. He decried the mechanical territorial-

law pleading. Bodnar v. Piper Aircraft Corp., 392 So. 2d 1161, 1163 (Ala. 1980). Whether
this change in pleading form would change the result in Battles is open to speculation.

28. 290 Ala. at 104, 274 So. 2d at 285.
29. Id.
30. Id. The result would have been different had the court applied the wrongful death

statute of limitations of Georgia, which was two years, or the wrongful death statute of
limitations of Alabama, which was also two years. Id. at 108, 274 So. 2d at 289 (Jones, J.,
dissenting).

31. Id. at 106, 274 So. 2d at 287 (Faulkner, J., concurring specially), id. at 108, 274 So.
2d at 289 (Jones, J., dissenting). Even the majority was concerned enough about the deci-
sion to respond to the concurrence and dissent by stating: "This Court should not reverse
the judgment the trial court rendered in exact compliance with the law in force and effect at
the time of the rendition of the judgment." Id. at 105, 274 So. 2d at 286.

32. Id. at 107, 274 So. 2d at 288 (Faulkner, J., concurring specially). If plaintiff had
brought her cause of action under Alabama's wrongful death statute, she would not have
had standing because she was not a party enumerated in the statute as a proper plaintiff.
Under Georgia law, however, she would have had standing but no cause of action since
Georgia does not allow recovery for death caused by breach of warranty.

33. Id. See Mullins v. Alabama Great S.R.R., 239 Ala. 608, 195 So. 866 (1940); Larue v.
Kershaw Contracting Co., 177 Ala. 441, 59 So. 155 (1912).

34. 290 Ala. at 108, 274 So. 2d at 288-89.
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ist approach that ultimately deprived plaintiff of a forum in which to air
her grievances and gain redress. The Justice summarized the situation as
follows:

A suit is brought in Alabama by an Alabama citizen against Alabama
citizens ... for damages for the death of an Alabama citizen ... based
on warranty made and breached (allegedly) in Alabama. The only fact
connected with this case that occurred outside Alabama is the fact of
death in Georgia-an incident of travel, merely.35

Justice Jones then characterized the 'non-extraterritorial effect' doctrine
as an utter absurdity of legal fiction.36 He would apply Georgia's wrongful
death act to provide plaintiff with standing to sue for the death of her
son, but then would look to the forum's time limitations for bringing a
comparable action.37 Under Justice Jones' formulation, plaintiff in Bat-
tles would be allowed standing to use Alabama's wrongful death statute
and its attendant two-year statute of limitations. The result reached
would give plaintiff a fair hearing on the merits of her complaint. As Jus-
tice Jones stated: "[Pirocedure should serve as the handmaid of justice,
not as a barrier to that end.""

Bodnar v. Piper Aircraft Corp.3s presents the next crack in the solid
wall of precedent supporting the lex loci delicti rule in multistate tort
actions in Alabama. In Bodnar, plaintiff sued defendant corporation and
alleged that it negligently had designed, engineered, manufactured, sold,
and distributed an aircraft that had crashed in Georgia killing her hus-
band, a passenger in the aircraft. Although she was a Georgia resident,
plaintiff brought suit in Alabama under both Alabama's and Georgia's
wrongful death statutes.4 She chose to sue in Alabama because the air-
craft had been placed on the market and purchased there. Applying the
traditional conflict of laws rule of lex loci delicti, the court determined
that Georgia law governed the wrongful death action.41 The court rejected
defendant's argument, based on the Battles decision, that the statute of

35. Id. at 108, 274 So. 2d at 289.
36. Id. at 109, 274 So. 2d at 290. Justice Jones proceeded to give an example of the

hairsplitting that would have occurred in trying to decide which state's law to apply if plain-
tiff's son's car had plunged into the Chattahoochee River, which divides Georgia and Ala-
bama, and it were determined that he died by drowning after his body was discovered
twenty miles downstream.

37. Id. at 109-10, 274 So. 2d at 290-91.
38. Id. at 110, 274 So. 2d at 291.
39. 392 So. 2d 1161 (Ala. 1980).
40. ALA. CODE § 6-5-410 (1975); GA. CODE ANN. § 105-1302 (Harrison 1968 & Supp.

1982), OFPIc1AL CODE OF GA. ANN. § 51-4-2(a), (c) (Michie 1982) (editorial changes only).
41. 392 So. 2d at 1162.
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limitations was a procedural and not a substantive law.42 Thus, the proce-
dural laws of the forum calling for application of Alabama's general one-
year statute of limitations were not used, and the action was not time
barred. The result of this determination was that plaintiff was allowed to
go to trial on the merits of her case.

In upholding the lower court's dismissal of the action based on the Ala-
bama Wrongful Death Act,43 the court once again relied upon the lex loci
delicti rule."' Of particular interest, however, is the court's review of this
rule of conflicts. The court noted that the rule frequently has been criti-
cized for failing to take "into account underlying policy considerations in
weighing the significance of the situs of the injury." 4

5 After citing other
authorities and courts that have abandoned lex loci delicti as a conflicts
rule in tort actions,"' the court concluded that "[s]ome of the arguments
advanced by the scholars and some courts in adopting a more flexible
conflict of laws rule are compelling and may well find favor in this juris-
diction in the proper case."'17 The court examined the facts of Bodnar
under both a forum state interest and a significant contacts analysis 4" but
ruled that the existing conflicts rule reached the most equitable result.
Thus, there was no reason to deviate from precedent in the instant case.

The fact remains, however, that the court felt compelled to justify its
decision by looking to other conflict of laws methodologies. One can spec-
ulate that the court's acknowledgment of the existence of conflict of laws
rules more flexible than the lex loci delicti rule is an indication of its
willingness to apply those rules in an appropriate case in the future. An
"awareness of the realities of modern society and the need to adopt rules
that are both practical and just"" appears to be growing in the collective
mind of the court. The underlying rationales for the traditional ap-

42. Id. The court held that Georgia's two-year statute applied; plaintiff therefore was
not time barred from bringing the action. The court distinguished Bodnar from Battles in
three ways. First, plaintiff in Bodnar had pleaded the Georgia statute of limitations cor-
rectly, unlike plaintiff in Battles. Second, Alabama no longer adhered to common-law plead-
ing as it had when Battles was decided. Last, in the years since Battles, the Georgia Su-
preme Court had declared the two-year statute of limitations to be the public policy of that
state. Thus, a statute of limitations was read into the Georgia wrongful death statute, which
alleviated the necessity of applying the Alabama statute of limitations. Id. at 1162-63.

43. ALA. CODE § 6-2-39(a)(5) (1975).
44. 392 So. 2d at 1163.
45. Id.
46. Id. at 1163 n.1.
47. Id. at 1163.
48. Id. at 1164: "[D]ecedent was a citizen, a resident of Georgia, his death occurred

there, and his widow remains there. Georgia law supplies a remedy for his death. [The]
'significant' Alabama contacts ... do not outweigh the fact that the cause of action accrued
in Georgia."

49. Comment, supra note 18, at 89.
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proach-uniformity of result, predictability, ease of application, and dis-
couragement of forum shopping-no longer seem to be as compelling
when the potential results in many cases may be unjust. Decisions in
which all of the parties are Alabama residents and all of the significant
events leading up to the injury occur in Alabama and yet in which the
plaintiff is denied a just result because of the application of the law of the
state in which the injury occurred seem to cry out for more policy-ori-
ented approaches. Application of a 'center of gravity'50 approach, which
places weight not only upon the place of injury but also upon other con-
tacts such as the place of the tortious conduct and the domicile of the
parties, may not only address the concern for certainty and uniformity of
result but also might allow for a more equitable result by attending to the
justified expectations of the parties. Although Alabama courts have not
expressly considered these interests of the forum when determining which
state's law to apply, they appear to be coming to grips with these diver-
gent interests and seem willing to entertain a more flexible approach to
multistate tort actions in the future.

CONTRACTS

The approach that Alabama has taken to conflict of laws issues con-
cerning contracts is the same approach embodied in the original Restate-
ment of Conflict of Laws: the law of the place where the contract was
made governs the rights and liabilities of the parties to the contract."1

The major exceptions to the application of this rule arise when the par-
ties clearly manifest a mutual intention to the contrary or when the con-
tract is to be performed wholly in some other state. The rule and the
exceptions were well enunciated by the court in J.R. Watkins Co. v.
Hill.52 The dispute in that case revolved around a contract for renewal of
a sales agency in Alabama, an acknowledgment and security for past in-
debtedness, and a provision for future credit to be extended in another
state. In rendering its decision on which state's laws would govern the
contract provisions, the court held:

(T]he nature, obligation, validity, and interpretation of a contract are ac-
cording to the laws of the state where made, or where performance be-
gins, unless it is apparent that the parties manifest a mutual intention to
the contrary, or unless it is to be performed in some other place, in which

50. See Auten v. Auten, 308 N.Y. 155, 124 N.E.2d 99 (1954).
51. RESTATEMENT § 332. See Western Union Tel. Co. v. Favish, 196 Ala. 4, 71 So. 183,

rev'd on rehearing, 196 Ala. 14, 71 So. 187 (1916) (reversal on grounds of improper instruc-
tion to jury).

52. 214 Ala. 507, 108 So. 244 (1926).
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case the law of the other place and of performance will govern."

In Fleming v. Pan American Fire & Casualty Co.,5 4 the court reaf-
firmed this rule and also set forth the rule governing remedies; that is, the
law of the forum operates with respect to the remedy available to enforce
a contract.5 5 The rule that the remedy for contract violations is governed
by the law of the forum was restated in Darrow v. Beneficial Finance
Co.,56 a case based on a note of indebtedness for a loan made in Alabama.
The court in Darrow specifically stated that "[ilt is well settled that in
matters of procedure and remedy, the law of the forum governs. '5 7

Contracts with terms that are illegal in Alabama but legal in the state
where the contract was formed will be enforced in Alabama according to
the laws of the state where the contract was formed. This rule was fol-
lowed in Personal Finance Co. v. Gibson,58 a case involving usury. In Gib-
son, the court allowed plaintiff loan company to recover a debt incurred
by an Alabama resident who had signed a loan contract in Georgia and
had thereby agreed to pay interest at a rate authorized by a Georgia stat-
ute but which was usurious under Alabama law. The court reasoned that
when "the locus contractus and the locus solutianis is [sic] the same, if
the contract is legal where made it will be enforced by the courts of this
state; notwithstanding it would have offended the laws against usury in
this state if it had been made here."59

The law of the place of contracting controls insurance contracts as well
as contracts in general. In American Interstate Insurance Co. v. Hol-
liday,60 the insurer was a Georgia corporation that issued a policy to the
insured, a Georgia domiciliary. The insured moved to Alabama, where he
was injured. In a suit to determine the insurer's obligation to defend, the
court held that Georgia law should apply since the contract was made in

53. Id. at 509, 108 So. at 245.
54. 495 F.2d 535 (5th Cir. 1974).
55. Id. at 539. The court relied on the holding in Macey v. Crum, 249 Ala. 249, 30 So. 2d

666 (1947), which stated that "[tihe lex loci controls the validity and construction of the
contract but the lex fori [law of the forum] operates on the remedy to enforce it." Id. at 252,
30 So. 2d at 669.

56. 370 So. 2d 1001 (Ala. Civ. App. 1979).
57. Id. at 1003.
58. 26 Ala. App. 18, 152 So. 462 (1933).
59. Id. at 19, 152 So. at 463. A limitation on the enforcement of contracts whose condi-

tions are illegal in Alabama is found in Hill, 163 Ala. at 34, 50 So. at 253, in which the court
stated that Alabama will only enforce contracts to the extent that the contract is legal in
Alabama. In Haase v. First Nat'l Bank, 203 Ala. 624, 625-26, 84 So. 761, 762 (1919), the
court further defined which contract provisions would not be enforced and limited the unen-
forceable provisions to those inherently bad, shocking to the community right, or injurious
to the public good.

60. 376 So. 2d 701 (Ala. 1979).
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Georgia.6 1

The same general conflict of laws formula applicable to contracts also
has been applied with respect to group insurance. In Harrison v. Insur-
ance Co. of North America,"2 the court held that Alabama law should
apply to the group policy in that case even though the Pennsylvania in-
surance company had issued the group policy to employees of the Ten-
nessee Valley Authority (TVA), which was headquartered in Tennessee,
and even though the TVA paid the premiums through payroll deductions.
The decision was based on the fact that plaintiff, an Alabama resident
and TVA employee, had completed an application for accident insurance
after defendant insurance company issued the original group master pol-
icy and agreed to insure eligible persons employed by the TVA. Since
"[a]ll contracts of insurance, the application for which is taken within the
state [Alabama], shall be deemed to have been made within this state,
and subject to the laws thereof,"6 3 Alabama law determined the amount
of coverage to which plaintiff was entitled.

Similarly, in State Farm Mutual Automobile Insurance Co. v. Brad-
ley," the court applied the general rule to car insurance and allowed a
South Carolina resident, who owned two cars registered in South Carolina
and separately insured by plaintiff in that state, to stack his coverage,6 5 a
practice not generally permitted in Alabama. Plaintiff sustained a loss to
one of the cars as the result of a collision with an uninsured motorist in
Alabama. The court allowed plaintiff to collect benefits for uninsured
motorist coverage to the limits of both his policies since the cars were
principally garaged in South Carolina, a state that allows stacking, 66 and
since the contract had been made there.6

Thus, conflict of laws rules governing contracts have not evolved from
their early applications, and none of the language in more recent cases
suggests a shift from the concept of state sovereignty-based lex loci con-
tractus. Although the mechanical application of traditional choice of law
rules does not arouse the same vivid emotional sense of inequity in con-
tract cases that it does in tort cases, the application of the lex loci con-
tractus rule to multistate contract actions does have the potential for
grave inequities. For instance, it is conceivable that a contract negotiated
in Alabama and intended to be performed substantially in the state by

61. Id. at 702.
62. 294 Ala. 387, 318 So. 2d 253 (1975).
63. Id. at 391, 318 So. 2d at 257 (quoting ALA. CODF § 10 (1940)).
64. 293 Ala. 695, 309 So. 2d 826 (1975).
65. 'Stacking' is a term of art in insurance law by which the insured may mount benefits

of different policies.
66. 293 Ala. at 699, 309 So. 2d at 829.
67. Id. at 697, 309 So. 2d at 827.
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Alabama parties could be subject to another state's laws if the contract
were made in that other state. This would defeat the parties' expecta-
tions. Under this approach, state interests in the contract are sacrificed
and no concern is given to which forum has the most significant relation-
ship to the contract. On the other hand, the traditional lex loci contractus
rule does lend a degree of certainty to the contracting process for the
parties and may in fact better protect their expectations. Moreover, since
the shortcomings of this method do not often produce egregious results,
the motivation for change is not as pressing as in multistate tort actions.

0 PROPERTY

Choice of law questions concerning property mirror the traditional ap-
proach that Alabama takes in other areas of law. Since the main emphasis
is on state sovereignty, this approach is territorialistic in application and
effect. The basic rule is exemplified by Nelson v. Goree. 8 In Nelson, Mrs.
Goree received from her father land located in Mississippi and, in addi-
tion, the slaves working on that land. Mrs. Goree died intestate, survived
by her husband and infant daughter. Mr. Goree later died intestate, and
the court, in disposing of his estate, was required to determine what
rights'to the property Mr. and Mrs. Goree received by the conveyance
from her father. Although that conveyance had been executed in Ala-
bama, where all the parties lived, all the property was located in Missis-
sippi. The court held that it must look to the laws of Mississippi in re-
gard to the realty located there, but the rights to the slaves, as personal
property conveyed under the same deed, were to be determined by the
laws of Alabama. 9

Alabama still applies the rule laid down in Nelson; that is, questions
concerning realty are governed by the law of the state in which the land is
located (lex loci rei sitae), and questions concerning personalty are gov-
erned by the domicile of the owner. For example, in Ward v. Stallworth,70

a Florida resident who owned real property in Alabama was declared in-
sane, and a guardian was appointed to handle her affairs in Alabama. The
woman was later adjudged sane in Florida, and she sold her Alabama
land. The Alabama guardian attempted to block the transferee's posses-
sion of the land, and the transferee brought a suit for ejectment. The
court held that conveyances of property located in Alabama are governed
by the laws of Alabama not only in the manner of execution but also with
regard to the competency of the parties . 7 Therefore, until an Alabama

68. 34 Ala. 565 (1859).
69. Id. at 567.
70. 243 Ala. 651, 11 So. 2d 374 (1942).
71. Id. at 657, 11 So. 2d at 378.
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court terminated guardianship of the Florida woman with respect to her
Alabama holdings, plaintiff could not gain possession of the land."2

According to an 1852 decision, Riddle v. Brown'7 3 a contract for the sale
of a mineral interest is considered to be a contract for the sale of an inter-
est in land, and the lex loci rei sitae rule rather than the lex loci contrac-
tus rule is to be employed. This rule was applied in Griese-Traylor Corp.
v. First National Bank7 4 in which a suit arose in conjunction with negoti-
ations to acquire an option on certain mineral interests located in Ten-
nessee. The federal judge applied Alabama's conflict rules"3 and articu-
lated the rule as follows: "[Aill matters involving title to land (such as
descent, alienation and transfer of property)0 are governed by the law of
the state where the real property is located. 7 6 Since the mineral rights
pertained to land located in Tennessee, the court looked to Tennessee law
in deciding the dispute.

The language of the opinion in Lane v. Lane7 underscores the ration-
ale for the lex loci rei sitae rule; that is, state sovereignty is to be pro-
tected in regard to making laws that control property within the state's
borders. In Lane, a woman was accidentally killed in Florida. Her hus-
band was administrator of her estate, which consisted solely of proceeds
from an action for her wrongful death. He invested the proceeds in real
estate in Florida but subsequently lost it in repossession proceedings. In
a suit brought by the special guardians of the minor children against the
father to obtain the children's shares of the estate, the Alabama court
held that its duty was merely to recognize and enforce the laws of the
state by which the ownership of property was created and controlled.
Therefore, if property came into Alabama as an asset of the estate cre-
ated in Florida, Alabama could not create a trust and beneficiary for it.78

The lower Alabama court's judgment that the children were entitled to a
portion of the estate was reversed because Florida law would not permit
creation of a trustee-beneficiary relationship in this case. This was true
even though the children whose interests were at stake were now re-
sidents of Alabama and were under its protection.

An apparent exception to the general rule of lex loci rei sitae occurred
in Lamkin v. LoveU1. 79 In that case, an Alabama employee executed a

72. Id. at 658, 11 So. 2d at 379.
73. 20 Ala. 412 (1852).
74. 572 F.2d 1039 (5th Cir. 1978).
75. See Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 494 (1941), in which the

Court held that federal courts must follow the conflict of laws rules prevailing in the states
in which they sit.

76. 572 F.2d at 1042.
77. 240 Ala. 447, 199 So. 870 (1940).
78. Id. at 453, 199 So. at 876.
79. 176 Ala. 334, 58 So. 258 (1912).
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mortgage on land, located in Mississippi and owned by his wife, in order
to secure more credit from his employer. The employer went bankrupt,
and the wife sued the trustee seeking relief from the incubus of a note
and mortgage. Under Alabama law, a wife cannot directly or indirectly
become the surety for her husband. Defendant trustee, however, urged
the court to apply Mississippi law since the mortgage involved land lo-
cated in Mississippi and since under Mississippi law a wife could be the
surety for her husband's debt. Thus, the trustee could foreclose if Missis-
sippi law were applied.80 In seeming contradiction to all precedent, the
court applied the law of Alabama to the note and mortgage concerning
Mississippi land.

The court's reasoning in this decision is significant. It noted that this
was not a Mississippi contract, that the parties lived and were at the time
in Alabama, and that the note was made payable in Alabama.8 Since this
action did not "operate directly and immediately to establish plaintiff's
title, and to confer upon him the complete dominion over his estate,"8 2

Alabama law was the appropriate choice. In an action for foreclosure or
recovery of the land, however, the law of Mississippi would be applied.8

3

Left with no property security interest to foreclose after this suit, plaintiff
could hardly have been comforted by the court's dicta. Since the lex loci
rei sitae rule has been held to apply to all matters concerning property,
the court's holding in Lamkin is surprising and has not been followed in
subsequent cases. Generally, the lex loci rei sitae rule remains the appli-
cable choice of law rule in disputes concerning real property.

INHERITANCE

In no area of law is the Alabama territorialistic approach to conflict of
laws more pronounced than in disputes concerning inheritance and de-
scent. The basic rule of choice of law in this area was announced in the
seminal case of Varner v. Bevil." The issue in Varner was whether a will
made and published by a Mississippi decedent, who was domiciled in
Mississippi at the time of his death, could be admitted to probate in Ala-
bama before any action was taken on it in Mississippi.8" In answering the
question affirmatively, the court reviewed the choice of law rules concern-
ing testamentary disposition of real and personal property. The court
found that the disposition of real property is governed by the law of the

80. Id. at 340-41, 58 So. at 258-59.
81. Id. at 341, 58 So. at 259.
82. Id. at 341-42, 58 So. at 260.
83. Id. at 342, 58 So. at 260.
84. 17 Ala. 286 (1850).
85. Id. at 289.
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place where the property is situated and that the disposition of personal
property is governed by the law of the testator's domicile.86 The validity
of the testamentary document with respect to the capacity of the testator
and the formalities necessary to give it effect were therefore determined
by the law of these respective jurisdictions.8 7 Thus, the part of the estate
located in Alabama that was transferred by the will in Varner could be
probated in Alabama before action was taken in Mississippi."

This general rule also was applied when a decedent died intestate in a
state other than that of his domicile. In John v. Copeland's Administra-
tor, 9 a child had moved from Alabama to Tennessee after the death of
her father and subsequently had died there. A dispute arose over who
would inherit the child's personal property. The court held that personal
property of an intestate is distributed according to the law of the dece-
dent's domicile. Further, a child's domicile is that of the deceased father
if the mother has remarried. Therefore, the distribution of the child's
property acquired from her father's estate should be made according to
Alabama law.90

In Milton v. Summers,9 1 an adopted child had brought suit to be de-
clared the sole heir of her deceased adoptive parents. The Alabama court
looked to the law of Kentucky, the site of the adoption, to determine the
adopted daughter's rights. Unfortunately, plaintiff did not plead the ap-
plicable Kentucky statutes, and the court based its decision on what it
termed a conflict of laws presumption of the laws of a sister state. Under
this presumption, the court considered the origin of the sister state. If
the "sister state is of common origin with Alabama the presumption is
indulged that the law of such sister state is the common law, unaffected
by statutory changes." ' "9 Since the court took judical notice that Ken-
tucky was of common origin with Alabama, the common law was applied;
therefore, since the common law did not recognize that adoption confers
on the adopted child the title of heir of the adopting person, petitioner's
relief was denied.93 Since plaintiff was raised using decedent's name, was
married with that name, and was treated by decedents as their daugh-
ter," the result in Milton seems particularly harsh.

The greatest number of controversies concerning inheritance and

86. 17 Ala. at 289. Note the hand-in-glove relationship between this rule and the general
rule regarding the transfer of property.

87. Id.
88. Id.
89. 35 Ala. 521 (1860).
90. Id. at 526.
91. 280 Ala. 106, 190 So. 2d 540 (1966).
92. Id. at 108, 190 So. 2d at 541.
93. Id. at 108, 190 So. 2d at 542.
94. Id. at 107, 190 So. 2d at 541.
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choice of law issues appears to arise when a decedent's estate contains
real property in a state other than where decedent is domiciled. One of
the earliest reported cases of this genre was Pope v. Pickett," in which a
Georgia resident executed a will that was later probated and that pur-
ported to pass lands in Alabama. The validity of the will was contested.
The court, ruling that a will operative to pass real estate must be exe-
cuted and attested to in accordance with the laws of the place in which
the lands are situated, held that although the will in question had been
probated, it could not convey lands in Alabama unless it was shown that
the attesting witnesses subscribed their names in the presence of the tes-
tator, as required by Alabama statute."

A later case, Frederick v. Wilbourne, " amplified the rationale for not
allowing another state's law to govern the validity of the transfer of land
located in the forum state, even though the will that makes the purported
transfer is otherwise valid in the state where the will was executed. "A
due regard for the security, independence, and dignity of a sovereign state
requires that the lex rei sitae shall govern exclusively the devise, descent,
or heirship of real estate within its jurisdiction. "98 The court showed no
intention of attempting to entertain jurisdiction over the administration
or settlement of an estate when these functions had been rightfully and
previously undertaken by the courts of another sovereignty as long as the
subject matter of that estate was within the control of that other sover-
eignty. "[T]his state has not surrendered its exclusive authority to deter-
mine for itself the existence of will or no will to govern the devise of real
estate situate within its borders." 9 Thus, in determining which of two
wills executed in Georgia was valid to effectuate a transfer of title to land
located in Alabama, the court looked to Alabama law to settle the contro-
versy.10 0 Applying the same analysis, the court also looked to Alabama
law to decide whether an afterborn child could take an interest in a tract
of land in Alabama even though the child and her parents were domiciled
in Tennessee."'

95. 51 Ala. 584 (1874).
96. Id. at 587.
97. 198 Ala. 137, 73 So. 442 (1916).
98. Id. at 143, 73 So. at 445.
99. Id. at 146-47, 73 So. at 446.

100. See also Hall v. Proctor, 242 Ala. 636, 7 So. 2d 764 (1942), in which the court was
asked to determine the validity of a Tennessee woman's will, which the decedent's cousins
contested. The Alabama courts looked to Alabama law regarding a devise of land located in
Alabama. In its opinion, the court maintained that all real or immobile property is subject
exclusively to the law of the place where it is situated and that no interference with it by
any other sovereignty can be permitted. Thus, the probate of a will in one state is not con-
trolling with respect to descent of realty in another state. Id. at 642, 7 So. 2d at 768.

101. Ensley v. Hodgson, 212 Ala. 526, 527, 103 So. 465, 466 (1925).
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The question of which state's law controls when a contract has been
made for the sale- of land located in Alabama and when the owner has
died before completion of the sale has been delineated in two cases, Mc-
Guire v. Andre0 2 and Jones v. Jones.0° In McGuire, a Kentucky couple,
the McGuires, entered into a contract to sell land located in Alabama to
an Alabama corporation. Before the transaction could be completed, Mr.
McGuire died intestate, and the court was asked to decide whether the
rights in the land passed under Kentucky law as personalty or under Ala-
bama law as realty. The court decided that the principle of equitable con-
version transformed the real estate into personalty after the execution of
the contract for sale and, therefore, that the Kentucky laws of descent
and distribution were to be applied.10 '

In Jones, a Florida couple executed a bill of sale for property located in
Florida and also executed a note and purchase money mortgage payable
to them. The couple then moved to Alabama, where they executed a sup-
plementary agreement that modified the purchase price and reduced the
number of payments. The husband died, and his children by a prior mar-
riage sought to have the proceeds of the note declared an asset of their
father's estate and distributed under the laws of descent and distribution
of Alabama. The court agreed that the general rule is that the descent of
personal property is governed by the laws of the domiciliary state at the
time of death but stated an exception to this rule "where the personal
property (movables) pertain to real property transactions. . . . [A] deed
of trust or mortgage in this state is construed according to the laws of
another state if it were executed in such other state while the parties were
residing there."' 05 Therefore, when a husband and wife's personal prop-
erty, such as the mortgage and note in this case, is moved from the situs
of the real property into Alabama, the wife's estate is considered to have
vested according to the laws of the other state.' The mortgage created a
tenancy by the entirety,10 7 the character of which cannot be altered by a
later change of domicile to Alabama.108 The children's argument, there-
fore, was defeated, and the wife took the proceeds of the note and mort-
gage by the entirety with the right of survivorship.10 9

102. 259 Ala. 109, 65 So. 2d 185 (1953).
103. 293 Ala. 39, 299 So. 2d 729 (1974).
104. 259 Ala. at 117, 65 So. 2d at 192. The court also maintained that had the contract

for sale been merely an option to buy, the laws of Alabama would govern the descent and
distribution since the principle of equitable conversion would not apply. Id. at 114, 65 So.
2d at 188.

105. 293 Ala. at 42, 299 So. 2d at 732.
106. Id. at 42-43, 299 So. 2d at 732.
107. Id. at 43, 299 So. 2d at 731.
108. Id. at 43, 299 So. 2d at 733.
109. Id.
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Jones appears to be the only exception to the strict territorial concept
of inheritance: that is, the inheritance of real property is governed by
the lex loci rei sitae and the inheritance of personalty is governed by the
law of the decedent's domicile, modified only when the personal property
pertains to real property transactions entered into in another sovereign
state. In Jones, this exception seems to be consistent with the general
rule because the property on which the mortgage and note were executed
was located in another state. Since the laws of the state in which the
property is located govern matters relating to the property, the exception
seems both logical and equitable in cases similar to Jones.

The choice of law rules established for inheritance also apply with re-
spect to trusts created by valid wills.1 10 In First National Bank of Ari-
zona v. First National Bank of Birmingham,"' the court, in a case of first
impression, dealt with the issue of which state's law should apply to de-
termine the validity of an instrument made in Arizona, when that instru-
ment purported to exercise the power of appointment created by a will
executed in Alabama. In First National Bank, an Alabama citizen had
created in his will a trust for the benefit of his children. The children
were given the power to execute appointments to the trust. One child
living in Arizona had exercised this power twice, and, after that child's
death, the court was called upon to determine the validity of the appoint-
ments so that a disposition of the trust assets could be made. In reaching
its decision, the court relied directly upon the rule reported in Corpus
Juris Secundum"2 and reflected upon whether the father as an Alabama
resident would have contemplated that the law of another state would
govern the power of appointment."1 After reflecting upon these consider-
ations, the court ruled that the father's will controlled the child's will.
Alabama law, in turn, controlled the father's will, and since Alabama was
the situs for the trust established under the father's will, Alabama law
was the appropriate choice to judge the validity of any executions of
appointment. 1 '

110. See Hoglan v. Moore, 219 Ala. 497, 501, 122 So. 824, 828 (1929): "[Tlhe validity,
extent, and nature of the trust created by the testator's last will depends upon the laws of
the state of the domicile of such testator at the time of his death, as affecting the bequest
and succession of such personal property."

111. 348 So. 2d 1041 (Ala. 1977).
112. Id. at 1045 (quoting 72 C.J.S. Powers, § 44 (1951)):

[A]n instrument executing a power is governed by the law of the jurisdiction
which controls the effect of the instrument creating the power, and . . . questions
as to the validity, sufficiency, construction, and operation of the execution of a
power are to be determined by the law of the domicile of the donor of the
power.. ..

113. 348 So. 2d at 1045.
114. Id. at 1044.
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Few policy considerations enter into decisions of which state's law
should be applied in questions concerning inheritance. The approach is
strictly mechanical, which leads to decisions that are predictable if not
somewhat inequitable in that the intentions of testators may be defeated.

SECURED TRANSACTIONS

The courts have grappled with the choice of law issue with regard to
secured transactions in a series of four cases. All of these cases inter-
preted the Uniform Commercial Code (U.C.C.) as adopted by Alabama."l '
The U.C.C. provides its own set of rules for resolving choice of law ques-
tions dealing with secured transactions. The first case in the series, De-
posit National Bank v. Chrysler Credit Corp.,"16 concerned an automo-
bile that was bought in Nevada under a conditional sales contract. The
seller assigned this contract to Chrysler. The purchaser obtained a Ne-
vada certificate of title, and Chrysler's security interest was perfected
under Nevada law by proper entry of the interest on the certificate of
title. The automobile was removed to Alabama a year later. Within a
year, the purchaser executed a promissory note to plaintiff. The pur-
chaser defaulted and the sheriff attached the automobile. At the time of
the attachment, Chrysler had filed no security interest in the automobile
in Alabama. Since the U.C.C. states that in this type of situation perfec-
tion is governed by the law of the state that issued the certificate, the
court looked to the law of Nevada. Under section 9-103(3) of Alabama's
version of the U.C.C.,"'1 any security interest so perfected is given a four-
month grace period before the interest has to be perfected in Alabama. If

115. ALA. CODE § 7-9-103(3) (1975) provides:
If the security interest was already perfected under the law of the jurisdiction
where the property was when the security interest attached and before being
brought into this state, the security interest continues perfected in this state for
four months and also thereafter if within the four-month period it is perfected in
this state. The security interest may also be perfected in this state after the expi-
ration of the four-month period; in such case perfection dates from the time of
perfection in this state. If the security interest was not perfected under the law of
the jurisdiction where the property was when the security interest attached and
before being brought into this state, it may be perfected in this state; in such case
perfection dates from the time of perfection in this state.

ALA. CODE § 7-9-103(4) (1975) provides:
Notwithstanding subsections (2) and (3), if personal property is covered by a cer-
tificate of title issued under a statute of this state or any other jurisdiction which
requires indication on a certificate of title of any security interest in the property
as a condition of perfection, then the perfection is governed by the law of the
jurisdiction which issued the certificate.

116. 48 Ala. App. 161, 263 So. 2d 139 (1972).
117. ALA. CODE § 7-9-103(3) (1975).
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after this period the interest has not been perfected, it loses its priority in
relation to other interests that are perfected. Plaintiff relied on section 9-
103(3) in asserting its claim for priority over defendant's claim, but the
court looked to section 9-103(4),"0 which it held "unequivocally removes
application of Sec. 9-103(3) to any personal property covered by a certifi-
cate of title issued under a statute of any state which requires indication
on a certificate of title of any security interest as a condition of perfec-
tion." 9 The court recognized the extreme hardship that this decision
placed on prospective Alabama lienholders but felt that this hardship was
compounded by inadequate registration and title statutes in Alabama,
which could be corrected only through legislation.2 0

In General Motors Acceptance Corp. v. Long-Lewis Hardware Co.,"21

the court decided how the U.C.C. was to be applied when the interest was
perfected in a sister state that did not require the notation of the security
interest on the certificate of title. Plaintiff obtained a security interest in
an automobile purchased in Oklahoma. Oklahoma law stated that the se-
curity interest was perfected when the financing statement was filed with
the clerk of the Oklahoma county court where the debtor resided. In
other words, the notation of the security interest was not required on the
title itself as a condition of perfection.' 2

2 The automobile subsequently
was taken to Georgia, where a certificate of title was issued, but no secur-
ity interest holders were listed. Georgia is a certificate of title state that
requires a security interest to be noted on the certificate in order for it to
be perfected.12 3 If a perfected security interest is not shown on another
state's certificate of title, however, as it was not in the instant case, the
security interest so perfected in that other state remains perfected for six
months after the first Georgia certificate of title has been issued." 4

The day after the Georgia certificate of title had been issued in this
case, the automobile was sold to defendant, an Alabama corporation.
Before the sale, defendant attempted to ascertain the authenticity of the
ownership of the vehicle. 12 5 Defendant in turn sold the vehicle. Mean-

118. ALA. CODE § 7-9-103(4) (1975).
119. 48 Ala. App. at 163, 263 So. 2d at 141. In other words, no further action in Alabama

was needed to protect the security interest.
120. Id.
121. 54 Ala. App. 188, 306 So. 2d 277 (1974).
122. OKLA. STAT. tit. 12A, § 9-301(1) (1971).
123. OFFICIAL CODE OF GA. ANN. § 40-3-50(b) (Michie 1982), GA. CODE ANN. § 68-421a(b)

(Harrison 1980 & Supp. 1982) (editorial changes only).
124. 1962 Ga. Laws 79, 85 (superseded 1978).
125. Defendant contacted the Georgia Motor Vehicle Unit and inquired about the exis-

tence of any prior lienholders. Defendant was told that there were none. Defendant then
called the FBI and was told that the car was not stolen. 54 Ala. App. at 192-93, 306 So. 2d at
280.
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while, plaintiff had filed financing statements with the probate judges of
four counties in Alabama and, upon learning of defendant's transactions
with the automobile, filed a suit for conversion of the vehicle. Ruling that
plaintiff's security interest had been perfected under the laws of
Oklahoma, the court applied section 9-103(3) and determined that plain-
tiff had perfected its interest in Alabama within the four-month grace
period given to holders of security interests from sister states.' The
Georgia interlude did not change the priority of interests since Georgia
law granted a six-month grace period to perfect a security interest ob-
tained in another state. In either Alabama or Georgia, therefore, plain-
tiff's security interest was in effect at the time of the sale to defendant.
Section 9-103(4) applies "only in those states where the notation of the
security interest is required on the certificate of title as a condition of
perfection.' 21 7 When an Alabama citizen purchases an automobile that
has a perfected security interest under the laws of sister states, he as-
sumes the risk of the prior perfected security interest, a risk that extends
for four months after the vehicle's arrival in Alabama.'

In a similar case, Lightfoot v. Harris Trust & Savings Bank, 2 9 plaintiff
sought to recover possession of an automobile on which it held a security
interest. The automobile originally was purchased in Illinois and plaintiff
had obtained a security interest at that time. The interest was listed on
the application for title, but the actual certificate of title was issued in
Illinois nineteen days after the car was sold again, this time to an Ala-
bama resident. The date of perfection was listed on the Illinois certificate
of title, however, as the date of the first sale.'2 0 The court ruled, that
plaintiff's security interest was perfected and allowed the interest to be
asserted against the innocent Alabama purchaser for value. 31 In coming
to this conclusion, the court looked to the Illinois law that required all
certificates of title to indicate the security interests in the property. s3 2

According to section 9-103(4), therefore, the perfection was governed by
the law of the jurisdiction that issued the certificate. Under Illinois law,
perfection relates back to the date of attachment if the application for
title is delivered within twenty-one days of the attachment of the security
interest."3 3 Plaintiff, therefore, was not required to take any other action

126. Id. at 191, 306 So. 2d at 279.
127. Id. at 192, 306 So. 2d at 280.
128. Id. at 193, 306 So. 2d at 281.
129. 357 So. 2d 654 (Ala. 1978).
130. The Illinois certificate of title act, which governs the perfection of security interests

in automobiles, contains a relation back clause. See ILL. REV. STAT. ch. 951/2, § 3-202 (1971
and Supp. 1982).

131. 357 So. 2d at 658.
132. Id. at 657-58. See ILL. REV. STAT. ch. 951/2, § 3-107(a) (1971).
133. See South Div. Credit Union v. Deluxe Motors, Inc., 42 II. App. 3d 219, 355 N.E.2d
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in Alabama in order to perfect his security interest under section 9-
103(4).

One justice dissented."3 4 The justice maintained that the majority's ap-
plication of section 9-103(4) was erroneous since the Illinois statute did
not explicitly require the security interest to be listed on the certificate as
a condition of perfection. Thus, Justice Beatty felt that section 9-103(3)
should govern the case. If section 9-103(3) were applied, the perfection of
plaintiff's interest .would date from the time of perfection in Alabama
and, as a result, the interest could not be asserted against defendant in
the instant case. Justice Beatty's position was that in so construing the
Illinois law on perfection, the majority had surrendered to Illinois, a for-
eign state, the control of property moving into Alabama."

In Massey-Ferguson Credit Corp. v. Wells Motor Co.,"" the court dealt
with the meaning of the four-month grace period that section 9-103(3)
allows to holders of perfected out-of-state security interests. The question
was whether this period grants the out-of-state interest an absolute prior-
ity against new interests acquired and filed during the period or whether
it was merely a grace period during which the out-of-state holder must
refile if he is to insure against displacement of his priority. The issue
arose when plaintiff obtained a security interest in a combine bought in
South Carolina. The interest was recorded, and two years later the com-
bine was sold to defendant, an Alabama corporation, at an auction in
North Carolina. Defendant sold the combine three months later to an Al-
abama resident. This sale occurred within four months of the removal of
the collateral to Alabama. The new purchaser filed a financing statement
in Alabama. Both the new purchaser and defendant were purchasers for
value without knowledge of plaintiff's security interest. Two years after
the removal of the collateral, plaintiff located the combine, filed suit for
conversion, and also filed a financing statement. Plaintiff argued that it
had an absolute priority against other interests acquired during the first
four months of the collateral's entry into Alabama and that since the sale
of the combine occurred during this period, it was irrelevant that their
security interest was not filed until after the sale.'3 7 The court held that
plaintiff's security interest became unperfected upon plaintiff's failure to
file in the state within the four-month period following the removal of the
collateral. The court concluded that the four-month period was long
enough for a secured party to discover the removal of the collateral and
to file in Alabama. Failure to file within that period makes the originally

715 (1976); Peterson v. Ziegler, 39 Ill. App. 3d 379, 350 N.E.2d 356 (1976).
134. 357 So. 2d at 661 (Beatty, J., dissenting).
135. Id. at 662.
136. 374 So. 2d 319 (Ala. 1979).
137. Id. at 321.
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perfected interest subject to defeat by those who take priority over an
unperfected security interest."8" The four-month period is not a period of
absolute perfection.

Inadequate registration and title statutes have combined with the
court's practice of honoring the perfection of out-of-state secured inter-
ests to work an inequity upon Alabama residents in some cases. No mat-
ter how diligently a purchaser may try to protect his interest, he can be
defeated by an unrecorded out-of-state security interest. This practice
seems to be antithetical to the rationale behind Alabama's general con-
flict of laws methodologies. The underlying motivations of certainty, re-
alization of reasonable expectations, and uniformity are defeated by the
court's approach to conflict of laws issues regarding secured transactions.

CONCLUSION

With respect to choice of law questions, Alabama courts have been re-
luctant to deviate from the time-honored approaches that emphasize ter-
ritorialism and state sovereignty. This reluctance even extends to using
escape devices, such as characterizing a transaction as something other
than what it appears to be, in order to apply different substantive law.

The wall of precedent is beginning to show signs of cracking, however,
in the area of multistate tort actions, especially in wrongful death actions.
The court appears to be willing to apply a more policy-oriented approach.
If the dissent in Battles is any indication, the court's new approach will
be characteriied by emphasis on identification of the state with the great-
est interest in the case and a general weighing of all the factors of the
case to determine which state has the most significant relationship to the
cause of action.

It is logical that torts will be the first area of law in which the court will
take a more flexible approach in resolving conflicts questions. Mechanical
application of the traditional rules with no exceptions has created many
situations in which a worthy claimant has found no forum for relief. The
traditional approach to conflicts in other areas of law has not created
such a dramatic and compelling motivation for change.

CAROL LYN KESSINGER

138. Id. at 322-23.
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