
COMMENTS

Conflict of Laws in Florida

I. INTRODUCTION

Conflict of laws is a confusing body of law. In part, this confusion fol-
lows from the fact that a court's approach to a conflicts question depends
on the area of law in which the question arises. It is, therefore, impossible
to discern the evolution of any one trend common to all areas of the law,
or to draw, any general conclusion concerning the approaches courts have
adopted.

The courts in Florida have taken giant steps forward in some areas of
the law, while lagging behind in others. The Florida courts have aban-
doned precedent in some areas in favor of a more modern approach. In
still other areas, the courts no longer apply the principles previously fol-
lowed, but the shift to a new approach is more subtle. There also are
areas in which the courts have made very few apparent changes.

This Comment focusses on conflict of laws questions that the courts in
Florida have addressed and resolved in the areas of contracts, insurance,
usury, torts, and descent and distribution. The decisions in the areas of
usury and torts are examples of how the courts have adopted new ap-
proaches. In the areas of contracts and insurance, the changes are more
subtle. Of the topics discussed in this Comment, descent and distribution
best exemplifies adherence to the past.

These areas are addressed only in the context of a conflict between the
laws of Florida and the laws of other states. Discussion of these questions
as they might arise when there is conflict between Florida law and federal
law or between Florida law and the laws of foreign countries must await
another day.
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II. CONTRACTS

Contracts is one of the most complex areas in choice of law.' Conse-
quently, a detailed discussion of the choice of law principles in Florida
pertaining to contracts is not practical in this comment. The focus of this
section is upon Florida's general choice of law principles in the common
law of contracts, with emphasis on recent decisions and trends.' The Flor-
ida courts generally have maintained a traditional approach, but recently
have begun to discuss the considerations employed in the application of
the more modern approaches.

In Walling v. Christian & Craft Grocery Co.,' an 1899 decision, the
Supreme Court of Florida held that matters bearing on the execution,
interpretation, validity, and substantive rights and obligations of a con-
tract are to be determined by the law of the state where the contract is
made;4 matters relating to the performance of a contract are to be deter-
mined by the law of the state where the contract is to be performed;5 and
in the absence of statutes to the contrary," matters relating to procedure
and remedy are to be determined by the law of the forum.7 Apparently,
the rationale of this approach was that mechanical choice of law rules
would result in ease of application, uniformity of result, avoidance of
forum shopping, and predictability, and hence, interstate commerce
would be furthered. Few of these ends actually were realized,, however,

1. RESTATEMENT (SECOND) OF CONFLICT OF LAWS ch. 8 introductory note (1971) [hereinaf-
ter cited as RESTATEMENT (SECOND)].

2. Choice of law rules governed by the Uniform Commercial Code and other statutes are
beyond the scope of this section. Contracts for the sale of land and contracts directly affect-
ing land are governed by the law of the state where the land lies. Thomson v. Kyle, 39 Fla.
582, 594, 23 So. 12, 16 (1897). See infra section VI, DESCENT AND DISTRmUTION.

3. 41 Fla. 479, 27 So. 46 (1899). This decision adopted the holding of Scudder v. Bank,
91 U.S. 406 (1875).

4. This is the doctrine of lex loci contractus. Gillies v. Aeronaves De Mexico, 468 F.2d
281, 284 (5th Cir. 1972), cert. denied, 410 U.S. 931 (1973). The place of the making of a
contract is the place where the last act is done that is necessary to complete the contract
and make it valid. Goodman v. Olsen, 305 So. 2d 753, 755 (Fla. 1974), cert. denied, 423 U.S.
839 (1975).

5. The place of performance is the place where the most significant acts under the con-
tract are to be performed, as opposed to incidental and ancillary matters. Boat Town
U.S.A., Inc. v. Mercury Marine Div., 364 So. 2d 15, 18 (Fla. Dist. Ct. App. 1978).

6. FLA. STAT. ANN. § 95.10 (Harrison 1979) provides an exception to the general rule that
procedural matters are to be determined by the law of the forum. Although statutes of limi-
tations are deemed procedural by the Florida courts, section 95.10 provides in pertinent
part: "When the cause of action arose in another state. . . and its laws forbid the mainte-
nance of an action because of lapse of time, no action shall be maintained in this state." For
a general discussion of the application of this statute see Colhoun v. Greyhound Lines, Inc.,
265 So. 2d 18 (Fla. 1972).

7. 41 Fla. at 489, 27 So. at 49.
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primarily because not all states followed this approach. Of the states that
did follow the same approach, not all of them applied the rules uniformly.
The traditional approach left no room for the consideration of the state's
relative interests or for the court's concepts of justice. Despite these
shortcomings, Florida has yet to abandon formally the traditional ap-
proach in contracts,' although the court has abandoned the traditional
approach in other areas.' Rather, the Florida courts have carved out vari-
ous exceptions and modifications to the traditional rules which have re-
sulted in an analysis similar to that of the modern approaches.

The court in Department of Motor Vehicles v. Mercedes-Benz of
North America, Inc."0 followed a long line of Florida precedents", and
held that when parties to a contract indicate in the agreement that a par-
ticular law is to govern, Florida courts will apply that law in accordance
with the parties' intentions."2 In that case, plaintiff, a Florida corpora-
tion, entered into an automobile dealership agreement with defendant.
The contract was made in New Jersey and provided that New Jersey law
would govern. Plaintiff attempted to transfer the dealership to another
Florida business and gave notice of the sale to defendant. When defen-
dant refused to transfer the dealership, plaintiff sued, relying on a New
Jersey statute" that would have ratified the transfer because defendant
did not approve or disapprove the transfer within the allotted time. After
finding that the choice of law provision in the contract controlled," the
court found a "reasonable relationship""5 between the agreement and
New Jersey because, under the contract, cars and parts were to be or-
dered in New Jersey, titles remained in New Jersey prior to payment, and
credit terms were established in New Jersey." Perhaps the party auton-

8. See, e.g., Straus v. Sillin, 393 So. 2d 1205 (Fla. Dist. Ct. App. 1981); Boat Town
U.S.A., Inc. v. Mercury Marine Div., 364 So. 2d 15 (Fla. Dist. Ct. App. 1978).

9. In Jemco, Inc. v. United Parcel Serv., Inc., 400 So. 2d 499, 501 n.5 (Fla. Dist. Ct.
App. 1981), the court refused to abandon the doctrine of lex loci contractus, even though the
most significant relationship test of the Restatement Second had been adopted for tort cases
in Bishop v. Florida Specialty Paint Co., 389 So. 2d 999 (Fla. 1980). The court did admit,
however, that the Bishop decision "may foretell the end of lex loci contractus" in the fu-
ture. 400 So. 2d at 501 n.5.

10. 408 So. 2d 627 (Fla. Dist. Ct. App. 1981).
11. See, e.g., Boat Town U.S.A., Inc. v. Mercury Marine Div., 364 So. 2d 15 (Fla. Dist.

Ct. App. 1978); Hirsch v. Hirsch, 309 So. 2d 47 (Fla. Dist. Ct. App. 1975).
12. 408 So. 2d at 629.
13. N.J. STAT. ANN. § 56:10-6 (West Supp. 1982).
14. 408 So. 2d at 629.
15. Id. This is an approach similar to that of RESTATEMENT (SECOND) § 187. That section

requires a "substantial relationship" to the chosen state and a "reasonable basis" for the
parties' choice. Id. § 187(2)(a).

16. 408 So. 2d at 629.
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omy rule" that was enunciated in Mercedes-Benz was adopted by Florida
because this rule afforded the best means of fulfilling the needs of the
commercial community for certainty and predictability which were not
realized under the traditional approach.1 8

Although it is unclear from the court's decision in Mercedes-Benz
whether the contract must have a "reasonable relationship" to the chosen
state or whether this is merely dicta, the court's decision that the agree-
ment had a reasonable relationship to the designated state clearly indi-
cates that the court was concerned with the states' relative interests in
addition to the needs of commercial certainty and predictability. A rela-
tionship to the chosen state prevents the parties from choosing a state's
law specifically to validate an otherwise unenforceable contract. In the
absence of a relationship requirement, the designated state might have
little or no interest in having its law apply, while the public policies and
interests of the states that are related to the agreement would be substan-
tially frustrated by the application of the designated state's law. It is also
arguable that the parties cannot intelligently choose the law of a state
with which they have no relationship because the parties are necessarily
unfamiliar with that law.1 9 As a result of this unfamiliarity, the parties
might choose a law that would invalidate the agreement. The invalidation
of the agreement would frustrate the interests of commercial convenience.
Thus, the party autonomy rule, which does not limit the parties' ability to
choose a particular law to govern, would not necessarily reach the goals of
commercial certainty and would ignore the interests of the states whose
laws are competing for application. It is thus important to note that the
court recognized the shortcomings of the pure autonomy rule by the dis-
cussion of a reasonable relationship requirement.

In Boat Town U.S.A., Inc. v. Mercury Marine Division,"0 the court in-
dicated that the parties' intention for a particular law to govern must be
clearly shown in the agreement. In that case, defendant, a Florida corpo-
ration, contracted to become a dealer of plaintiff's products. Plaintiff was
a Delaware corporation with its principal place of business located in
Wisconsin. The contract was executed in Wisconsin and provided that
the contract was to be "interpreted and construed" in accordance with
the laws of that state.21 When plaintiff sued for the purchase price of

17. The process of allowing the parties to choose which state's law will apply by
designating that law in the contract is called the party autonomy rule. See generally
Yntema, Contract and Conflict of Laws: 'Autonomy' in Choice of Law in the United
States, 1 N.Y.L.F. 46 (1955).

18. See Scherk v. Alberto-Culver Co., 417 U.S. 506, 516 (1974).
19. See RESTATEMENT (SECOND) § 187 comment f.
20. 364 So. 2d 15 (Fla. Dist. Ct. App. 1978).
21. Id. at 17.
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certain products, defendant counterclaimed that plaintiff had breached
the contract by failing to renew the dealership agreement in accordance
with the Wisconsin Fair Dealership Law.2 2 The court stated that there
were no ambiguities in the contract and held that the choice of law clause
had no effect, because under Florida law a court could neither interpret
nor construe an agreement unless the contract itself was ambiguous.2 8

The court, nevertheless, applied Wisconsin law under the doctrine of lex
loci contractus.24

The court in Boat Town, thus, held that the clause indicating the
agreement would be "interpreted and construed" under Wisconsin law
did not manifest an intention that Wisconsin law was to govern the par-
ties' substantive rights and obligations under the contract.2 5 Under this
analysis, it would be possible for one state's law to govern rights and obli-
gations and for another state's law to govern the interpretation of ambig-
uous language. Mercury Marine's obvious intent in drafting the clause,
however, was to insure that it would be concerned only with one state's
law while contracting with out-of-state dealers. The objective was to in-
sure commercial certainty and predictability, as well as to simplify the
task of Mercury Marine's lawyers. The court thus did not base its hold-
ing on the parties' constructive intent, but on the policy of encouraging
more careful draftsmanship. Apparently, a clearer choice of law provision
would further the interests of certainty and predictability. The facts of
this case provided the court with an excellent opportunity to enunciate
this policy because the parties' actual intent-that Wisconsin law was to
govern substantive rights as well as interpretation-was reached under
lex loci contractus.

Another modification of the doctrine of lex loci contractus recognized
by the Florida courts is that Florida will refuse to apply lex loci contrac-
tus if the application of that doctrine would violate some substantial
forum policy.2 6 The policy analysis of the Florida courts can have the
same effect as the modern interest analysis approach.2 7 For example, in

22. Wis. STAT. ANN. ch. 135 (West 1974).
23. 364 So. 2d at 17. The court relied on the technical distinction that the contractual

provision provided for the agreement to be "interpreted and construed" under Wisconsin
law rather than to be governed by Wisconsin law. Since the agreement did not provide for a
governing law, the court refused to consider how Wisconsin law would have interpreted the
provision because Florida law allowed no interpretation of an unambiguous contract.

24. Id. at 18. See supra note 4.
25. Id. at 17.
26. See, e.g., Kellogg-Citizens Nat'l Bank v. Felton, 145 Fla. 68, 199 So. 50 (Fla. 1940)

(contract made by married woman, although valid in state where made, not enforced in
Florida because of Florida's policy (then) against allowing married women to contract).

27. Interest analysis involves an inquiry into the policies underlying the laws of the
states related to the controversy. This inquiry leads to the determination of whether a 'false
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Boat Town, the court stated that foreign law will be applied only because
of principles of comity and convenience and foreign law will not be ap-
plied to defeat forum policy.28 Defendant in Boat Town counterclaimed
that plaintiff, a Delaware corporation with its principle place of business
located in Wisconsin, had violated Wisconsin law by failing to renew the
dealership agreement. After finding that Wisconsin law applied under lex
loci contractus,2 9 the court stated that Wisconsin had 'significant inter-
ests' in controlling dealership agreements as evidenced by its statute and
"Florida should not take it upon herself to countermand"8 0 the policies of
Wisconsin without some compelling reason. The court further stated that
Wisconsin law in fact served the best interests of both states.8 Thus, the
court, although purporting to resolve the case under lex loci contractus,
relied heavily on interest analysis. Under interest analysis the court ap-
plied Wisconsin law because there was no true conflict of the states'
interests.

2

In Jemco, Inc. v. United Parcel Service, Inc.,33 the court refused to
invalidate a contractual indemnity provision because enforcement would
not frustrate Florida policy. In that case, Jemco, a Texas corporation,
agreed to install a conveyor in United Parcel Service's (UPS) Miami office
and to indemnify UPS against all work related injury claims.8 The con-
tract had been negotiated in Texas and New York, signed by Jemco in
Texas, and signed by UPS in Connecticut. When sued by an employee of
Jemco who was injured while installing the conveyor, UPS filed a third-
party complaint against Jemco for contractual indemnity.8 5 Defendant
Jemco asserted that the provision was void under Florida law because it
did not comply with a Florida statute that set detailed standards for such

conflict' exists or whether a 'true conflict' exists. A false conflict exists if the policies of only
one state's law would be advanced by the application of its law, and interest analysis would
require the application of that law. In a case in which only the forum state and one other
state are connected to the controversy, a true conflict exists if the policies underlying the
laws of either state would be advanced by the application of its laws and forum law would
be applied under a pure interest analysis approach. See generally B. CuRRIE, SELECTED Es-
SAYS ON THE CONFLICT OF LAWS ch. 2 (1963).

28. 364 So. 2d at 18.
29, Id.
30. Id.
31. Id. at 19.
32. A false conflict existed because the policies of Wisconsin were furthered by the appli-

cation of its Fair Dealership Law since the entity sought to be controlled by the statute was
a Wisconsin business. Florida had no such interest in having its law apply.

33. 400 So. 2d 499 (Fla. Dist. Ct. App. 1981).
34. UPS was an Ohio corporation with its principal place of business in Florida. Id. at

500.
35. Id.
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provisions. 6 After finding that the contract was made in Connecticut, 7

the court applied the law of that state because indemnity provisions are
not inherently offensive in Florida.38 The court stated that it would not
refuse to enforce the provision because the provision failed to contain the
"magic words" that would have made it enforceable under the Florida
statute.3'

In Temporarily Yours-Temporary Help Services, Inc. v. Manpower,
Inc.,'0 the court refused to enforce a restrictive covenant in a contract in
which the parties clearly designated that Wisconsin law was to govern
since enforcement would serve to frustrate Florida policy. The covenant,
which was made in Florida, restricted a former employee of Manpower
from engaging in a competitive business within a two hundred mile radius
of Manpower for two years. Wisconsin law would have enforced the cove-
nant only if the restrictions were reasonably necessary to protect the em-
ployer; any unreasonably restrictive covenant would be totally void. The
court, however, applied Florida law because Florida's policy, expressly
stated in a statute,'1 was that covenants not to compete, which are rea-
sonable in time and geographic area, would be enforced." After finding
the restrictions reasonable, the court affirmed the trial court's issuance of
an injunction against the former employee."

The distinction between Temporarily Yours and Jemco appears to be
that in the former case Florida had a substantial interest in protecting
Florida businesses by allowing reasonable covenants not to compete,
while in the latter case Florida's policy on indemnity was satisfied by sub-
stantial compliance with the statute. Among the "magic words" of the
Florida statute that were omitted from the Jemco agreement, however,
was a provision which required a dollar limitation on the amount of in-
demnity. Arguably, Florida's interest in protecting its contractors from
excess liability under indemnity agreements would be as strong as its in-
terest in protecting Florida businesses by allowing reasonable covenants

36. Id. FLA. STAT. ANN. § 725.06 (Harrison 1979) provides that indemnification provi-
sions in construction contracts shall be void and unenforceable unless (1) the contract con-
tains a dollar limitation on the amount of indemnification or (2) the person indemnified
under the contract gives specific consideration for the indemnification.

37. The court applied the doctrine of lex loci contractus because the provision was a
matter of obligation rather than remedy. 400 So. 2d at 501 n.6. Since the contract was
signed by UPS in Connecticut and that was the last act necessary to make the contract
valid, Connecticut law was held applicable. Id. at 500.

38. 400 So. 2d at 502.
39. Id.
40. 377 So. 2d 825 (Fla. Dist. Ct. App. 1979).
41. FLA. STAT. ANs. § 542.12 (Harrison 1979).
42. 377 So. 2d at 827.
43. Id.

19831
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not to compete. Thus, the real distinction between the cases is that, in
Jemco, Florida had no policy interest in applying its law because no Flor-
ida contractor was involved,44 while in Temporarily Yours it was neces-
sary to invoke Florida law for the benefit of the Florida business involved
in that case. Apparently, Florida has little or no policy interest in apply-
ing Florida law for the protection of nonresidents.

Florida courts, therefore, adhere to the traditional lex loci contractus
doctrine for contracts, unless the parties have clearly indicated in the
contract that a particular foreign law is to govern. Although it is unclear
whether Florida will require a reasonable relationship between the con-
tract and the designated state, a reasonable relationship should be re-
quired. Notwithstanding these choice of law rules, the Florida courts ap-
ply Florida law when the application of foreign law would frustrate a
substantial forum policy.

The cases in which the courts have invoked public policy to avoid the
doctrine of lex loci contractus have not concerned barbarous foreign laws.
Instead, the Florida courts have applied the public policy exception
whenever the interests of Florida in applying Florida law outweigh the
foreign state's interests in the application of the foreign law. This use of
the public policy exception to lex loci contractus on the basis of the
judge's differing conceptions of the state's policy destroys the justifica-
tions originally given for the traditional approach-ease of application,
uniformity of result, predictability, and prevention of forum shopping. Al-
though the courts have yet to recognize formally a shift to a more modern
approach, at least elements of a more modern approach have been verbal-
ized. In practice and result, the trend seems to be a shifting away from
the traditional approach.

III. INSURANCE

In recent years, a great deal of litigation has occurred in Florida con-
cerning choice of law in the area of insurance. Since insurance is a form of
contract, many of the rules applicable to contracts are equally applicable
to insurance. Florida courts, therefore, have applied the traditional ap-
proach and held that insurance contracts are governed by the law of the
state where the agreement is executed. 5 The Florida courts also recognize

44. Jemco was a Texas corporation that apparently did little business in Florida. 400 So.
2d at 500.

45. Eagle Star Ins. Co. v. Parker, 365 So. 2d 780, 781 (Fla. Dist. Ct. App. 1978); Allstate
Ins. Co. v. Langston, 358 So. 2d 1387, 1390 (Fla. Dist. Ct. App. 1978). Although an insurance
contract is governed under the laws of the state where it was executed, the issue of whether
liability exists on the part of the insured for which the insurer will be responsible is deter-
mined by the application of the appropriate choice of law principle. For example, in Lang-
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a contractual provision that designates that a particular state's law is to
govern.46 In the insurance area, however, the courts have been dissatisfied
with the results obtained under the traditional approach and have em-
ployed certain escape devices such as characterization 47 and public policy
considerations to avoid the harsh results sometimes produced by the
traditional approach. The public policy exception has been widely used in
decisions in the insurance area, and these decisions clearly reflect a trend
toward the more modern approaches.

One method that Florida courts have used to avoid the unjust results of
the traditional approach is to characterize certain insurance cases as tort
cases so that Florida law would apply under the doctrine of lex loci
delicti.' In Government Employees Insurance Co. v. Grounds,'4 the in-
sured sued the insurer to recover the amount of a Florida judgment above
the policy limit of an automobile insurance policy. The insured claimed
that in a previous suit against him the insurer failed to investigate the
claim against the insured adequately to determine the extent of damages
and that the insurer negligently failed to accept an offer to settle for the
policy limit.5" The insurer claimed that Mississippi law applied because
the contract was executed in that state and, under the law of Mississippi,
the insured could not recover. 1 The court, nevertheless, applied Florida
law, which allowed recovery, 2 because the action was "not a contract ac-
tion strictly speaking."' Rather, the court found that the action was "a
hybrid which has some aspects of a tort action and some aspects of an

ston v. Personal Serv. Ins. Co., 377 So. 2d 993 (Fla. Dist. Ct. App. 1979), Florida law gov-
erned the owner's liability for an automobile accident because the accident occurred in that
state, while Ohio law governed the insurer's liability under the contract because the contract
was executed in Ohio. Id. at 994.

46. Aetna Life Ins. Co. v. Schmidt, 404 F. Supp. 189, 190-91 (M.D. Fla. 1975) (applying
Florida law). See also Department of Motor Vehicles v. Mercedes-Benz, Inc., 408 So. 2d 627
(Fla. Dist. Ct. App. 1981).

47. Characterization, under the traditional theory, is an escape device that courts use to
avoid the unjust and irrational results of the traditional rules by 'characterizing' a particular
cause of action as sounding in one area of law rather than in another to permit application
of the choice of law rules that will produce the desired result. See generally E. SCOLES & P.
HAY, CONFLICT oF LAWS § 18.17-.20 (1982).

48. The doctrine of lex loci delicti requires the application of the law of the place of
wrong. See infra notes 136-138 and accompanying text.

49. 311 So. 2d 164 (Fla. Dist. Ct. App. 1975), modified 332 So. 2d 13 (Fla. 1976).
50. 311 So. 2d at 167. The judgment against the insured was approximately $55,000

above the policy limit of $20,000. Id. at 165.
51. Id. at 168. See, e.g., Georgia Casualty Co. v. Cotton Mills Prods. Co., 159 Miss. 396,

409, 132 So. 73, 76-77 (1931) (insurer under no duty to settle within policy limits).
52. See, e.g., St. Paul Fire & Marine Ins. Co. v. Thomas, 273 So. 2d 117, 121 (Fla. Dist.

Ct. App. 1973).
53. 311 So. 2d at 168.
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action ex contractu. ' 's
5 The court thus held that Florida law was applica-

ble because the insured's negligence occurred in Florida.55

On appeal, the Supreme Court of Florida recharacterized the insurer's
failure to settle as a matter of performance under the contract rather
than as a tort.ss Since the contract was to be performed in Florida, the
supreme court found that Florida law was nevertheless applicable. Rather
than reversing the lower court, the supreme court simply disregarded the
language the lower court had used to characterize the action as one in
tort.57 Either court easily could have characterized the insurer's duty to
settle as an obligation that required the application of lex loci contractus.
Thus, the primary reasons for the lower court's characterization of the
action as one in tort were that Florida had the better law, Florida's inter-
est in encouraging the settlement of lawsuits, and Florida's interest in
protecting its citizens. The Supreme Court of Florida reached the same
result by characterizing the issue as a matter of performance under the
contract.

The public policy exception to lex loci contractus has been widely used
in the area of insurance. The use of the public policy exception reflects a
trend toward the modern approaches to conflict of laws problems in sev-
eral ways. First, this broad use of the exception resembles interest analy-
sis because the courts are analyzing the interests of the states whose laws
are competing for application rather than applying the public policy ex-
ception only to prevent the application of clearly offensive foreign laws.
Second, before the Florida courts will apply Florida law on public policy
grounds, they require 'contacts'"8 with the state of Florida. This approach
closely resembles the Restatement Second test,"5 although Florida courts

54. Id.
55. Id.
56. Government Employees Ins. Co. v. Grounds, 332 So. 2d 13, 14-15 (Fla. 1976).
57. Id. at 14-15.
58. Contacts that create state interests are required to satisfy the full faith and credit

clause and the due process clause. Allstate Ins. Co. v. Hague, 449 U.S. 302, 308 (1981). The
Florida courts, however, appear to go beyond the minimum contact analysis.

59. RESTATEMENT (SECOND) § 188 provides in pertinent part:
(1) The rights and duties of the parties with respect to an issue in contract are
determined by the local law of the state which, with respect to that issue, has the
most significant relationship to the transaction and the parties under the princi-
ples stated in § 6.
(2) In the absence of an effective choice of law by the parties (see § 187), the
contacts to be taken into account in applying the principles of § 6 to determine
the law applicable to an issue include:

(a) the place of contracting,
(b) the place of negotiation of the contract,
(c) the place of performance,
(d) the location of the subject matter of the contract, and
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have expressly rejected that test for contracts.0

In GiUen v. United Services Automobile Association,s1 the court
stressed Florida's strong policy against 'other insurance' clauses", in re-
fusing to enforce a provision of that kind even though it would have been
valid under a straight lex loci contractus approach."3 Plaintiff, then a resi-
dent of New Hampshire, purchased two automobile insurance policies
from defendant. Each policy provided uninsured motorist coverage of ten
thousand dollars per person and twenty thousand dollars per accident.
When plaintiff later moved to Florida, defendant was notified of the
change in residence. Defendant then issued a third policy to plaintiff,
cancelling one of the former policies. After plaintiff was seriously injured
and her husband killed by an uninsured motorist in Florida, defendant
refused to pay the limits of one policy, asserting that the 'other insurance'
clause in plaintiff's policy was valid under New Hampshire law and that
New Hampshire law should govern, because the policy was executed in
that state." The Florida Supreme Court applied Florida law, which pro-
hibited 'other insurance' clauses and stated: "Here, the substantial in-
terest of Florida in protecting its citizens from the use of 'other insurance'
clauses rises to a level above New Hampshire's interest in permitting
them. Public policy requires this court to assert Florida's paramount in-
terest in protecting its own from inequitable insurance arrangements."s5

The court thus went beyond a bare assertion that the law was offensive to
Florida's policy. The court analyzed the states' interests and found that
Florida's interest in having its law apply was superior to that of New
Hampshire because a Florida resident was involved.6

(e) the domicile, residence, nationality, place of incorporation and place of
business of the parties.

These contacts are to be evaluated according to their relative importance with
respect to the particular issue.

See infra note 152 for the text of § 6 of the Restatement Second.
60. See Gillen v. United Servs. Auto. Ass'n, 300 So. 2d 3, 6 (Fla. 1974); Jemco, 400 So.

2d at 501 n.5.
61. 300 So. 2d 3 (Fla. 1974).
62. 'Other insurance' clauses typically provide that if the insured has other insurance

against the same loss, the insurer's liability will be on a pro rata basis with the 'other insur-
ance' purchased by the insured. See id. at 5.

63. Id. at 6-7.
64. Id. at 5. The clause in question provided that.if the insured had other similar insur-

ance available and applicable to the accident, the insurer's liability would be limited to the
higher of the applicable limits.

65. Id. at 7.
66. Conversely, in Aetna Casualty & Surety Co. v. Enright, 258 So. 2d 472 (Fla. Dist. Ct.

App. 1972), in which a New York resident was injured in Florida by an uninsured motorist,
the court held that to enforce the 'other insurance' clause of a contract issued in New York
was not contrary to Florida policy. The court stated that comity required Florida to recog-
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In the second prong of its analysis in Gillen, the court found that Flor-
ida policy could be invoked because Florida had a "significant relation-
ship to the insurance contract.""" The court's decision that Florida had a
significant relationship to the contract was based on the following fac-
tors: (1) the vehicles covered were located in Florida, and the insured
had given the insurer appropriate notice of this fact; (2) the insured had
taken affirmative action to establish a residence in Florida; and (3) the
policy risk was centered in Florida with only minimal risk in New Hamp-
shire." Finally, the court stated that very little importance should be at-
tached to the fact that the contract was executed in New Hampshire be-
cause the insured "merely received a standard form insurance policy from
respondent's main office in Texas which was completed and returned."
The court's approach appears consistent with the Restatement Second
test, although the court refused to "adopt or reject"70 that test. Although
purporting to maintain the traditional approach for insurance, the Flor-
ida courts have in fact become more modern in analyzing the states' rela-
tive interests and contacts.

In Johnson v. Auto-Owners Insurance Co., 7
1 the court again analyzed

the relative contacts of the states whose laws competed for application in
deciding whether to invoke the public policy exception to lex loci contrac-
tus. In Johnson, plaintiff purchased an automobile insurance policy in
Alabama. The policy contained uninsured motorist protection, but pro-
vided that the protection would not apply to injuries sustained while op-
erating a vehicle not described in the policy. Plaintiff was injured by an
uninsured motorist in Florida while driving a vehicle not listed in the
policy. The court first found that Florida had "ample contacts '7 2 which
justified the application of Florida law. The contacts the court noted were
that the insurance policy listed the insured's address in Florida and listed
the insured as employed in Florida, that the insurer was authorized to do

nize foreign contracts except in situations necessary for the protection of Florida citizens.
Id. at 475.

67. 300 So. 2d at 6.
68. Id. at 6-7.
69. Id. at 7. But see Jemco, Inc. v. United Parcel Serv., Inc., 400 So. 2d 499 (Fla. Dist.

Ct. App. 1981), in which a contract, although negotiated in Texas and New York, was signed
by defendant in Texas and mailed to UPS in Connecticut. UPS was the last to sign the
contract and, thus, made it valid. Connecticut law, therefore, was held to govern. Jemco,
however, concerned a foreign business that was seeking the protection of Florida law. The
court, thus, had no incentive to depart from the traditional approach. See supra text accom-
panying notes 33-44.

70. 300 So. 2d at 6. See also Jemco, 400 So. 2d at 501 n.5 (court expressly refused to
adopt Restatement Second test).

71. 289 So. 2d 748 (Fla. Dist. Ct. App. 1974).
72. Id. at 749.
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business in Florida, and that the accident occurred in Florida.7" The court
then pointed out that, although the courts of Alabama had not ruled on
this particular clause, Alabama courts had been hostile to similar clauses
and that the clause was void as against public policy whether the applica-
ble law was that of Florida or of Alabama. 74

In H.S. Equities, Inc. v. Hartford Accident & Indemnity Co.," how-
ever, the court refused to find sufficient contacts to apply Florida law.
That case concerned a broker's insurance policy which was executed in
New York. Under the policy, Hartford agreed to pay any final judgment
rendered against H.S. Equities (Equities) for damages sustained by its
customers as a result of acts committed or omitted by Equities' employ-
ees in their course of business as stockbrokers. The agreement provided
that Equities would be required to give notice to Hartford as soon as
practicable of any event indicating the possibility. of a claim under the
policy. After Equities was sued by a customer and judgment was rendered
against it, Equities gave notice to Hartford of the customer's claim. Hart-
ford refused to honor the claim, however, on the ground of late notice.
Under New York law, Equities' late notice would have been fatal to its
claim against Hartford. Under Florida law, however, the late notice would
not be an absolute defense; the insured would be allowed to demonstrate
that the insurer was not prejudiced by the late notice.7 6

Despite Equities' argument that Florida had sufficient contacts to jus-
tify the application of Florida law,77 the court applied New York law and
noted that New York also had sufficient contacts: the insurance agree-
ment was negotiated and entered into in New York between two corpora-
tions whose state of incorporation and principal place of business were far
removed from Florida; notice of the claim was to be given in New York;
and the place where the loss occurred was only incidental to the contrac-
tual relations between the parties.78 Again, the determinative factor in the
court's decision not to apply the public policy exception appears to have
been the residence of the party seeking the protection of Florida law. Sev-
eral times in its opinion the court stressed that neither party was a Flor-
ida resident, although both parties were licensed in Florida and con-
ducted business in Florida. The court also queried "what interest the

73. Id.
74. Id. at 750.
75. 334 So. 2d 573 (Fla. 1976).
76. Id. at 574.
77. Id. at 575. Plaintiff argued that sufficient contacts existed because the customer of

Equities whose claim was covered by the policy was a Florida resident, the customer gave
notice of the claim in Equities' Florida office, and the customer sued Equities and obtained
the judgment in a Florida court.

78. Id. at 576.
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State of Florida has in the legal relationship between the parties in the
instant case, both of which are foreign corporations with respective prin-
cipal places of business in New York and Connecticut."'" The court,
thus, implied that a party must have some substantial relationship with
Florida if Florida law is to be invoked on his behalf.'0

Although these cases indicate that residence is the primary considera-
tion in applying Florida law, it is not clear whether residence alone will
suffice. In one case, the court has held that Florida had sufficient contacts
to invoke the public policy exception when the only Florida contacts were
that the plaintiff resided in Florida and the injury occurred in Florida. 1

In other cases, however, the courts have suggested that at least the in-
surer must have notice that the insured's residence is in Florida.2 Argua-
bly, the public policy exception should not be invoked in a case in which
the insurer has no reason to believe that the law of the forum state will
apply. It would be unjust to invalidate a particular insurance clause when
the insurer had relied on the law of the insured's residence that validated
the clause at the time of bargaining. When the insurer is notified that the
insured has become a resident of another state, however, the insurer is
allowed an opportunity to adjust the insurance policy in accordance with
the public policy of the insured's new residence. Thus, the requirement
that the insurer must have notice of the insured's state of residence
strikes a good balance between the interest of commercial certainty and
the interest of protecting Florida citizens from insurance agreements the
Florida courts perceive to be unfair.

As a general rule, therefore, the Florida courts will apply the traditional
theory of lex loci contractus to insurance contracts, unless the parties
clearly indicate that a particular state's law is to govern. Public policy
and characterization are Florida's primary escape devices to avoid the
traditional rule. Before Florida will apply its law on public policy
grounds, however, Florida must have sufficient contacts with the agree-
ment. The contacts most often stressed are the insured's residence and

79. Id.
80. See also Allstate Ins. Co. v. Langston, 358 So. 2d 1387 (Fla. Dist. Ct. App. 1978)

(Florida law not invoked on behalf of foreign resident attending school in Florida).
81. See, e.g., Sun Ins. Office, Ltd. v. Clay, 133 So. 2d 735 (Fla. 1961), afl'd, 377 U.S. 179

(1964).
82. See Gillen, 300 So. 2d at 7 (Dekle, J., concurring specially) (the issuance of a new

policy constituted an acknowledgment of domiciliary change, and the insurer would then be
on notice of the Florida law prohibiting 'other insurance' clauses); Langston v. Personal
Serv. Ins. Co., 377 So. 2d 993, 995 (Fla. Dist. Ct. App. 1979) (insurer "knew or should have
known" that the application of another state's law was a possibility at the time they issued
the bond); Johnson v. Auto-Owners Ins. Co., 289 So. 2d 748, 749 (Fla. Dist. Ct. App. 1974)
(insurer was on notice of Florida law because the insurance policy itself listed insured's
residence in Florida).
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the insurer's notice that the insured resides in Florida, but courts also
have placed importance on the state of incorporation and principal place
of business. Thus, the application by the courts of contact analysis resem-
bles the approach of the Restatement Second. The decisions of the courts
also reflect heavy reliance on interest analysis. Perhaps if the Florida
courts would recognize that they are applying the modern approaches and
then actually ratify those approaches, some of the confusion would be
cleared up in the areas of contracts and insurance.

IV. USURY

Until recently,8" Florida courts applied standard contracts conflict of
laws rules to cases in which usury was raised as a defense.8 4 Courts in
most other jurisdictions, however, traditionally have followed a special
rule in usury cases.8 5 This rule may be described as a rule of validation.'
This special rule allows the court to validate a contract as long as it is not
usurious under the law of a state that has a connection with the con-
tract.81 One of the traditional justifications for this special approach in
usury cases has been the fulfillment of party expectations." The rationale
now is more likely to be expressed in terms of party expectations because
of the frequent inclusion of choice of law provisions in interstate con-
tracts. " Since Florida did not adopt the validation approach until 1981,90
a review of earlier cases will elucidate the development of conflict of laws
rules in contract actions in which a defense of usury was raised.

The court in Atlas Subsidiaries v. 0. & 0., Inc." was one of the first
Florida courts to mention the validation approach, though it did so only
in passing."s In Atlas, the promissory note that evidenced the loan be-
tween the parties was executed in Florida and was secured by a mortgage
on Florida property, but it was payable in Pennsylvania. Under Pennsyl-
vania law, the note would not have been usurious. 3 The court stated that

83. In Continental Mortgage Investors v. Sailboat Key, Inc., 395 So. 2d 507 (Fla. 1981),
the Florida Supreme Court adopted the normal relations test. See infra notes 117-123 and
accompanying text.

84. See Hawkes, The Conflict of Laws and the Florida Usury Case, 9 FLA. ST. U.L. REV.
543, 552 (1981). The standard contract conflict of laws rule is the place-of-execution rule or
the place-of-performance rule. See supra text accompanying notes 4-5.

85. Hawkes, supra note 84, at 545.
86. Id. at 546.
87. Id.
88. 2 J. BEALE, CONFLICT OF LAWS § 347.4 (1935).
89. Continental Mortgage Investors v. Sailboat Key, Inc., 395 So. 2d 507, 511 (Fla. 1981).
90. Id. at 508.
91. 166 So. 2d 458 (Fla. Dist. Ct. App. 1964).
92. Hawkes, supra note 84, at 553.
93. 166 So. 2d at 461.

1983] FLORIDA 823



MERCER LAW REVIEW

normally the law of the place of performance (payment) would govern
when, as in the present case, the note was executed in one place and
made payable in another. The court then added the additional require-
ment that the state in which the note is to be paid must have some con-
nection with the transaction before the court will apply that state's law.
Atlas Subsidiaries, a Florida corporation, sought to establish a connection
with Pennsylvania based on the facts that it had an office in Pennsylvania
and that it was a wholly-owned subsidiary of a Pennsylvania corporation.
The court found these facts insufficient to establish the requisite connec-
tion, however, and applied the law of Florida9

4 under which the note was
usurious.9 5 The court also relied on the express provision in the note
which stipulated that Florida law should govern. Finally, the court was
concerned that Atlas had willfully tried to evade Florida usury laws
through sham and contrivance and was determined not to allow this re-
sult. The court's decision, therefore, was justified because Atlas was not
allowed to violate the law intentionally, which would have been the result
if the law of the place of performance had been applied mechanically.

In other cases, Florida courts, when faced with a conflict of laws ques-
tion in a usury case, have interjected considerations of factors other than
the place of performance or place of execution. In reversing the lower
court's ruling for summary judgment, the court in May v. United States
Leasing Corp." held that choice of law is a question of fact.98 In May, the
parties had entered into a lease agreement. Defendant contended that
plaintiff used the lease agreement as a method of financing a sale and
further contended that the agreement was usurious. Although the parties
had stipulated in the agreement that California law was to govern, the
appellate court held that the lower court erred in allowing California's
law to govern. 99 The appellate court reasoned that because the entire
transaction took place in Florida, the lower court could not rule as a mat-
ter of law that California law governed the transaction. The appellate
court in May held that the lower court had to make a factual determina-
tion whether the parties had acted in good faith in choosing the governing
law.100 The appellate court added this good faith requirement because it
narrowed the choice of law question to a choice between the laws of those

94. Id.
95. Id. at 459.
96. Id. at 459, 461. The sham and contrivance to which the court referred was that

Atlas required the borrowers to incorporate, though, in fact, the borrowers were individuals.
Id.

97. 239 So. 2d 73 (Fla. Dist. Ct. App. 1970).
98. Id. at 75.
99. Id.

100. Id.
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"places which are the situs of one or more of the important elements or
significant circumstances of the transaction."10' The good faith require-
ment, therefore, prevented the wilful evasion of usury laws. The court
remanded the case for further proceedings so that the factual question of
which state had a real and vital connection to the transaction could be
answered.

102

Even though the court in May had required the consideration of the
good faith of the parties, later cases somewhat mechanically applied con-
tract choice of law rules. In Goodman v. Olsen'0 ' the Florida Supreme
Court relied on an 1856 case10 4 for the proposition that the validity and
interpretation of contracts is determined by the lex loci' 0 5 of the place
where the contract is made. In Goodman, the parties had entered into an
agreement by which plaintiff had loaned defendant money to purchase
stock. Since the contract was executed in New York, the court looked to

,the New York usury statute to determine if the agreement was usuri-
ous. 1 6 The court in Goodman did not find it necessary to distinguish be-
tween a choice of law question in an action in which the defense of usury
was raised and a choice of law question in an action that simply con-
cerned a contract. This approach was a departure from the decisions that
had considered good faith and also from those decisions in other jurisdic-
tions that applied the validation approach. While the result in Goodman
may be correct, a similar analysis in other situations (those in which the
parties wilfully had evaded the usury laws) might not produce the most
equitable result.

Several years after Goodman, however, the court of appeals again con-
sidered the question of good faith. In Bella Isla Construction Corp. v.
Trust Mortgage Corp.,'0 7 the parties had entered into an agreement
whereby a note was made and was to be performed in Puerto Rico. Addi-
tionally, the parties had stipulated that the law of Puerto Rico was to
govern the agreement.' The court relied on May and remanded the case
for a determination of whether the agreement was in good faith or was an
attempt to evade Florida's usury law.' 0 ' The court indicated that the
question of good faith, a factual determination, was the dispositive con-

101. Id. (quoting 45 Am. JUR. 2D Interest and Usury § 21 (1969)).
102. 239 So. 2d at 75.
103. 305 So. 2d 753 (Fla. 1974), cert. denied, 423 U.S. 839 (1975).
104. Perry v. Lewis, 6 Fla. 555 (1856).
105. Lex loci is defined as the law of the place. BLACK'S LAW DICTIONARY 820 (rev. 5th

ed. 1979). See supra text accompanying notes 4-5.
106. 305 So. 2d at 755. The court found that the agreement was not usurious under New

York law.
107. 347 So. 2d 649 (Fla. Dist. Ct. App. 1977).
108. Id. at 650.
109. Id. at 653.
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sideration and that questions concerning the forum state's reasonable re-
lation to the contract were inappropriate.'1 0 The court's decision in Bella
Isla reestablished the good faith requirement as the primary considera-
tion in conflict of laws questions concerning usury defenses. The court's
approach in Bella Isla was somewhat incomplete, however, because the
court did not consider other pertinent factors such as the relationship of
the forum state to the transaction.

The Florida Supreme Court in Continental Mortgage Investors v. Sail-
boat Key, Inc."' rejected much of this former case law and adopted the
validation approach for usury choice of law questions.'" Sailboat Key was
a Florida corporation. Continental Mortgage Investors was a Massachu-
setts business trust with its only office in Boston. The loan documents,
except for the stock pledge agreement, specified Massachusetts law as the
governing law." 8 The documents were executed in Massachusetts, and
the note was made payable in Massachusetts.- " The appellate court af-
firmed the trial court's application of Florida law because of public policy
considerations'" and because of a finding by the trial court that the par-
ties' choice of law was made in an effort to avoid Florida usury laws." 6

The supreme court rejected the public policy argument and held that
cases dealing with usury laws do not call for an invocation of strong pub-
lic policy.' The court then rejected the good faith requirement and
adopted a normal relations standard. The court explained that this stan-
dard requires a court to look to the jurisdiction whose laws would validate
the agreement and determine if a normal relation exists." 8 The court in-
dicated that the normal relations test would protect against wilful evasion
of usury laws.1 '9 While the good faith requirement also offered this pro-

110. Id. at 652.
111. 395 So. 2d 507 (Fla. 1981).
112. Id. at 508, 513.
113. Id.
114. Id.
115. The public policy consideration that concerned the court of appeals was derived

from Florida's statute prohibiting certain rates of interest. Id. at 509.
116. Id.
117. Id. at 510.
118. Id. at 513. RESTATEMENT (SECOND) § 203 uses the words "substantial relationship."

The same factors, however, are considered whether the test is called a normal relations test
or a substantial relationship test. In fact, comment c to § 203 of the Restatement Second
defines "substantial" in terms of a normal and natural relationship. Regardless of the name
employed, the two most important factors, cited in both the Restatement Second and Conti-
nental, are the domicile and principal place of business contacts. Other contacts that are
important are the place of performance and the place of execution. 395 So. 2d at 513; RE-
STATEMENT (SECOND) § 203 comment c.

119. 395 So. 2d at 510. See also RESTATEMENT (SECOND) § 203 comment e, for a fuller
explanation of how this test protects against manipulation.
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tection, the normal relations test best effectuates the expectations of the
parties, and these expectations are very important considerations in usury
cases. 2 ' The court also noted that most other jurisdictions had adopted
some form of the validation approach. The decision in Continental,
therefore, was justified because it promotes predictability and uniformity
among the states in interstate trade."' The court applied the normal rela-
tions test and found several elements that established a relationship with
Massachusetts.122 The case was remanded to the trial court with direc-
tions to apply Massachusetts law. 12

The Florida Supreme Court reaffirmed its position in Morgan Walton
Properties v. International City Bank & Trust Co.124 Plaintiff in Morgan
brought two mortgage foreclosure actions against defendants. The parties
had stipulated that Louisiana law should govern the notes in one of the
foreclosure actions, but had not stipulated a choice of law for the note in
the other case. 1 5 The notes in both actions were executed and made pay-
able in Louisiana and were secured by property located in Florida.126 The
Florida Supreme Court, after considering these factors, held that a nor-
mal relation existed between Louisiana and the notes and applied the
usury law of Louisiana. 2 7 The court reiterated its earlier position that the
policy of giving effect to the expressed expectations of the parties is
stronger than the public policy against usury.' 28 The Florida Supreme
Court, therefore, intends to effectuate the parties' expectations, provided
that the normal relations test is satisfied.

The decision of the Florida Supreme Court to adopt the normal rela-
tions test is a sound one. First, as the court in Continental recognized, a
validation approach, or a modification thereof, has been adopted by a ma-
jority of jurisdictions.'2 9 This approach promotes commercial stability in
interstate trade through greater predictability of result and uniformity
among the states in their willingness to honor commercial agreements. 30

120. 395 So. 2d at 511; RESTATEMENT (SECOND) § 203 comment b.
121. 395 So. 2d at 511.
122. Id. at 513. The court in Continental considered the domicile and place of business

to be the most significant contacts. The court also relied on the facts that the loan was
executed and made payable in Massachusetts and that all funds were disbursed from
Massachusetts.

123. Id. at 514.
124. 404 So. 2d 1059 (Fla. 1981).
125. Id. at 1062-63.
126. Id. at 1060.
127. Id. at 1062-63. Under the Louisiana usury law, more provisions of the notes were

enforceable than under the Florida usury law. Id. at 1063.
128. Id. at 1062.
129. 395 So. 2d at 511.
130. Hawkes, supra note 84, at 574.
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Also, the normal relations test is not based on contacts that are easily
manipulated by the parties as are the place of execution and place of
performance.181 Furthermore, the court is able to consider contacts that
are more concrete and easily identifiable than vague public policy consid-
erations.132 Finally, the approach the court has adopted best gives effect
to the expressed expectations of the parties. " The court's position,
therefore, appears well suited to the realities of modern usury law.

V. TORTS

In Bishop v. Florida Specialty Paint Co.,134 the Florida Supreme Court
recently adopted the Restatement Second position for choice of law ques-
tions that arise from tort claims.135 Before Bishop, the Florida courts had
adhered to the rule of lex loci delicti, which is also known as the place of
wrong rule. " 6 Lex loci delicti required the court to apply, without consid-
eration of other factors, the law of the place where the tort occurred. The
principal virtues of the rule were ease of application and predictability in
the decisions of the courts.137 The rule, however, produced harsh results
in those cases in which the courts were required to apply the law of the
state whose only connection with the claim was the coincidental occur-
rence of the tort in that state.'

One method the courts employed to avoid the harsh results sometimes
produced by the application of lex loci delicti was the escape device of
characterization.1 3 9 For example, a court would characterize a torts action
as an action in contract. The court would then apply the choice of law
rules- for a contract action. This sometimes would enable the court to
apply the law of the state with a relationship to the parties that was more
significant than the relationship of the state where the wrong occurred.
Consequently, the court often avoided the inequitable results produced
by the mechanical application of lex loci delicti." 0

As early as 1967, the Florida Supreme Court attempted to abandon lex
loci delicti directly, rather than avoiding it by characterization. In Hop-

131. RESTATEMENT (SECOND) § 203 comment e.
132. 395 So. 2d at 509-10.
133. Id. at 511.
134. 389 So. 2d 999 (Fla. 1980).
135. RESTATEMENT (SEcoND) § 145. See infra note 152 for the text of § 145 of The Re-

statement Second.
136. This rule was adopted in Myrick v. Griffin, 146 Fla. 148, 200 So. 383 (Fla. 1941).
137. See Case Comment, Conflict of Laws-Torts: Significant Relationships v. Lex

Loci Delicti-Florida Enters the Modern Era, 33 U. FLA. L. REv. 436, 437-38 (1981).
138. Id. at 438.
139. Id. at 439. See supra note 47.
140. Case Comment, supra note 137, at 439.
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kins v. Lockheed Aircraft Corp.,41 plaintiff, a Florida resident, was the
wife of a man who was killed in an airplane crash. The deceased also had
been a Florida resident and had purchased his round trip plane ticket in
Florida. Defendant, manufacturer and designer of the aircraft, was a Cali-
fornia corporation doing business in Florida. The plane crashed in Illi-
nois. " 2 If the court had applied the rule of lex loci delicti, Illinois law
would have governed, and the amount of damages plaintiff could recover
would have been limited. 48 The court, however, chose to align itself with
those courts that had abandoned lex loci delicti for a more flexible, mod-
ern approach, in which factors other than the place of wrong are consid-
ered.""' The court reasoned that the application of lex loci delicti was in-
appropriate "in the fast-moving, travel-minded, age of today"' " 6 when, as
illustrated by Hopkins, application of the rule would require the court to
determine the rights of the parties based on events that were "purely ad-
ventitious."'4 6 The court then refused to apply the law of Illinois to the
facts of the case.4 7

On rehearing, however, the court reversed and held that plaintiff's
cause of action was based on a breach of implied warranty. 4 ' The court
said that the action, if valid, survived "the death of the party only by
virtue of statutory preservation under the law of the state where death
occurred"'' 9 and found that the law of Illinois should be applied. The
court, although it did not characterize the action as a tort claim, noted
that the place of the event was still of primary importance in determining
choice of law for a tort claim. The court also stated that the facts of Hop-
kins did not warrant the abandonment of precedent and emphasized the
need for consistency and stability in choice of law questions. 50 The court
apparently was more concerned with consistency and stability than with
zealous protection of its residents.

The courts in Florida continued to follow lex loci delicti until 1980,"'
when, in Bishop, the Florida Supreme Court adopted the significant rela-
tionships test of the Restatement Second.5 2 In Bishop, all plaintiffs and

141. 201 So. 2d 743, rev'd on rehearing 201 So. 2d 749 (Fla. 1967).
142. Id. at 744.
143. Id. at 745.
144. Id. at 745, 747. The court was referring to the significant relationships test as it was

set out in the tentative draft for the Restatement Second. Id. at 747.
145. Id. at 745.
146. Id.
147. Id. at 748.
148. Id. at 751.
149. Id.
150. Id. at 752.
151. See Langston v. Personal Serv. Ins. Co., 377 So. 2d 993 (Fla. Dist. Ct. App. 1979).
152. 389 So. 2d at 1001. RESTATEMENT (SECOND) §§ 6, 145-146 provide:
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defendants were Florida residents. Plaintiffs were guest passengers in de-
fendant corporation's plane, and the president of the corporation, also a
defendant, was the pilot of the plane. The round trip began and was sup-
posed to end in Florida. The plane, however, crashed in South Carolina.
The trial court noted that the South Carolina aviation guest statute re-
quired that for plaintiffs to recover, they must show intentional miscon-
duct or recklessness by the defendant,"'3 while the Florida law required
only a showing of ordinary negligence."' The trial court held that the
law of South Carolina, the place of injury, governed, and plaintiffs admit-

§ 6. Choice-of-Law Principles
(1) A court, subject to constitutional restrictions, will follow a statutory
directive of its own state on choice of law.
(2) When there is no such directive, the factors relevant to the choice of
the applicable rule of law include

(a) the needs of the interstate and international systems,

(b) the relevant policies of the forum,
(c) the relevant policies of other interested states and the rela-
tive interests of those states in the determination of the particu-
lar issue,
(d) the protection of justified expectations,
(e) the basic policies underlying the particular field of law,
(f) certainty, predictability and uniformity of results, and
(g) ease in the determination and application of the law to be
applied.

§ 145. The General Principle
(1) The rights and liabilities of the parties with respect to an issue in tort
are determined by the local law of the state which, with respect to that
issue, has the most significant relationship to the occurrence and the parties
under the principles stated in § 6.
(2) Contacts to be taken into account in applying the principles of § 6 to
determine the law applicable to an issue include:

(a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred,

(c) the domicile, residence, nationality, place of incorporation
and place of business of the parties, and
(d) the place where the relationship, if any, between the parties
is centered.

These contacts are to be evaluated according to their relative importance
with respect to the particular issue.

§ 146. Personal Injuries
In an action for a personal injury, the local law of the state where the injury
occurred determines the rights and liabilities of the parties, unless, with
respect to the particular issue, some other state has a more significant rela-
tionship under the principles stated in § 6 to the occurrence and the par-
ties, in which event the local law of the other state will be applied.

153. 389 So. 2d at 1000.
154. Id.
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ted they could not meet their burden under that statute.' The district
court of appeals affirmed the decision of the trial court and certified the
issue for review.

The Florida Supreme Court reversed and adopted the position of the
Restatement Second.'" The court noted that the adoption of the Restate-
ment Second does not require complete rejection of the place of injury
rule. The court emphasized that in most circumstances the place of injury
still would be the decisive consideration when a choice of law question
arises in a tort action. 67 The adoption of the Restatement Second, ac-
cording to the court, provides greater flexibility when the state where the
accident occurred has only a slight relationship to the cause of action.
This approach avoids harsh results when "[oither factors may combine to
outweigh the place of injury as a controlling consideration.""' When
these factors are taken into consideration, choice of law becomes "a less
mechanical, and more rational, process." 59 Consequently, the court ap-
plied the law of Florida because of that state's more significant relation-
ship with the parties. The court, by its decision to apply Florida law, em-
phasized the importance of the state's relationship to the parties and
acknowledged that a relationship based solely on the occurrence of the
event is a poor basis for determining choice of law when other factors
exist that establish a more significant relationship with another state.

The significant relationship test of the Restatement Second was next
applied in Futch v. Ryder Truck Rental.'60 In Futch, plaintiff's employer
had leased a truck from Ryder to haul refrigerated trailers throughout the
United States and Canada. Plaintiff's injury occurred in Maryland when
he fell while making a routine inspection of the truck that required him
to climb between the tractor and trailer of the truck. 16 The amended
complaint alleged that defendant was negligent because it knew or should
have known that these inspections were necessary, but had not properly
equipped the trucks to make the inspection safe. 6 ' The trial court ad-
hered to the doctrine of lex loci delicti and applied the law of Maryland,
the state of the injury. The court then dismissed the complaint under
Maryland's doctrine of contributory negligence. 6 s On appeal, the Florida
District Court of Appeal reversed and applied the significant relationship

155. Id.
156. Id. at 1001. See supra note 152, § 145.
157. 389 So. 2d at 1001.
158. Id.
159. Id.
160. 391 So. 2d 808 (Fla. Dist. Ct. App. 1980).
161. Id. at 809.
162. Id.
163. Id. Defendant had argued that because plaintiff knew of the condition of the trac-

tor, defendant owed no duty to plaintiff.
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test enunciated in Bishop. The court found that Florida had a more sig-
nificant relationship with the cause of action than did Maryland and
ruled that Florida law should govern.'" The court applied Florida law,
which has no contributory negligence doctrine, and found that plaintiff's
amended complaint stated a cause of action. 6 5 The court was correct in
not. applying the law of Maryland, whose only connection with the inci-
dent was that plaintiff had stopped at a rest area in that state when the
accident occurred. A party should not be denied his rights because of a
purely coincidental occurrence of this kind.

In two later cases, the District Court of Appeal of Florida and the Flor-
ida Supreme Court both emphasized the language used by the Restate-
ment Second 6' and by the supreme court in Bishop'67 to illustrate the
continued importance of the place of injury in determining choice of law.
In Steele v. Southern Truck Body Corp.,'6" the Florida District Court of
Appeal found that the law of West Virginia was applicable.16 9 In Steele,
the injury occurred in West Virginia, and the conduct that allegedly
caused the injury occurred in Florida. 70 The court relied on comment f to
section 175 of the Restatement Second17

1 for guidance. Comment f states
that the law of the place of injury usually will be applied when the con-
duct that causes the injury occurs in one state and the injury occurs in
another state.1 7

' The court also looked to the general language of section
175, which states that the law of the state of injury should be applied
unless there are other considerations that indicate a more significant rela-
tionship with another state.17 3 The court considered the decedent's rela-
tionship with West Virginia and Florida and found no factors to outweigh
the place of injury as the controlling consideration.7 4

164. Id. The court relied on the fact that the tractor was contracted for in Florida, deliv-
ered in Florida, serviced in Florida, and maintained in Florida and held that this established
a significant relationship with Florida.

165. Id. at 810.
166. See RESTATEMENT (SECOND) § 175.

§ 175. Right of Action for Death
In an action for wrongful death, the local law of the state where the injury
occurred determines the rights and liabilities of the parties unless, with re-
spect to the particular issue, some other state has a more significant rela-
tionship under the principles stated in § 6 to the occurrence and the par-
ties, in which event the local law of the other state will be applied.

167. 389 So. 2d at 1001.
168. 397 So. 2d 1209 (Fla. Dist. Ct. App. 1981).
169. Id. at 1212.
170. Id. at 1210-11.
171. RESTATEMENT (SECOND) § 175 comment f.
172. Id.
173. RESTATEMENT (SECOND) § 175.
174. 397 So. 2d at 1211.
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The supreme court in State Farm Mutual Automobile Insurance Co. v.
Olsen1'7 5 reemphasized its language in Bishop, which had been relied on in
Steele. In Olsen, plaintiff's decedent had been killed by an uninsured Illi-
nois motorist. The decedent had been insured under an automobile lia-
bility policy issued by the defendant in Florida. The decedent's wife
brought an" action for arbitration of any uninsured motorists' benefits due
under the policy. Plaintiff sought to have the action governed by Florida's
law of comparative negligence rather than Illinois' law of contributory
negligence, which would have barred the action.1 7 6 The court found that
Florida did not have a more significant relationship with the transaction
than Illinois, the place of the injury, and, therefore, found that Illinois
law should control. 7" Although the court found additional factors that
indicated Illinois law should govern,1 7 8 the court relied heavily on Bishop
and stated, "for reasons of uniformity and ease in determination and ap-
plication of law, (barring other factors, not existent here, which may out-
weigh the place of injury as a controlling consideration), we deem Illinois
law to be controlling. '17 9

From an analysis of the courts' decisions in cases subsequent to Bishop,
it is reasonable to conclude that the place of injury will continue to be of
primary importance in the determination of choice of law in tort actions.
Although Florida formally has abandoned the rigid rule of lex loci delicti,
Florida courts will continue to apply the law of the place of injury when
there is an absence of other considerations that may establish a more sig-
nificant relationship with another state. This approach is well-reasoned.
It provides predictability and uniformity of result since the law of the
place of injury still will be applied unless overriding considerations re-
quire otherwise. This approach is flexible enough, however, to avoid the
harsh results that are produced when the substantive law of a state,
whose only relationship with the parties was the occurrence of the event
in that state, is applied. Thus, the decisions of the Florida courts that
require the resolution of choice of law questions in tort claims now can
stand upon a modern, well-reasoned analysis of the significance of the
relationships of the states whose laws are vying for application to the
cause of action, rather than upon the rigid, mechanical rule of lex loci
delicti.

175. 406 So. 2d 1109 (Fla. 1981).
176. Id. at 1110.
177. Id. at 1111.
178. The court looked to § 6(2)(c) of the Restatement Second. See supra note 152. The

court then determined that Illinois had an interest in its citizens who are subject to subroga-
tion by an insurer. 406 So. 2d at 1111.

179. 406 So. 2d at 1111. The court simply restated its position in Bishop. This language
also can be found in RESTATEMENT (SECOND) § 6(2)(f)-(g). See supra note 152.
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VI. DESCENT AND DISTRIBUTION

Very little recent activity has occurred in the Florida courts concerning
choice of law in the area of descent and distribution. Perhaps this is
because the Florida courts have maintained mechanical choice of law
rules in an attempt to achieve certainty and predictability of result. For
purposes of both testate 80 and intestate succession,"" the Florida courts
have held that matters concerning succession to realty are governed by
the law of the state in which the realty is located. Historically, this rule,
which is generally known as the situs rule, has been applied to a broad
range of issues. 8 2 At present, the Florida courts continue to apply this
rule except in very limited circumstances.

The principal justification for the situs rule is that the state in which
the land is located has exclusive control over the land in question.' 3 This
factor alone, however, does not justify the situs rule. The Florida courts
have exclusive control over the movables within their borders,' yet suc-
cession to movables is governed by the law of the state in which the dece-
dent was domiciled at death.'8 5 Rather, the situs rule is based on several
other factors. First, the situs state has a substantial interest in keeping
matters that affect title to its lands on the situs state's records so that
resident title searchers will not be misled.' Even if the matter affecting
title to the land was included in the situs state's records, the searcher
would be required to apply the foreign law shown in those records if for-
eign law was held to govern. 8 Second, the situs state has an interest in
having its law apply because the succession laws of the situs may increase
the possibility of escheat and because the situs would not want its lands
to be put to an undesirable use under foreign succession laws.' 8 Third,

180. Trotter v. Van Pelt, 144 Fla. 517, 520, 198 So. 215, 217 (1940).
181. Williams v. Kimball, 35 Fla. 49, 52, 16 So. 783, 784 (1895), overruled on other

grounds, Adams v. Sneed, 41 Fla. 151, 25 So. 893 (1899).
182. See Trotter v. Van Pelt, 144 Fla. 517, 198 So. 215 (1940) (formalities of a will);

Frazier v. Boggs, 37 Fla. 307, 20 So. 245 (1896) (after-acquired property); Williams v. Kim-
ball, 35 Fla. 49, 16 So. 783 (1895) (holding that legitimation in one state does not confer
right to inherit land in another) (overruled in Adams v. Sneed, 41 Fla. 151, 25 So. 893 (1899)
on grounds that children of slave marriages cannot be regarded as illegitimates); Buenger v.
Kennedy, 151 So. 2d 463 (Fla. Dist. Ct. App. 1963) (contract to make testamentary trust);
Kyle v. Kyle, 128 So. 2d 427 (Fla. Dist. Ct. App. 1961), cert. dismissed, 139 So. 2d 885 (Fla.
1962) (relinquishment of dower).

183. See Kyle v. Kyle, 128 So. 2d 427, 429 (Fla. Dist. Ct. App. 1961), cert. dismissed, 139
So. 2d 885 (Fla. 1962).

184. Meyers v. Ferris, 91 Fla. 958, 961, 109 So. 209, 210 (1926).
185. In re Estate of Binkow, 120 So. 2d 15, 19 (Fla. Dist. Ct. App. 1960).
186. R. WEINTRAUB, COMMENTARY ON THE CONFLICT OF LAWS § 8.2 (2d ed. 1980).
187. Id.
188. Id. § 8.7.

[Vol. 34



FLORIDA

the situs state, in most cases, is the more convenient forum because wit-
nesses, records, survey plats, and the land itself (which may need to be
viewed) are located in that state.'" Finally, because devises of land are
usually carefully planned, the mechanical situs rule is necessary to pro-
vide certainty and predictability. 9 '

Like the use of any mechanical choice of law rule, however, this ap-
proach has led to irrational results regarding the state's relative interest
in having its law apply. For example, in Trotter v. Van Pelt,'9' a Virginia
testator attempted, among other things, to devise Florida realty in his
will. The will was denied probate as an attested will in Virginia because
of the lack of compliance with the Virginia statute of wills, but was ad-
mitted as an unattested holographic will.1 92 When submitted for probate
in Florida, certain heirs protested and claimed that the holographic and
unattested will was ineffective to pass the Florida realty under Florida
law and that the Virginia judgment precluded the administrator from re-
litigating the issue of attestation." 3 The Florida court held that the Vir-
ginia decree had no effect beyond the limits of that state and that to
recognize that judgment would "abrogate the doctrine of lex rei sitae or
place a limitation on it that is unwarranted."' 9 The court then held,
however, that because the will was executed in accordance with Florida
law it was thus effective to pass the Florida realty. 95

The court's rejection of the Virginia judgment carries the situs rule too
far. The purpose of the Virginia statute of wills was to protect Virginia
testators by encouraging the use of safeguards which insure that the tes-
tator's actual intentions are realized. Conversely, the purpose of the Flor-
ida law was to protect Florida testators, Florida heirs, and Florida devi-
sees.' 9" Thus, when the court applied Florida law to a Virginia testator,
Virginia heirs, and Virginia devisees, the court furthered no Florida pol-
icy and, at the same time, frustrated Virginia policy. Additionally, it is
unlikely that recognition of Virginia law would have frustrated Florida's
policy of keeping matters affecting title to its lands on its records be-
cause, in case of formalities of wills, the order that admitted the will to

189. RESTATEMENT (SECOND) § 222 introductory note, topic 2.
190. Id. § 236 comment a.
191. 144 Fla. 517, 198 So. 215 (1940).
192. Id. at 519,. 198 So. at 216. A will that devises realty in several states must be sub-

mitted in each of the states as though a separate will was made for each state. Id. at 522,
198 So. at 217; Swanson v. Larsen, 397 So. 2d 465 (Fla. Dist. Ct. App. 1981). See also RE-
STATEMENT (SEcoND) § 239.

193. 144 Fla. at 519, 198 So. at 217. The heirs based the latter contention on, among
other things, the doctrines of res judicata and full faith and credit.

194. Id. at 521, 198 So. at 217.
195. Id. at 525, 198 So. at 217.
196. See generally R. WEINTRAUB, supra note 186, § 8.13.
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probate in Florida would establish conclusively its validity in that state.
It thus follows that the application of Virginia law would neither lead to
unclear titles nor require a Florida resident to research foreign law.'9 7

From this analysis, it is apparent that the situs rule sometimes ignores
the states' relative interests. It thus has been argued that for purposes of
succession, the law of the situs should not be applied unless the situs
state has the greater interest in having its law apply.'98 The situs would
have the greater interest only when forum succession laws increase the
possibility of escheat, or when the foreign succession laws operate to ef-
fect the use of the land in a manner that offends situs policy, such as a
case when foreign succession law would break the land into parcels too
small for practical use. 99

Florida has recognized the obvious shortcomings of the situs rule in the
area of validation of wills and has enacted corrective legislation in section
732.502 of the Florida Code. 0 0 That section provides that wills (other
than holographic or nuncupative wills) that are valid in the state of exe-
cution will be valid in Florida.20 ' The legislature apparently realized that
the intentions of the testator were more important than a blind applica-
tion of the situs rule. Application of this statute today would thus over-
rule the decision in Trotter that a will executed in another state concern-
ing real property in Florida must conform to Florida law governing the
mechanics of execution.

The Florida court narrowly construed section 732.502 in Swanson v.
Larson.2 0 2 In Swanson, a Georgia domiciliary executed a will in Georgia
purporting to devise certain Florida realty. When the will was submitted
for ancillary administration in Florida, beneficiaries under a previous will
challenged the will on the substantive grounds of undue influence and
lack of mental capacity. The trial court abated the proceedings under the
theory that section 732.502 required that the validity of the will be deter-
mined in Georgia, the state where the will was executed. The appellate
court reversed and remanded, holding that the law of the situs governed
substantive attacks on a will.2 0 3 The court stated that, although Trotter
concerned only the procedural formalities of making a will, the Restate-
ment Second 2"' extended the situs rule to cover substantive attacks on a

197. See RESTATEMENT (SECOND) § 239 comment e.
198. R. WEINTRAUB, supra note 186 § 8.6.
199. Id. § 8.7.
200. FLA. STAT. ANN. § 732.502 (Harrison 1976).
201. Id.
202. 397 So. 2d 465 (Fla. Dist. Ct. App. 1981).
203. Id. at 466.
204. RESTATEMENT (SECOND) § 239.
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will.2 0 5 Next, the court stated that because subsection (1) of section
732.502 concerned only the procedural formalities of making wills, the
choice of law provision in subsection (2) was intended to modify the com-
mon law situs rule only on formalities.20 6 It appears that the situs state
in fact would have substantial interests in the substantive consideration
of validity since this would affect the use of the land.2 0

1 For example, the
situs state would not want its land used foolishly because of the bequest
of one who is mentally incompetent. Apparently, Florida's interest in its
land would require the application of the situs rule except in cases that
concern the formalities of making wills.2 0 8

In cases concerning succession to movables, Florida courts have held
that the law of the state where the decedent was domiciled at death gov-
erns both testate209 and intestate10 succession. This rule is based on the
theory that the state of the decedent's domicile usually has the greater
interest in applying its law. Also, because the testator is most familiar
with the law of his domicile, he is likely to rely on that law when making
his estate plan. It is possible, however, that a last minute change of domi-
cile would defeat the probable intentions of the decedent and result in
the application of the law of the state with the lesser interest in having its
law apply.2 " Thus, it has been suggested that the law of the state which
has the greater interest should apply to govern succession to movables. 12

In practice, however, it is unlikely that the Florida courts will begin to
analyze interests in this area. The domicile rule applies the law of the
state with the greater interest in most cases.

VII. CONCLUSION

This Comment illustrates the various approaches the Florida courts
have taken in resolving conflict of laws questions. This diversity is attrib-
utable to the courts' interest in achieving a variety of goals. For contracts
in general, including insurance contracts, the courts have found the goals

205. 397 So. 2d at 466.
206. Id.
207. See RESTATEMENT (SECOND) § 239 comment c.
208. The court in Swanson appeared to accept readily the exception to the situs rule

based on the formalities of making wills. In fact, the court stated in dicta that the legisla-
ture should "revisit" § 732.502(2) and adopt the language of Uniform Probate Code § 2-506,
which would recognize the will as valid if it was validly executed either at the place of
execution or at the place of domicile. This language, the court asserted, would better serve
the interest of not defeating the testator's intentions. 397 So. 2d at 466-67.

209. In re Bernay's Estate, 150 Fla. 414, 417, 7 So. 2d 444, 445 (1942).
210. In re Estate of Binkow, 120 So. 2d 15, 16 (Fla. Dist. Ct. App. 1960).
211. See White v. Tennant, 31 W. Va. 790, 8 S.E. 596 (1888).
212. See R. WEINTRAUB, supra note 186, § 8.25.
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of certainty and predictability to be of paramount importance and have
adhered to the traditional approach. The courts, however, have not been
inflexible in their application of the traditional approach in this area and
have relied heavily on various escape devices. The courts will consider
whether the parties included an express choice of law provision or
whether the transaction frustrates forum policy. The courts also may con-
sider whether sufficient contacts with the forum exist to evoke the public
policy exception or whether the traditional approach can be avoided
through characterization. In the area of usury, however, the courts have
more directly abandoned contract choice of law principles because of the
special nature of a choice of law question in which a defense of usury is
raised. Consequently, the courts have adopted a normal relations stan-
dard and will apply this test to validate the contract and effectuate the
expectations of the parties. In the area of torts the courts also have recog-
nized the need to abandon the traditional approach. The courts, in order
to avoid the harsh results sometimes produced by the strict application of
lex loci delicti, now consider the parties' relationships to the states whose
laws are competing for application. This approach allows the court to
consider factors that may have a more significant bearing on the action
than the place of injury. Finally, in the area of descent and distribution,
the courts have maintained the traditional approach. In this area, the
courts' goal has been to achieve certainty and predictability, and, conse-
quently, the courts continue to adhere to the situs rule. It is, thus, appar-
ent that the resolution of a choice of law question is dependent on the
area of law in which it occurs, and a court's reasoning must be evaluated
on the basis of considerations that may be peculiar to that area of law. It
is reasonable, therefore, to conclude that conflict of laws will always be an
exciting area of the law in which change is to be expected.

WESLEY J. BOYER

ANN H. KELLEY
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