
Choice of Law in Georgia: Time
to Consider a Change?

by John B. Rees, Jr.*

Strange as it may seem, the choice-of-law ferment appears to have gone
unnoticed in a handful of states whose courts continue to apply the
traditional approach, heedless of current events ....

In 1958, the late Professor Brainerd Currie published two articles in
which he demonstrated the irrationality of the traditional choice of law
rules.2 Five years later the New York Court of Appeals, which earlier had
abandoned the 'place-of-making' and 'place-of-performance' 3 rules for

* Professor of Law, University of Georgia. Hobart College (B.A., 1954); University of Vir-

ginia (J.D., 1957). Member, State Bars of Georgia and Virginia.
1. R. CRAMTON, D. CURRIE & H. KAY, CONFLICT OF LAWS: CASES-COMMENTS-QEsTIONS

243 (3d ed. 1981) (citing Ellington v. Tolar Constr. Co., 142 Ga. App. 218, 235 S.E.2d 729
(1977) and cases from Alabama, Nebraska, and West Virginia).

2. Currie, Married Women's Contracts: A Study in Conflict-of-Laws Method, 25 U.
CHI. L. REv. 227 (1958), reprinted in B. CURRIE, SELECTED ESSAYS ON THE CONFLICT OF LAWS

77 (1963) (place-of-making rule) [hereinafter cited as Currie, Married Women's Contracts]
[Editor's Note: Since most of Currie's articles are reprinted in SELECTED ESSAYS ON THE

CONFLICT OF LAWS, a corresponding page reference to these works will appear throughout
this article in brackets immediately after the citation to the appropriate page in Currie's
originally published article.]; Currie, Survival of Actions: Adjudication Versus Automa-
tion in the Conflict of Laws, 10 STAN. L. REV. 205 [1281 (1958) (place-of-wrong rule) [herein-
after cited as Currie, Survival of Actions].

Currie was not the first critic to find fault with the traditional choice of law system. Ear-
lier attacks include W. COOK, THE LOGICAL AND LEGAL BASES OF THE CONFLICT OF LAWS

(1942) (reprinting articles written between 1919 and 1942); E. LORENZEN, SELECTED ARTI-
CLES ON THE CONFLICT OF LAWS (1947) (reprinting articles written between 1910 and 1945);
and Cavers, A Critique of the Choice-of-Law Problem, 47 HARV. L. REV. 173 (1933).

3. In the traditional system, all matters concerning the execution, interpretation, and
validity of a contract are determined by the law of the place where the contract was made;
all matters connected with a contract's performance are regulated by the law of the place
where the contract is to be performed. Swift & Co. v. Bankers Trust Co., 280 N.Y. 135, 141,
19 N.E.2d 992, 995 (1939); RESTATEMENT OF THE LAW OF CONFLICT OF LAWS §§ 332, 358
(1934). See also Tillman v. Gibson, 44 Ga. App. 440, 442-43, 161 S.E. 630, 632 (1931) ("The
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contract cases, 4noted a judicial trend towards abandonment or modifica-
tion of the 'place-of-wrong' 5 rule in tort cases.' By 1979, the courts of
twenty-seven states had displaced the place-of-wrong rule as the sole
choice of law rule for torts,7 and a survey published in 1982 concluded
that twenty-two states were no longer adhering to the traditional choice
of law rules in contract cases.8 On the other hand, about a dozen states
have made a deliberate decision to retain the traditional system, at least
for the time being. Meanwhile, seemingly oblivious to the choice of law
revolution that has occurred in the last twenty-five years, 10 the Georgia
trial and appellate courts continue to apply the time-honored1' tradi-

general rule . . . is that [contracts] are to be governed . . . by the law of the place where
they were made, except where it appears . . . that [the contract] is to be performed in a
State other than that in which it was made, in which case... the laws of that sister State
will be applied. ... ).

It is often difficult to determine which of the two rules, place of making or place of per-
formance, is applicable. "[T]here is no logical line which separates questions of the obliga-
tion of the contract, which is [sic] determined by the law of the place of contracting, from
questions of performance, determined by the law of the place-of-performance." RESTATE-

MENT § 358 comment b.
4. Auten v. Auten, 308 N.Y. 155, 124 N.E.2d 99 (1954).
5. See, e.g., RESTATEMENT § 377 ("The place of wrong is in the state where the last

event necessary to make an actor liable for an alleged tort takes place."); Seaboard Air-Line
Ry. v. Andrews, 140 Ga. 254, 255, 78 S.E. 925, 926 (1913) ("The injury occurred in Alabama,
and the liability of the defendant will depend upon the law of that State.").

6. Babcock v. Jackson, 12 N.Y.2d 473, 478, 191 N.E.2d 279, 281, 240 N.Y.S.2d 743, 747
(1963).

7. The District of Columbia and Puerto Rico also have displaced this rule. R. WEIN-
TRAUB, COMMENTARY ON THE CONFLICT OF LAWS 305 (2d ed. 1980) (listing Alaska, Ariz., Ark.,
Cal., Colo., Ill., Ind., Iowa, Ky., La., Me., Mass., Minn., Miss., Mo., N.H., N.J., N.Y., N.D.,
Ohio, Okla., Or., Pa., R.I., Tex., Wash., and Wis.). See also Gutierrez v. Collins, 583 S.W.2d
312, 316 n.1 (Tex. 1979) ("Fully half the states have rejected the lex loci delicti rule.").

8. E. SCOLES & P. HAY, CONFLICT OF LAWS 667 n.3 (1982). California, Oregon, Pennsyl-
vania, and Wisconsin should be added to the 18 states listed. See id. at 669 nn.5-7 (listing
Ariz., Ark., D.C., Ga., Hawaii, Idaho, Ind., Ky., Miss., Mo., N.H., N.J., N.Y., Ohio, Puerto
Rico, Tenn., Vt., and Wash.).

The survey author erroneously included Georgia among the states no longer adhering to
the traditional rules in contract cases, citing two United States District Court deci-
sions: Brown v. Inter-Ocean Ins. Co., 438 F. Supp. 951, 953 (N.D. Ga. 1977) and Eldon
Indus., Inc. v. Paradies & Co., 397 F. Supp. 535, 538 (N.D. Ga. 1975). See infra text accom-
panying notes 131-159.

9. R. CRAMTON, D. CURRIE & H. KAY, supra note 1, at 242 (listing Conn., Del., Kan.,
Md., N.M., N.C., S.C., S.D., Tenn., Va., and Wyo.). Weintraub also lists 11 states as inten-
tionally retaining the place-of-wrong rule as of 1979. R. WEINTRAUB, supra note 7, at 308
n.54 (listing Conn., Del., Fla., Kan., Md., Mich., N.C., S.C., N.D., Tenn., and Va.).

10. E. ScOLES & P. HAY, supra note 8, at 603, refers to "[tihe 'revolution' in conflicts
thinking in the past 25 years."

11. The place-of-making (lex loci contractus) rule was applied in Georgia as early as
1847. Cox v. Adams, 2 Ga. 158, 165 (1847) ("[A]s a general rule the validity of a contract is
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tional rules 2 without considering the possibility of a better alternative.' s

Georgia's choice of law system is unusual in that the application of an-
other jurisdiction's laws is limited to statutes and decisions construing
those statutes. 4 When no statute is involved, the common law of Georgia
controls;"5 the other jurisdiction's decisions construing its own common
law will be ignored. 6 Furthermore, if the other jurisdiction was not one

to be decided by the law of the place where it is made .... ") (emphasis in original). The
place-of-wrong (lex loci delicti) rule for choice of law in tort cases has been the law of Geor-
gia since at least 1873. Selma, R. & D.R.R. v. Lacey, 49 Ga. 107, 109 (1873) ("[Tlheir rights
must be determined by the laws of Alabama, where the act complained of was done.").

12. Modern Georgia cases reaffirming the traditional choice of law rules include: Terry
v. Mays, 161 Ga. App. 328, 291 S.E.2d 44 (1982); Wardell v. Richmond Screw Anchor Co.,
133 Ga. App. 378, 380, 10 S.E.2d 854, 856 (1974) ("[T]he Georgia conflict of laws rule in
torts is as follows: 'The law of the place where the tort or wrong has been committed is the
law by which the liability is to be determined, and the place of wrong is the place where...
there takes place the last event necessary to make an actor liable for an alleged tort.' ")

(quoting Brooks v. Eastern Air Lines, Inc., 253 F. Supp. 119, 121 (1966) (quoting Orr v.
Sasseman, 239 F.2d 182, 182 (5th Cir. 1956))); Goodman v. Nadler, 113 Ga. App. 493, 148
S.E.2d 480 (1966) (Florida law applies to contract to be performed in Florida). See also
Residential Indus. Loan Co. v. Brown, 559 F.2d 438, 440 (5th Cir. 1977). ("Georgia courts
... have consistently held that whether a contract is valid or enforceable is determined by
the law of the place where it was made.")

13. See supra note 1 and accompanying text. Of course, for those contracts within the
scope of the Uniform Commercial Code (U.C.C.), Georgia's traditional choice of law rules
have been superseded by the U.C.C.'s choice of law provisions. See OFFICIAL CODE OF GA.
ANN. § 11-1-105 (Michie 1982) and sections cited therein, GA. CODE ANN. § 109A-1-105
(Harrison 1979) and sections cited therein (new law omits general reference to article 9).
That reform, however, was accomplished by the legislature, rather than by the courts.

It was in connection with the enactment of the U.C.C. that GA. CODE ANN. § 102-108
(Harrison 1968), OFFICIAL CODE OF GA. ANN. § 1-3-10 (Michie 1982), was amended to remove
a sentence that had stated the place-of-making rule; and it was, at least in part, this amend-
ment that led Georgia federal courts to believe that Georgia had abandoned the traditional
choice of law system. See supra note 8 and infra text accompanying notes 131-159.

14. White v. Borders, 104 Ga. App. 746, 123 S.E.2d 170 (1961); Thomas v. Etheridge, 89
Ga. App. 367, 79 S.E.2d 425 (1953). See also Budget Rent-A-Car Corp. v. Fein, 342 F.2d
509, 513 (5th Cir. 1965). "'[L]aws of the place where executed'. . . has been interpreted by
Georgia to mean only statutory law. Case law of the locus. . . will be consulted only when
it is interpretive of such foreign statute." (emphasis in original).

15. Trustees of Jesse Parker Williams Hosp. v. Nisbet, 189 Ga. 807, 811, 7 S.E.2d 737,
741 (1940) ("[Tjhe construction of the common law given by the courts of this State will
control, in preference to the construction given by the courts of the State of the contract.");
White v. Borders, 104 Ga. App. 746, 747, 123 S.E.2d 170, 172 (1961) ("[Tlhe common law of
Georgia rather than that of Tennessee will control ... even though the injury occurred in
Tennessee."). See also Budget Rent-A-Car Corp. v. Fein, 342 F.2d 509, 513 (5th Cir. 1965)
("Georgia courts rather than looking to the foreign case law, look to 'the common law' as
illuminated by Georgia decisions.").

16. But see Atlanta & C. Air Line Ry. v. Tanner, 68 Ga. 384, 390-91 (1882) ("In a liberal
spirit of comity . . . we shall . . . ascertain the common law prevailing in South Carolina
and apply it as the law of South Carolina."). Tanner was overruled by Slaton v. Hall, 168
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of the original thirteen colonies (or derived from territory formerly ad-
ministered by one of those colonies), both the common law and statutes
of Georgia will be applied.' 7

This Article's purpose is to suggest some factors that the Georgia courts
might take into consideration in deciding whether to continue with the
present choice of law rules or to abandon them in favor of one of the
more modern systems. To stay within manageable proportions, the pri-
mary emphasis will be on choice of law as applied to tort cases.' 8 More-
over, as Professor Leflar has said, "Tort cases have been in the forefront
of current choice-of-law development. They afford the fact situations
which most graphically, and dramatically, illustrate the inadequacy of the
old mechanical methods and at the same time suggest the considerations
which ought to underlie more realistic choice-of-law approaches."' 9

I. THE TRADITIONAL SYSTEM

A. The Case for Retaining Traditional Choice of Law Rules

The traditional choice of law system,2 0 as exemplified by the first Re-
statement of Conflict of Laws,2' dominated American conflicts law during
the first half of this century. 22 This system rests upon the assumption
that choice of law rules, simple in form and capable of easy administra-
tion, should promote uniformity of result, enhance predictability, and dis-

Ga. 710, 717, 148 S.E. 741, 744 (1929).
17. Trustees of Jesse Parker Williams Hosp. v. Nisbet, 189 Ga. 807, 812, 7 S.E.2d 737,

741 (1940) ("In the absence of any pleaded Florida [statutory] law, the contract will be
construed in accordance with the laws and decisions of this State."); Capital Auto. Co. v.
Continental Credit Corp., 117 Ga. App. 451, 451, 160 S.E.2d 836, 838 (1968) ("[Wjhere the
[statutory] law of a sister state is not pleaded or proved if such state was not one of the 13
original colonies . . . the statutes of this state will control.").

18. For a treatment of the Georgia choice of law rules in contract cases see Figueroa,
Choice-of-Law of Contracts: A Summary Reference to the Situation in Georgia, 21 MER-
CER L. REV. 389 (1970).

19. R. LEFLAR, AMERICAN CONFLICTS LAW 263 (3d ed. 1977). Also, unlike torts, "other
areas of the law have been relatively unscathed by most of the new approaches." Reese,
American Trends in Private International Law: Academic and Judicial Manipulation of
Choice of Law Rules in Tort Cases, 33 VAND. L. REv. 717, 737 (1980).

20. 'System' rather than 'approach' is used deliberately. As Professor Reese has stated,
"[t]he principal question in choice of law today is whether we should have rules or an ap-
proach." Reese, Choice of Law: Rules or Approach, 57 CORNELL L. REV. 315, 315 (1972).
Thus, it seems inappropriate to refer to the traditional system of choice of law rules as an
'approach.' But see supra text accompanying note 1; E. SCOLES & P. HAY, supra note 8, at
552 ("The terriorialist approach").

21. RESTATEMENT OF CONFLICT OF LAWS (1934) [hereinafter cited as RESTATEMENT].
22. E. SCOLES & P. HAY, supra note 8, at 552.

790 [Vol. 34.-
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courage forum shopping.23 A court employing this system locates territo-
rially the relevant event or thing (for example, the place of wrong) and
then applies the law of that place. ' If the courts of all states used this
system,25 then the substantive law applied should be the same no matter
where the action was brought, thereby promoting uniformity of result,
enhancing predictability, and discouraging forum shopping.2"

As might be expected, most of those states that have made a deliberate
decision to continue with the traditional choice of law system are well
aware of the defects in that system.27 When they choose, nevertheless, to
adhere to what now seems to be outdated territorialism, the reason most
often given is that the first Restatement rules are simple and certain in
application, while an approach to choice of law based on analysis of the
policies underlying conflicting domestic laws is likely to produce uncer-
tainty, to make the results of litigation unpredictable, and to increase
substantially the work of an already overburdened judicial system. 28

Thus, the Michigan Supreme Court justified allegiance to the traditional
choice of law rules as follows:

That rule [lex loci delicti] has been settled unanimously, understood
thoroughly, and thought to be as fair to all affected thereby as man
might reasonably conceive unless, of course, we are to make equity
causes out of law actions. In a word, the law applicable to the presently
reviewed question is the rule stare decisis; a rule all of us are supposed
to follow save only when persuasion leads to abiding conviction that
some undeniably better rule is available for proper supersession. There is
no such persuasion, since the quagmire of unanswered and perceivably
unanswerable questions arising out of the proposed new doctrine appears
less attractive than our admittedly hard and fast-and occasionally un-
just it is true-rule that the law of the place of the wrong is applied

23. R. CRAMTON, D. CURRIE & H. KAY, supra note 1, at 13.
24. Because the state (jurisdiction) is selected first and only then is the content of the

applicable law found and applied, these choice of law rules have been described as 'jurisdic-
tion-selecting.' See R. CRAMTON, D. Cuaum & H. KAY, supra note 1, at 18: "A choice-of-
law rule that leads to automatic application of the law of a particular state, without regard
to the content of that law or the policies underlying it, is usefully referred to as a 'jurisdic-
tion-selecting rule.'"

25. Most, if not all, states appear to have used this system at one time. See supra text
accompanying note 22. But many states now have repudiated the traditional system. See
supra notes 7-8 and accompanying text.

26. But see infra text accompanying note 40.
27. See, e.g., Friday v. Smoot, 58 Del. 488, 493, 211 A.2d 594, 597 (1965) ("It may well be

that the rule of lex loci delicti in some instances may appear arbitrary and unfair .... ");
Abendschein v. Farrell, 382 Mich. 510, 516, 170 N.W.2d 137, 139 (1969) ("[O]ur admittedly
hard and fast-and occasionally unjust it is true-rule that the law of the place of the wrong
is applied .... ).

28. See R. WEI RAUB, supra note 7, at 311.
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when the forum is a Michigan court."9

B. Arguments Against Retaining Traditional Choice of Law Rules

In his article, 0 Professor Brainerd Currie posed fourteen conflict of
laws cases and concluded that a literal application of the traditional
place-of-making rule would produce clearly unacceptable results in six of
those cases.8 ' Of course, the traditional rules do not lead invariably to
unfair or unjust results; Currie conceded that the results in six other
cases would be at least defensible. 8 His point, however, was that "[tihe
utility of a rule that operates so capriciously must certainly be suspect."8 8

He elaborated as follows:

The plain truth is that the apparatus designed for the handling of real
problems of conflict of laws generates problems where none existed
before, and more often than not disposes of those false problems unsatis-
factorily; at the same time, it provides no more than the illusion of a
solution for the real problems. Where the legitimate interests of two
states are in genuine conflict, the system does not reconcile them, nor
determine which is more important, nor even permit the state in position
to do so to pursue its own interest. It simply strikes down the one inter-
est or the other, indiscriminately, arbitrarily, on the basis of fortuitous
and irrelevant circumstances. Ultimately, the survival of such a system
can be attributed only to the fact that few people care very much
whether such matters are handled intelligently or not, so long as they are
more or less expeditiously disposed of."

In actual practice, the unfair or unjust results of applying the mechani-
cal traditional rules sometimes can be avoided by the court's use of what
have been called 'escape devices,'"5 such as renvoi, s1 characterization, 7 or

29. Abendschein v. Farrell, 382 Mich. 510, 516, 170 N.W.2d 137, 139 (1969); see also
Friday v. Smoot, 58 Del. 488, 493, 211 A.2d 594, 597 (1965) ("[T]he rule of lex loci delicti
... has one positive asset. It is certain.").

30. Currie, Married Women's Contracts, supra note 2, at 227 [77].
31. Id. at 242 [96].
32. Id. at 244 [98]: "[I]n only four [cases] does the result conform to that indicated by

the interests of both states." To these four should be added cases number two and nine,
making a total of six. R. CRAMTON, D. CuRmiE & H. KAY, supra note 1, at 208: "IT]he author
[Currie] concludes that the place-of-making rule produces desirable results in only six of the
fourteen cases (four cases in which the interests of the two states do not conflict and two
cases in which the domestic interests are advanced at the expense of the foreign interest)."
(summarizing Currie, Married Women's Contracts, supra note 2, at 237-44 [90-98]).

33. Currie, Married Women's Contracts, supra note 2, at 244 [98].
34. Id. at 253-54 [109-10].
35. R. CRAMTON, D. CuRua & H. KAY, supra note 1, at 63 (section title).
36. Under renvoi, reference to the foreign law is considered to include the choice of law

rules of that jurisdication. E. ScoLs & P. HAY, supra note 8, at 67-68 ("Consideration of

792 [Vol. 34
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public policy."8 For example, if the forum court perceives that the place-
of-wrong rule will lead to a patently absurd result, it may change the
characterization of the case from tort to contract, thereby invoking the
place-of-making or place-of-performance rule.3 9

The availability of the 'escape devices,' however, destroys the uniform-
ity and predictability that the traditional system claims are its virtues. 0

At least the 'escape devices' arguably will operate to prevent a court from
reaching an unfair or unjust result. According to Professor Currie, how-
ever, "courts actually do reach the results that seem so indefensible. Bad
law makes hard cases. The hypnotic power of the ideas of territorial juris-
diction and vested rights is not to be underestimated."'"

II. MODERN CHOICE OF LAW SYSTEMS

Of the modern choice of law systems developed during the last twenty-
five years,4 the two that have received the widest acceptance by the
courts are Brainerd Currie's interest analysis48 and the Restatement Sec-

the foreign choice-of-law might disclose that the foreign jurisdiction . . . would have re-
ferred to the forum [or] to yet another (third) jurisdiction.").

37. E. SCOLES & P. HAY, supra note 8, at 54: "Under traditional doctrine . .. subject
matter characterization was particularly important [and] could affect the outcome of the
litigation. At the same time, it provided a vehicle for courts to avoid undesirable results to
which then existing choice-of-law rules would have pointed." (emphasis in original).

Besides subject matter characterization, a court might use substance-procedure character-
ization as an escape device; if a question is determined to be a matter of 'procedure,' the
forum court will use its own law rather than that of the other jurisdiction. See Lay v. Nash-
ville, C. & St. L. Ry., 131 Ga. 345, 346, 62 S.E. 189, 189 (1908) ("Upon the trial of a case in
this State, founded upon a cause of action originating in another State, the procedure of this
State governs."); Ohio S. Express Co. v. Beeler, 110 Ga. App. 867, 868, 140 S.E.2d 235, 236
(1965) ("[T]he lex fori controls matters of remedy and procedure .... ").

38. The forum court will refuse to apply another state's law if that law would contravene
the public policy of the forum state. Nasco, Inc. v. Gimbert, 239 Ga. 675, 676, 238 S.E.2d
368, 369 (1977); Commercial Credit Plan, Inc. v. Parker, 152 Ga. App. 409, 410, 263 S.E.2d
220, 221-22 (1979). See also R. WEiNTRAuB, supra note 7, at 82-86.

39. At one time, an Arkansas statute provided a tort remedy for mental anguish suffered
as a result of negligence in handling of telegraph messages. In cases in which the mishan-
dling occurred in Arkansas, the Arkansas court characterized the action as 'tort' and applied
the place-of-wrong rule, allowing recovery under the Arkansas statute. When messages were
sent from Arkansas and misdelivered in some other state, however, the Arkansas court used
the 'contract' characterization and applied the place-of-making rule, again allowing recovery
under the Arkansas statute. See R. LmAR, supra note 19, at 176-77.

40. See supra text accompanying notes 23-26.
41. Currie, Married Women's Contracts, supra note 2 at 245 [99]. For additional criti-

cisms of the traditional system, see R. W.iNTRAu, supra note 7, at 266-67, 278-87, 349-54.
42. For brief descriptions of some other modern choice of law systems see R. WEINTRAuB,

supra note 7, at 8-11 and E. ScoLnS & P. HAY, supra note 8, at 20-32.
43. Interest analysis is also known as "governmental interest analysis." See R. LEFLAR,
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ond's"4 "place of the most significant relationship.' As Professors Scoles
and Hay have emphasized, however, "[t] here are no purely 'interest-anal-
ysis states' or 'Restatement (Second) states.' Even individual decisions,
though perhaps capable of classification, will often tend to draw on more
than one approach or arrive at solutions explainable on several grounds
and analyses."

'"6

A. Brainerd Currie's Interest Analysis'

Dissatisfaction with the workings of the mechanical rules of the tradi-
tional choice of law system 48 led Currie to distrust any choice of law
methodology based on specific rules."' Thus, while the first Restatement
represents a pure 'rules' system, Currie's interest analysis is at the other
end of the 'rules-to-approach' spectrum.50 Interest analysis can be analo-
gized to the law of negligence: each relies upon a few general principles
to solve an enormous number of varied problems.5

Currie's principles of interest analysis have been stated as follows:

1. Normally, even in cases involving foreign elements, the court
should be expected, as a matter of course, to apply the rule of decision
found in the law of the forum.

2. When a court is asked to apply the law of a foreign state different
from the law of the forum, it should inquire into the policies expressed in
the respective laws, and into the circumstances in which it is reasonable
for the respective states to assert an interest in the application of those
policies. In making these determinations the court should employ the
ordinary processes of construction and interpretation.

3. If the court finds that one state has an interest in the application
of its policy in the circumstances of the case and the other has none, it
should apply the law of the only interested state.

supra note 19, at 185.
44. RESTATEMENT (SECOND) OF CONFLICT OF LAWS (1971) [hereinafter cited as RESTATE-

MENT (SECOND)].

45. RESTATEMENT (SECOND) §§ 145, 188.
46. E. SCOLES & P. HAY, supra note 8, at 551 (emphasis in original).
47. For more detailed descriptions of interest analysis see E. SCOLES & P. HAY, supra

note 8, at 16-20, 565-82 & 663-65 and R. LEFLAR, supra note 19 at 185-86, 275-77.
48. See supra text accompanying notes 33-34.
49. Currie, Notes on Methods and Objectives in the Conflict of Laws, 1959 DuKE L.J.

171, 177 [177, 1831 [hereinafter cited as Currie, Methods and Objectives]: "We would be
better off without choice-of-law rules."

50. See supra note 20; R. CRAMTON, D. CURRIE & H. KAY, supra note 1, at 7. "American
conflicts law today seems to be divided between the adherents of the Currie version of inter-
est analysis on the one hand and the proponents of narrowly drawn choice-of-law rules on
the other."

51. Specific rules also proved unsatisfactory in the negligence area. See Pokora v. Wa-
bash Ry., 292 U.S. 98 (1934); Baltimore & O.R.R. v. Goodman, 275 U.S. 66 (1927).
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4. If the court finds an apparent conflict between the interests of the
two states it should reconsider. A more moderate and restrained inter-
pretation of the policy or interest of one state or the other may avoid
conflict.

5. If, upon reconsideration, the court finds that a conflict between the
legitimate interests of the two states is unavoidable, it should apply the
law of the forum.

2

Professor Weintraub has described the procedure to be used in inquir-
ing into the policies underlying the laws of the two states as follows:

The policies underlying a domestic rule should be sought with the same
lawyer-like thoroughness with which these policies are identified when
relevant in wholly domestic cases. Sources of information on the policies
underlying a tort rule include legislative history, if a statute is involved;
cases articulating those policies in order to decide whether a particular
application of a rule, even in a wholly domestic case, is consistent with
the rule's purposes and therefore proper; and the writings of authorities
discussing the rule.

53

The situation described in Currie's third principle (one state with no
interest) is known as a 'false conflict,' " "an analytic concept which is one
of Currie's most important contributions and which has found widespread
acceptance in American conflicts law."'55 If the court finds that the con-
flict is unavoidable (Currie's fifth principle), the situation is labelled a
'true conflict,' 6 and the court resorts to forum law because the problem is
"insoluble by any conceivable conflict-of-laws method.' 7 It is important
to note that in a true conflict case Currie would not countenance a deci-
sion based on a 'weighing' of the competing interests. 8 Thus, Currie's in-

52. R. CRAMTON, D. CURRIE & H. KAY, supra note 1, at 216-17.
I have omitted two of Brainerd Currie's principles. Number six provides that if the forum

is 'disinterested' since the conflict is between the laws of two other states, the court may
either apply its own law or decide the case by "resolving the conflict as it believes it would
be resolved by a supreme legislative body having power to determine which interest should
be required to yield." Number seven cautions the court not to resolve a 'true conflict' by
attempting "to improvise a solution sacrificing the legitimate interest of its own state." See
id. at 217.

53. R. WEINTRAUB, supra note 7, at 268.
54. See Currie, The Verdict of Quiescent Years: Mr. Hill and the Conflict of Laws, 28

U. CHI. L. REV. 258, 289 [584, 620] (1961).
55. E. SCOLES & P. HAY, supra note 8, at 17.
56. Id. at 17-18: "A true conflict ... appears when the relevant laws not only differ,

but the 'underlying policies of each call for its application."
57. Currie, The Constitution and the Choice of Law: Governmental Interests and the

Judicial Function, 26 U. CHI. L. REV. 9, 10 [188, 189] (1958) [hereinafter cited as Currie,
The Constitution].

58. Currie, Methods and Objectives, supra note 49 at 176-77 [182]:
I know that courts make law, and that in the process they "weigh conflicting inter-
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terest analysis divides choice of law cases into two categories: false con-
flicts, the solution of which is simple, and true conflicts, for which there is
no rational solution.5 9

B. Restatement Second °

The Restatement Second represents a middle position between the
rigid rules of the first Restatement's traditional system and the flexible
policy-oriented approach of Currie's interest analysis." The Restatement
Second's proponents contend that it is designed to lead to the gradual
judicial development of fairly narrow choice of law rules.2 "In many ar-
eas, however, the case law must first grow before patterns become dis-
cernible, the application of the approach gains in consistency, and rules
with precedent value emerge. '0 3 Meanwhile, "[i]t is a judicial task of
some magnitude, to define the place of the most significant relationship
in light of § 6 and of the various suggested connecting factors, in fact to
weigh factors for their 'relative' significance. '6 4

The method of Restatement Second, using the general tort provision as
an example, involves locating "the state which, with respect to [the par-
ticular] issue, has the most significant relationship to the occurrence and

ests" and draw upon all sorts of "norms" to inform and justify their action. I do
not know where to draw the line between the judicial legislation that is "molecu-
lar," or permissible, and that which is "molar," or impermissible. But assessment
of the respective values of the competing legitimate interests of two sovereign
states, in order to determine which is to prevail, is a political function of a very
high order. This is a function that should not be committed to courts in a
democracy.

59. Currie, The Constitution, supra note 57 at 10 [189]. See also Currie, Survival of
Actions, supra note 2 at 245 [169]:

There remains the stubborn fact that under any conceivable conflict-of-laws
method the interests of one state will be sacrificed to those of another whenever
there is [a true] conflict. The only virtue of the method proposed here [applying
the law of the forum] is that it at least makes the choice of interests on a rational
and objective basis: the forum consistently applies its own law in case of conflict,
and thus at least advances its domestic policy. This is not an ideal; it is simply the
best that is available.

60. For a more detailed description of the Restatement Second's choice of law system
see E. SCOLES & P. HAY, supra note 8, at 34-42, 587-94, 670-71.

61. E. SCOLES & P. HAY, supra note 8, at 34. But cf. R. CRAMTON, D. CURRIE & H. KAY,

supra note 1, at 319: "The critical question is whether. . . the attempted fusion of juris-
diction-selecting rules with open-ended policy analysis, has resulted in a flabby, amorphous
and sterile product."

62. E. SCOLES & P. HAY, supra note 8, at 39-40; Reese, Choice of Law: Rules or Ap-
proach, 57 CORNELL L. REV. 315, 325 (1972).

63. E. SCOLES & P. HAY, supra note 8, at 39.
64. Id. at 39-40.
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the parties."6 This is to be done by applying the choice of law factors of
section 666 while taking into account the connecting factors ('contacts')
listed in the general provision applicable to tort problems,67 but being
careful to evaluate those contacts "according to their relative importance
with respect to the particular issue." 68

The choice of law factors of section 6 are:

(a) the needs of the interstate and international systems,
(b) the relevant policies of the forum,
(c) the relevant policies of other interested states and the relative

interests of those states in the determination of the particular
issue,

(d) the protection of justified expectations,
(e) the basic policies underlying the particular field of law,
(f) certainty, predictability and uniformity of result, and
(g) ease in the determination and application of the law to be

applied. 9

The above list of factors is not exclusive.7 0 "Undoubtedly, a court will on
occasion give consideration to other factors in deciding a question of
choice of law. Also it is not suggested that the factors mentioned are
listed in the order of their relative importance. '

71

The contacts to be evaluated and taken into account while applying the
factors above are:

(a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred,
(c) the domicil, residence, nationality, place of incorporation and place

of business of the parties, and
(d) the place where the relationship, if any, between the parties is

centered.
7 2

The Restatement Second, unlike the first Restatement and unlike the
Restatements in other fields of the law, goes beyond restating the existing
law; it purports to be a guide for the future.73 Because the Restatement

65. RESTATEMENT (SECOND) § 145.

66. Id.§6.
67. Id. § 145(2).
68. Id.
69. Id. § 6. But see R. CRAMTON, D. CURRIE & H. KAY, supra note 1, at 317-18: "[Tlhe

laundry list of general principles contained in § 6 ......
70. "[F]actors relevant to .the choice of the applicable rule of law include .... " RE-

STATEMENT (SECOND) § 6(2) (emphasis added). "It is not suggested that this list of factors is
exclusive." Id. § 6 comment c.

71. RESTATEMENT (SECOND) § 6 comment c.
72. Id. § 145(2).
73. E. SCOLES & P. HAY, supra note 8, at 35.
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Second is "self-defining through litigation [and provides] an approach for
the elaboration of rules often yet unknown, rather than suggesting rules
for judicial acceptance, [it lacks] certainty and predictability for conflicts
situations where there has been no prior litigation. 74

As applied to a false conflict,7 5 the Restatement Second should reach
the same result as interest analysis. 76 But in a true conflict,77 the Restate-
ment Second's method amounts to a 'weighing' of the interests of the
states whose laws are in conflict,78 a procedure that is prohibited under
interest analysis.79 Both the first Restatement s" and the Restatement
Second8 ' are organized in terms of subject matter categories; thus, unlike
interest analysis, both Restatements require that the court engage in an
initial process of 'characterization.'

III. ILLUSTRATIVE HYPOTHETICAL CASES

The functioning of the choice of law systems described above can be
illustrated by applying them to a couple of hypothetical cases. Assume
that Harry Host drives his automobile from his home to another state for
a short visit with relatives. Host accomodates his friend, George Guest, by
allowing him to ride as a nonpaying passenger in the automobile. Al-
though the destination is State Z, Host and Guest pass through States X
and Y on the way. At some point during the trip, Host's ordinary (not
gross) negligence causes a collision, which results in serious bodily injury
to Guest.

Before the enactment of a recent statute, 2 the common law of Georgia
required a showing of gross negligence for a guest-passenger to recover
against his host-driver.83 The new statute, by raising the duty of the host-
driver to ordinary care, permits a recovery by the guest passenger against

74. Id. at 41.
75. See supra text accompanying note 54.
76. If interest analysis leads to the conclusion that only one state has an interest (a false

conflict), then the Restatement Second's state with 'the most significant relationship' cer-
tainly would be the same state.

77. See supra text accompanying note 56.
78. The Restatement Second's direction to locate the state with the "most significant

relationship" implicitly calls for a weighing. See RESTATEMENT (SECOND) § 145 (emphasis
added).

79. See supra text accompanying note 58.
80. See, e.g., RESTATEMENT ch. 7 (on property), ch. 8 (on contracts), & ch. 9 (on wrongs).
81. See, e.g., RESTATEMENT (SECOND) ch. 7 (on wrongs), ch. 8 (on contracts), & ch. 9 (on

property).
82. OFFICIAL CODE OF GA. ANN. § 51-1-36 (Michie Supp. 1982), GA. CODE ANN. § 105-

104.1 (Harrison Supp. 1982) (effective July 1, 1982).
83. Bickford v. Nolen, 240 Ga. 255, 240 S.E.2d 24 (1977); Self v. Dunn & Brown, 42 Ga.

528 (1871); Holtsinger v. Scarbrough, 69 Ga. App. 117, 24 S.E.2d 869 (1943).



the driver on a showing of mere ordinary negligence. 4

State X has a guest statute that requires gross negligence; State Y has
adopted the same gross negligence standard as a matter of its common
law; and State Z's common law requires only ordinary negligence. State Z
was formed from one of the original thirteen colonies; State Y was not;
and, as will appear later, it is immaterial whether State X was ever a
colony.

A. Case I: Georgia Guest v. Georgia Host

In addition to the facts and laws stated above, assume that both Guest
and Host were domiciliaries of Georgia. The various choice of law systems
would yield the following results:

Traditional (First Restatement): The law applicable depends en-
tirely on the location of the place of wrong.85 Thus, if the collision oc-
curred in State X or State Y, their respective gross negligence rules would
prevent a recovery against Host. But if the collision occurred in State Z,
its ordinary negligence law would permit Guest to recover.

Traditional (Georgia Version): If the collision occurred in State
X, its guest statute would be applied by a Georgia court."6 If the collision
occurred in State Y or State Z, however, a Georgia court would not apply
the Y or Z law because Georgia's choice of law system limits the applica-
tion of another state's law to that state's statutes and decisions constru-
ing those statutes.8 7 If the collision occurred in State Y, a Georgia court
would apply the common law and statutes of Georgia because State Y
was never a colony (or derived from a colony).88 Thus, the new Georgia
statute would control, and Guest would be able to recover on the basis of
Host's ordinary negligence. But because State Z was formerly a colony,
the Georgia choice of law system would require the application of the
Georgia common law, but not the Georgia statute.8 9 Thus, Guest would
not recover because Georgia's common-law rule requires a showing of
gross negligence.

Interest Analysis: A Georgia court using interest analysis would
apply Georgia law (the new statute), unless a party asked the court to
apply another state's law.9 0 Thus, if the collision occurred in State X and
the court were asked to use X's law, it would be necessary to inquire into

84. OFFICIAL CODE OF GA. ANN. § 51-1-36, GA. CODE ANN. § 105-104.1: "The operator of
a motor vehicle owes to passengers therein the same duty of ordinary care owed to others."

85. See supra text accompanying note 24.
86. See supra text accompanying note 14.
87. See supra text accompanying notes 14 & 16.
88. See supra text accompanying note 17.
89. See supra text accompanying note 15.
90. See supra text accompanying note 52 (principle 1).
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the policies expressed in that law." Assume that an investigation reveals
that X's guest statute was designed to prevent collusion between a host
and his guest against the host's liability insurer9 2 and to prevent a guest
from manifesting such ingratitude toward his host." Since neither of
these policies is rationally applicable to a suit in Georgia between a Geor-
gia host and a Georgia guest when the host's liability insurance covers an
automobile principally garaged in Georgia, the court would conclude that
State X had no interest in the application of its law to this case. The
forum (Georgia), on the other hand, reasonably might have an interest in
having its compensation rule applied to a dispute between two Georgia
domiciliaries. Thus, this is a false conflict,9 4 calling for the application of
the law of Georgia since it is the only interested state.

If the collision occurred in State Y or Z, a Georgia court applying inter-
est analysis would reach the same conclusion by the same reasoning pro-
cess. Between Georgia and any of the other states, this is a false conflict."°

Restatement Second: If a Georgia court uses the Restatement Sec-
ond's system, the first step is to determine whether the interests of the
competing states would be furthered by the application of their respective
local law rules.9" Since States X and Y have the same substantive law rule
on host-guest liability, they can be considered together if we assume that
the respective purposes of those rules are the same. Thus, if the collision
occurred in either X or Y, the question would be whether the interests of
X- Y would be furthered by application of the X- Y rule. If the purposes
were as stated above,97 then X-Y interests would not be furthered by ap-

91. Id. (principle 2).
92. See 2 F. HARPER & F. JAMES, LAW OF TORTS § 16.15 (1956).
93. Id. This is the more realistic of the two purposes. See R. WEINTRAUB, supra note 7,

at 280.
94. See supra text accompanying note 52 (principle 3).
95. The laws of Georgia and of State Z are the same. They require only ordinary negli-

gence for liability. If the policies underlying those laws are also the same, as is probably the
case, then the 'conflict' between Georgia and State Z is not even a genuine 'false conflict'
and might be described better as a 'no-conflict.'

96. See RESTATEMENT (SECOND) § 145, illustration 1: "The first question for the . . .
court to determine is whether the interests of both [states] would be furthered by applica-
tion of their respective local law rules."

97. See supra text accompanying notes 92 & 93. The Restatement Second suggests that
the gross negligence state might have an interest "if at least one purpose of [the gross negli-
gence] rule is to protect hosts, while in [that state] against the ingratitude of their guests."
RESTATEMENT (SECOND) § 145, illustration 1. All of the Restatement Second's illustrations,
however, assume the point of view of a 'disinterested' (neutral) forum. See E. SCOLES & P.
HAY, supra note 8, at 40. If the forum is one of the states involved, the Restatement Sec-
ond's position is weakened. Furthermore, the Restatement Second's hypothesized 'purpose'
of protecting all hosts who may enter the state may be too broad. A more likely and more
reasonable purpose would be protection of that state's hosts, rather than all hosts who may
enter the state. See R. WEINTRAUB, supra note 7, at 280.
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plication of the X- Y gross negligence rule. On the other hand, the inter-
ests of Georgia would be furthered by application of the Georgia rule re-
quiring only ordinary negligence if, as is probably the case, the purpose of
this rule is to allow compensation for Georgia guests who are injured by
the negligence of Georgia hosts. Since the court found a Georgia interest
but no X-Y interest, the analysis would stop at this point, and Georgia
law would be applied.98 Between Georgia and State Z, both of which have
the same substantive law rule, the same analysis could be employed; but
since Guest could recover regardless of whether Georgia law or State Z
law was applied, the exercise would be rather pointless.9

Observations on Case I: When applied to this hypothetical case,
interest analysis'0 0 and the Restatement Second' arrived at the same
conclusion: the Georgia statute controls, and Guest can recover from
Host, regardless of where the collision occurred. Although interest analy-
sis started with its presumption in favor of the forum's law,'0 2 the reason-
ing processes under the two systems were otherwise practically identical.
As suggested earlier, 03 interest analysis and the Restatement Second
should reach the same conclusion in a false conflict.1'0

If the two modern choice of law systems agree on the result, one might
wonder whether there is something wrong with the two traditional sys-
tems: the first Restatement's version, which in no instance selected the
Georgia statute; 03 and the Georgia version, which chose, in turn, the
State X guest statute, the Georgia statute, and the prestatute Georgia
common law.'0 6 Wrong or not, the older systems rely on broad, rigid,
mechanical 'jurisdiction-selecting' rules,0 while interest analysis and the

98. The Restatement Second's 'factors' and 'contacts' come into full operation in 'true
conflict' cases. See infra text accompanying notes 121-28.

99. See supra note 96.
100. See supra text accompanying notes 90-95.
101. See supra text accompanying notes 96-99.
102. See supra text accompanying note 52 (principle 1).
103. See supra text accompanying notes 75-76.
104. Perhaps the best known false conflict case involving the host-guest problem is Bab-

cock v. Jackson, 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963). In a symposium
on that case, Professors Cheatham and Reese found that the decision supported the Re-
statement (Second), but Currie considered it an example of interest analysis. See Cheatham,
Currie, and Reese, Comments on Babcock v. Jackson, A Recent Development in Conflict of
Laws, 63 COLUM. L. REv. 1212, 1229, 1233, 1251 (1963).

105. See supra text accompanying note 85.
106. See supra text accompanying notes 86-89.
107. See supra note 24. The Restatement made no secret of its mechanical 'jurisdiction-

selecting' methodology. For example:
[I]n determining the place of contracting, the forum ascertains the place in which
. . . the principal event necessary to make a contract occurs. The forum at this
stage of the investigation does not seek to ascertain whether there is a contract. It

1983]
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Restatement Second focus on the particular narrow issue in question to
examine the content and underlying policies or purposes of the conflicting
(or apparently conflicting) laws in the attempt to arrive at a reasoned and
rational solution.

B. Case II: Georgia Guest v. Non-Georgia Host

This time, assume that Host was a domiciliary of State X and that
before starting on the trip to State Z, he drove to Georgia and picked up
Guest, a Georgia domiciliary. The collision occurred while they were
travelling back through State X; thus they never reached States Y and Z.
The various choice of law systems now would yield the following results:

Traditional (Both Versions): Just as in the first case,108 the appli-
cable law depends solely on the location of the place of wrong. Thus, the
State X guest statute would be applied, preventing Guest from recovering
from Host.

Interest Analysis: If a Georgia court using interest analysis were
asked to apply the law of State X, it would have to inquire into the poli-
cies expressed in that law, just as it did in the first case. 00 Assuming that
its investigation reveals the same policies of preventing collusion and in-
gratitude found in the first case," 0 the Georgia court might well conclude
that both are rationally applicable to a suit against a State X host, driv-
ing an automobile insured and garaged in State X, when the collision oc-
curred in State X; therefore State X has an interest in the application of
its law to this case.

Since Guest's domicile is Georgia, that state also seems to have an in-
terest in applying its policy, which seeks to compensate Georgia guest-
passengers who are injured because of the ordinary negligence of host-
drivers."" Thus, this case is an apparent conflict, "' and the court should
reconsider because a "more moderate and restrained interpretation of the

examines the facts of the transaction in question only so far as is necessary to
determine the place of the principal event. . . . Then, and not until then, does
the forum refer to the law of such state to ascertain if, under the law, there is a
contract ....

RESTATEMENT, § 311 comment d (emphasis added).
108. See supra text accompanying notes 85-89.
109. See supra text accompanying note 91.
110. See supra text accompanying notes 92-93.
111. See Sedler, Judicial Method is "Alive and Well". The Kentucky Approach to

Choice of Law in Interstate Automobile Accidents, 61 Ky. L.J. 378, 391 (1973) [hereinafter
cited as Sedler, The Kentucky Approach]: "The fact of the plaintiff's residency gives it an
interest in applying its law, since the social and economic consequences of the accident will
be felt there ....

112. See supra text accompanying note 52 (principle 4).

[Vol. 34
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policy or interest of one state or the other may avoid conflict." ' 13 For
example, the Georgia court might determine that the Georgia statute is
properly applicable only when the host and guest are both Georgians or
when the collision occurs in Georgia. In that event, State X would be the
only interested state, and its law should be applied.""

"If, upon reconsideration, the court finds that a conflict between the
legitimate interests of the two states is unavoidable, it should apply the
law of the forum."'"" If the court finds such a conflict of interests, the
case is properly described as a 'true conflict,"'" and, according to Currie,
"insoluble by any conceivable conflict-of-laws method.""17 In such a case,
the interests of one state will have to be sacrificed to those of another; if
the forum applies its own law, at least it will advance its domestic policy,
rather than sacrificing that policy in favor of the other state."'

Restatement Second: A Georgia court using the Restatement Sec-
ond's choice of law system would find this true conflict more difficult to
decide than the relatively simple false conflict presented by the first
case."" Section 146 creates a presumption in favor of application of the
law of the place of injury, here State X.'10 According to the Restatement
Second's Reporter, Professor Reese, however, "this is a rather weak pre-

113. R. CRAMTON, D. CURRIE & H. KAY, supra note 1, at 217. See supra text accompany-
ing note 52 (principle 4).

114. See supra text accompanying note 52 (principle 3).
115. R. CRAMTON, D. CURRIE & H. KAY, supra note 1, at 217. See supra text accompany-

ing note 52 (principle 5).
116. See supra text accompanying note 56.
117. Currie, The Constitution, supra note 57, at 10 [1891. See supra text accompanying

note 57.
118. See supra note 59; Sedler, The Kentucky Appproach, supra note 111, at

391: "There is nothing 'chauvinistic' about the forum's applying its own law in the case of
a true conflict, and it should do so when no unfairness to the other party results." But cf.
Twerski, To Where Does One Attach the Horses?, 61 Ky. L.J. 393, 403 (1973):

Nothing substantiates my contention that the "interesters" are involved in a
rigid system of choice of law more than this fall-back on the forum law as the
base. It stands as a "brooding omnipresence" to remind us all that here is "the
law" not to be driven away by finely tuned argumentation or sensitive balancing
of interstate policy considerations.

It appears that Professor Sedler, an interest analysis proponent, would apply Georgia law
in Case II. See his discussion of Foster v. Leggett, 484 S.W.2d 827 (Ky. 1972), in Sedler, The
Kentucky Approach, supra note 111.

119. See supra text accompanying notes 96-99.
120. RESTATEMENT (SECOND) § 145:

In an action for a personal injury, the local law of the state where the injury oc-
curred determines the rights and liabilities of the parties, unless, with respect to
the particular issue, some other state has a more significant relationship under the
principles stated in § 6 to the occurrence and the parties, in which event the local
law of the other state will be applied.
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sumption, since the law of the place of injury is not to be applied where
some other state has a more significant relationship under the principles
stated in Section 6 to the occurrence and the parties."'' Two of the
factors or principles stated in section 6 are the 'relevant policies' and 'rel-
ative interests' of the states involved. 2 ' An examination of the policies
and interests of Georgia and State X was undertaken above in connection
with the application of interest analysis, 2 3 and those policies and inter-
ests were found to be in conflict.""

If a court using interest analysis finds that the conflict cannot be elimi-
nated by reconsidering the apparently conflicting interests and policies, it
will apply the forum's law.2 5 The Restatement Second, however, requires
the court to determine which state has the greater interest (most signifi-
cant relationship) and then to apply the law of that state.'2 6 Thus, the
court here must decide whether Georgia's interest in allowing Guest to
recover is greater than State X's interest in protecting Host from liability
for the results of his ordinary negligence, or vice versa. Professor Reese,
in describing the application of the Restatement Second's system to a
host-guest case in which the contacts were divided closely and the factors
did not point clearly in any one direction, suggested that "[t]he factors
listed in Section 6 do, however, give some indication of the route to follow
by including among their number certainty, predictability and uniformity
of result as well as ease in the determination of the law to be applied.", 2

Although he did not elaborate further on the method to be used in apply-
ing these factors, Reese did conclude that the host-guest case he was dis-
cussing should probably be decided under the law of the state where the
injury occurred. 28

Observations on Case II: Even if the conclusions reached by in-

121. Reese, The Kentucky Approach to Choice of Law: A Critique, 61 Ky. L.J. 368,
373 (1973) [hereinafter cited as Reese, A Critique].

122. RESTATEMENT (SECOND) § 6. See supra text accompanying note 69.
123. See supra text accompanying notes 109-111.
124. See supra text accompanying note 112.
125. See supra text accompanying notes 56-58.
126. See supra text accompanying notes 77-79.
127. Reese, A Critique, supra note 121, at 373. But cf. Fisher v. Huck, 50 Or. 635, 639,

624 P.2d 177, 178 (1981):
When any court embarks on a determination of the "relevant policies of other

interested states and the relative interests of those states in the determination of
the particular issue" (Restatement, [Second] § 6), the endeavor, in many in-
stances, is like skeet shooting with a bow and arrow: a direct hit is likely to be a
rarity, if not pure luck. With that chance of success in mind, we nock the arrow
and draw the string.

128. Reese, A Critique, supra note 121, at 373. Compared to the case Reese was discuss-
ing (Foster v. Leggett, 484 S.W.2d 827 (Ky. 1972)), our second hypothetical is more strongly
biased toward the application of the law of the place of injury.

[Vol. 34
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terest analysis and the Restatement Second, as applied to this hypotheti-
cal case, do not agree, at least the methods were rational. The traditional
systems may or may not have arrived at the 'correct' solution, if such a
thing exists; the objections to the traditional system concern the irration-
ality of deciding almost all tort issues by applying a single, rigid, territori-
ally-oriented choice of law rule.2

Of course, Cases I and II do not exhaust the possible fact-law patterns
for host-guest cases; Professor Sedler lists six variations.' "

IV. FEDERAL GUESSING GAME: Erie-Klaxon IN GEORGIA' 3'

In Brown v. Inter-Ocean Insurance Co.,'-" a 1977 decision of the
United States District Court for the Northern District of Georgia, Judge
Moye stated: "Georgia follows the 'center of gravity"" approach in
determing which state's law to apply when the validity, form and effect of
a contract are at issue."' 3 ' The authority cited for this remarkable state-
ment was another Northern District decision, Eldon Industries, Inc. v.
Paradies & Co.' " In A-T-O, Inc. v. Stratton & Co.,'3 6 a 1980 decision of
the same federal court, Judge Hall stated: "In choice of law, Georgia
follows the 'grouping of contracts' 37 [sic] or 'center of gravity' theory on
which law should govern contracts."' 8 Again, the only case cited as au-
thority was Eldon Industries.

In Eldon Industries, District Judge Freeman concluded that the Geor-
gia courts would apply the Restatement Second to contract cases. He rea-
soned as follows:

129. See supra text accompanying notes 31-34. See also Tooker v. Lopez, 24 N.Y.2d 569,
579, 249 N.E.2d 394, 400, 301 N.Y.S.2d 519, 527 (1969): "We rejected the lex loci delictus
rule because it placed controlling reliance upon one factor totally unrelated to the policies
reflected by the ostensibly conflicting laws."

130. Sedler, The Kentucky Approach, supra note 112, at 378 n.2.
131. See also R. LEFLAR, supra note 19, at 290. The Erie-Klaxon doctrine requires that

a federal court in a diversity case apply the choice of law rules prevailing in the courts of the
state in which it sits. Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941); Erie R.R. v.
Tompkins, 304 U.S. 64 (1938).

132. 438 F. Supp. 951 (N.D. Ga. 1977).
133. The 'center of gravity' approach is a now discredited system based on the mere

counting of 'contacts' between the facts of a choice of law case and the states whose laws are
in conflict. See R. CRAMTON, D. CURRIE & H. KAY, supra note 1, at 200-01.

134. 438 F. Supp. at 953.
135. 397 F. Supp. 535 (N.D. Ga. 1975).
136. 486 F. Supp. 1323 (N.D. Ga. 1980).
137. 'Grouping of contacts' is another name for the 'center of gravity' choice of law

method. See supra note 133.
138. 486 F. Supp. at 1326.
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[A] recent Georgia case [Allen v. Smith & Medford, Inc. 13] specifically
held that "[t]he general [conflicts] rule [expressed by prior statute and
case lawl with regard to contracts has been repealed." . . . Although the
Allen case left open the question of which conflicts rule might govern
actions not involving Georgia securities laws, . . . the strong implication
in that case is that the Georgia courts will now generally adhere to the
"grouping of contacts '"140 theories expressed in the Restatement Second
of Conflicts § 188 (1971).14

The question in Allen was whether the Georgia Securites Act of 197342
applied to a particular sale of unregistered securities. Since the Act, by its
terms,1 4 3 is applicable to sales of securities within Georgia, the ultimate
issue was whether the 'sale' took place in Georgia. The Georgia Court of
Appeals decided that the sale had taken place in Georgia and, therefore,
was subject to the Act.1 44 Although "[clounsel for both plaintiff and de-
fendants . . . dealt at length on the conflicts of law question relative to
blue sky laws, '1 45 the case really did not involve a choice of law question;
or, if it did, the Securities Act itself provided the answer. 4

Nevertheless, Judge Quillian felt obliged to address the argument that
an amendment to Georgia Code Ann. section 102-1084 had changed the
Georgia choice of law rule for contract cases. The amendment, made in
connection with the enactment of Georgia's Uniform Commercial Code, 48

removed the following sentence from section 102-108: "The validity,
form and effect of all writings or contracts are determined by the laws of
the place where executed.' 49 The probable purpose of the amendment
was to avoid possible conflict with the choice of law provisions contained

139. 129 Ga. App. 538, 199 S.E.2d 876 (1973).
140. See supra note 137.
141. 397 F. Supp. at 538 (quoting (with brackets) 129 Ga. App. at 544, 199 S.E.2d at

881). See also RESTATEMENT (SEcoND) § 188. The Restatement Second system does not in-
volve the 'grouping of contacts'; it is based on finding the state with the 'most significant
relationship' by an evaluation of the contacts. See supra text accompanying notes 60-81.

142. OFFICIAL CODE OF GA. ANN. tit. 10, ch. 5 (Michie & Supp. 1982) (formerly GA. CODE
ANN. ch. 97-1 (Harrison 1981 & Supp. 1982)).

143. OFFICIAL CODE OF GA. ANN. § 10-5-5(a) (Michie 1982), GA. CODE ANN. § 97-105,
para. 1 (Harrison 1981): '!qlt shall be unlawful to sell ... in this state .... " (emphasis
added).

144. 129 Ga. App. at 543, 199 S.E.2d at 880 ("We hold that.., the 'sale' took place in
Georgia.").

145. Id. at 541, 199 S.E.2d at 879.
146. See supra note 143.
147. 1963 Ga. Laws 188, 205 (amending GA. CODE ANN. § 102-108 (Harrison 1968), OF-

CIAL CODE OF GA. ANN. § 1-3-10 (Michie 1982) (Official Code makes editorial changes only)).
148. See 1963 Ga. Laws at 205.
149. Id.
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in the Uniform Commercial Code,15 rather than to make a sweeping
change in the Georgia choice of law rules applicable to all cases involving
contracts. Georgia's place-of-making rule1 " predated the Code section,
which first appeared in the so-called 'Cobb Code' of 1863.152

Judge Quillian concluded that:

Just what effect this changed language has on contracts not covered by
the Uniform Commercial Code has not been determined. Nevertheless,
the law in its present state does not limit the application of the Georgia
Securities Act. Thus, whether a sale within the meaning of the Georgia
Securities Act occurred in Georgia must be decided on basic principles.'5 3

On rehearing, he added: "It should be reiterated that the question here
is not limited to the location of the contractual situs but concerns
whether the sale within the meaning of the Georgia Securities Act took
place in Georgia or Florida."'' He then made the statement quoted by
Judge Freeman in Eldon Industries:"' "The general rule with regard to
contracts has been repealed. Our courts may still apply the essence of
that rule in other situations. . . .But there is no law holding that such
rule or rules is now applicable to our Georgia Securities Act.""' If Judge
Quillian's dicta constituted an abandonment of Georgia's traditional
choice of law system, there is no evidence of it in later Georgia cases. 5 '

Judge Freeman seems recently to have retreated a bit from his position
that Georgia is now committed to the Restatement Second. In a case
decided in May, 1982, he said: "In Georgia, there are two alternative
rules which may be applied in this case: lex loci contractus or center of
gravity."' 5 8 In a footnote, he admitted that '!qGeorgia courts have not ex-
plicitly addressed the question whether the grouping of contacts approach

150. See supra note 13.
151. See supra note 11.
152. GA. CODE § 9 (1863) (present version at OFFICIAL CODE OF GA. ANN. § 1-3-10 (Michie

1982), GA. CODE ANN. § 102-108 (Harrison 1968) (Official Code makes editorial changes
only)).

153. 129 Ga. App. at 542, 199 S.E.2d at 879-80.
154. Id. at 543, 199 S.E.2d at 880.
155. 397 F. Supp. at 538.
156. 129 Ga. App. at 544, 199 S.E.2d at 881.
157. See Terry v. Mays, 161 Ga. App. 328, 291 S.E.2d 44 (1982). Hatfield v. Teachers

Ins. & Annuity Ass'n, 146 Ga. App. 642, 247 S.E.2d 161 (1978) (place of performance). See
also Rohner, Gehrig & Co. v. Capital City Bank, 655 F.2d 571, 579 (5th Cir. 1981) ("{T]he
conflicts rule in Georgia is that where a contract is made and is to be performed in another
state, the laws of the latter state will govern ...."); Residential Indus. Loan Co. v. Brown,
559 F.2d 438, 440 (5th Cir. 1977) ("Georgia courts ... have consistently held that whether a
contract is valid or enforceable is determined by the law of the place where it was made.").

158. Ryder Truck Rental, Inc. v. St. Paul Fire & Marine Ins. Co., 650 F. Supp. 66, 68
(N.D. Ga. 1982).
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should be followed in determining which law governs the construction of
contracts. ' 15 Thus, the new day for Georgia choice of law may not have
arrived after all.

V. CONCLUSION

Between interest analysis and the Restatement Second, interest analy-
sis would be the better choice for Georgia for at least three reasons. First,
as the proponents 'of the Restatement Second freely admit, that method
will require considerable time and judicial effort before the numerous
narrow rules that will constitute a complete choice of law system can be
developed.' 0 Interest analysis, on the other hand, is based on a few gen-
eral rules or principles, 6' and already constitutes a complete choice of
law system.

Second, Georgia could first adopt interest analysis and later change to
the Restatement Second when that system fully develops. Some authori-
ties have characterized interest analysis as a preliminary step on the way
to the Restatement Second approach. 162 Third, interest analysis, with its
preference for forum law,"6 3 is not far removed from the established Geor-
gia practice of preferring Georgia's common law over that of any other
state.

64

Regardless of whether Georgia abandons its traditional choice of law
system, it would be desirable for our appellate courts to eliminate the
confusion resulting from the federal district court's repeated assertion
that Georgia already has adopted the Restatement Second approach. 6"

159. Id. at 68 n.2.
160. See supra text accompanying notes 62-64.
161. See supra text accompanying note 52.
162. See SCOLES & HAY supra note 8, at 16-20, 24.
163. See supra text accompanying note 52 (principles 1 & 5).
164. See supra text accompanying notes 14-16.
165. See supra text accompanying notes 131-159. It is particularly disturbing that one of

the federal judges making the assertion is Judge Robert H. Hall, who was formerly an Asso-
ciate Justice of the Georgia Supreme Court. See supra text accompanying notes 136-138.

[Vol. 34


