Full Faith and Credit and
Federalism in Choice of Law
by Peter Hay*

INTRODUCTION

The U.S. Supreme Court's decision in Allstate Insurance Co. v. Hague'
has given new impetus to the discussion of whether there are, in fact,
federal constitutional limitations on a state's choice of law, especially its
choice of forum law.2 In the main, the literature has focussed on the due
process clause. 3 The purpose of this essay is not to restate the arguments
that due process should indeed place greater limits on a state court to
apply forum law than Hague now suggests." Instead, this essay addresses
* Dean and Professor of Law, University of Illinois. Honorary Professor, University of
Freiburg. University of Michigan (B.A., 1958; J.D., 1958). Author (with E. SCOLES) of CONFLICT OF LAWS (1982). Member, Board of Editors, AMERICAN JOURNAL OF COMPARATIVE LAW.
1. 449 U.S. 302 (1981).
2. E.g., the contributions by Hay, Sedler, and Trautman in Reflections on Conflict-ofLaws Methodology: A Dialogue, 32 HASTINGS L.J. 1609 (1981); by Cavers, Davies, Leflar,
Martin, Reese, Sedler, Silberman, Twerski, von Mehren, and Weintraub in Symposium: Choice of Law Theory After Allstate Insurance Co. v. Hague, 10 HOFSTRA L. REV. 1
(1981); and by Juenger, Kozyris, Lowenfeld & Silberman, and Peterson in Choice of Law
and the Supreme Court: A Dialogue Inspired by Allstate Insurance Co. v. Hague, 14
U.C.D. L. REV. 841 (1981).
3. U.S. CONST. amend. XIV, § 1: "No state shall ... deprive any person of life, liberty,
" See Kirgis, The Roles of Due Process and
or property, without due process of law ....
Full Faith and Credit in Choice of Law, 62 CORNELL L. REV. 94 (1976); Martin, Constitutional Limitations on Choice of Law, 61 CORNELL L. REV. 185 (1976); Martin, PersonalJurisdiction and Choice of Law, 78 MICH. L. REV. 872 (1980) [hereinafter cited as Martin,
Personal Jurisdiction]. See also Comment, Federalism, Due Process, and Minimum Contacts: World-Wide Volkswagen Corp. v. Woodson, 80 COLUM. L. REV. 1341 (1980).
4. The present essay is a sequel to and complements the author's discussion of due process considerations in choice of law that appeared as part of Reflections on Conflict of Laws
Methodology: A Dialogue, 32 HASTINGS L.J. 1609, 1644 (1981) [hereinafter cited as Hay,
Reflections]. The reader is referred to that earlier essay as well as to E. SCOLES & P. HAY,
CONFLICT OF LAWS 81-89, 94-102 (1982).
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more general concerns of federalism, especially as that concept underlies
the full faith and credit clause.'
Inquiries into the history and meaning of the full faith and credit
clause are hardly new.' With respect to choice of law, rather than judgments, these essays largely concern the scope and effect of the
clause-whether it extends to common law as well as to statutory law,
whether its function is more evidentiary than substantive, and whether it
is self-executing.' The present inquiry is more general. It asks, in essence, what is our federalism all about? For this purpose, the full faith
and credit clause is a convenient point of entry, even though the inquiry
is also relevant for purposes of due process.

I.

CONSTITUTIONAL LIMITATIONS ON CHOICE OF LAW IN THE CASE LAW

The due process and full faith and credit clauses of the Constitution 9
operate as limitations on a court's freedom to apply a law insufficiently
5. U.S. CONST. art. IV, § 1: "Full Faith and Credit shall be given in each State to the
public Acts, Records, and judicial Proceedings of every other State. And the Congress may
by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be
proved, and the Effect thereof." Other Constitutional provisions, such as the privileges and
immunities clause, U.S. CONST. amend. XIV, § 1, and the equal protection clause, id., also
place some limits on a state's freedom to choose the applicable law. They are not the subject
of the present inquiry. For a discussion of these limits, see E. SCOLES & P. HAY, supra note
4, at 104-10.
6. See, e.g., Avins & Rosenberg, The Full Faith and Credit Clause in the United States
Constitution: An Instrument of Federalism, 6 WASHBURN L.J. 96 (1966); Currie, The Constitution and the Choice of Law: Governmental Interests and the Judicial Function, 26
U. CHI. L. REV. 9 (1958), reprinted in B. CURRIE, SELECTED ESSAYS ON THE CONFLICT OF
LAWS 188 (1963) [hereinafter cited as Currie, The Constitution]. [Editor's Note: Since
most of Currie's articles are reprinted in SELECTED ESSAYS ON THE CONFLICT OF LAWS, a
corresponding page reference to this work will appear throughout this article in brackets
immediately after the citation to the appropriate page in Currie's originally published article.]; Freund, Chief Justice Stone and the Conflict of Laws, 59 HARV. L. REV. 1210, 1233
(1946); Hilpert & Cooley, The Federal Constitution and the Choice of Law, 25 WASH.
U.L.Q. 27, 31-46 (1939); Jackson, Full Faith and Credit-The Lawyer's Clause of the Constitution, 45 COLUM. L. REV. 1 (1945); Kirgis, supra note 3; Martin, Personal Jurisdiction,
supra note 3; Nadelmann, Full Faith and Credit to Judgments and Public Acts: A Historical-Analytical Reappraisal,56 MICH. L. REV. 33 (1957), reprinted in K. NADELMANN,
CONFLICT OF LAWS: INTERNATIONAL AND INTERSTATE 169 (1972).
7. See Currie, The Constitution, supra note 6, at 15-16 [196]; see also infra note 59.
8. For the evidentiary function of the clause, see K. NADELMANN, supra note 6, at 183
passim. For the question whether the clause is self-executing, see id. at 207 passim. In view
of the position taken by Silberman, infra note 116, that the clause or, for that matter, unwritten constitutional principles of federalism may serve as a basis for the development of a
federal common-law limitation on state choice of law determination, further inquiry into the
self-executing nature of the clause does not seem necessary.
9.

See supra notes 3 & 5.
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related to the transaction or the parties to a case pending before it. In the
typical case, the question presented will be whether the court may apply
forum law. Indeed, the plaintiff will have chosen the forum with this objective in mind. Recent United States Supreme Court decisions10 have
contributed to obscure the different functions of the two provisions and,
moreover, have blurred the distinction between the jurisdictional and the
choice of law inquiries. While rigidity of doctrine is no virtue in a legal
system whose success has derived from its ability to adapt and to evolve
through flexibility in decisional law, a general 'softening'' of legal concepts is equally undesirable because this impedes the evolution of doctrine in a principled manner. The following discussion briefly reviews the
current confusion and focusses principally on the full faith and credit
clause.
Despite some statements to the contrary, at least a plurality of the Supreme Court commingles due process for judicial jurisdiction and for
choice of law.'" That a given case"3 may satisfy due process for the exercise of local jurisdiction and for the application of forum law is a fact.
This does not change, however, the conclusion, repeatedly stated elsewhere,"' that there is an important analytic difference between the two
10. See, e.g., Hague, 449 U.S. 302.
11. Kahn-Freund, General Problems of Private InternationalLaw, HAGUE ACADEMY, 143
Recueil des Cours 139, 406-09 (1974-11).
12. See Justice Brennan's partial concurrence and partial dissent in Shaffer v. Heitner,
433 U.S. 186, 225 (1977): "I believe that practical considerations argue in favor of seeking
to bridge the distance between the choice-of-law and jurisdictional inquiries." Writing for
the plurality in Hague, he acknowledged that "[tihe Court has recognized that examination
of a State's contacts may result in divergent conclusions for jurisdiction and choice-of-law
purposes." 449 U.S. at 317 n.23 (Brennan, J., plurality opinion). Even so, "both inquiries
'are often closely related and to a substantial degree depend upon similar considerations.'"
Shaffer, 433 U.S. at 224-25 (Brennan, J., concurring in part and dissenting in part) (quoting
Hanson v. Denckla, 357 U.S. 235, 258 (1958) (Black, J., dissenting)). Justice Stevens, concurring in Hague, correctly noted that "the Court has made it clear over the years that the
personal jurisdiction and choice-of-law inquiries are not the same." 449 U.S. at 321 n.3 (Stevens, J., concurring). In addition, the dissept by Justice Powell, joined by the Chief Justice
and Justice Rehnquist, pointedly concludes that the plurality's test, which is that the choice
of forum law must "neither [be] arbitrary nor fundamentally unfair," 449 U.S. at 313, "does
not distinguish questions of choice of law from those of jurisdiction, or from much of the
jurisprudence of the Fourteenth Amendment." 449 U.S. at 336 n.3 (Powell, J., dissenting).
For criticism of Justice Brennan's position in Shaffer, see Hay, The Interrelationof Jurisdiction and Choice-of-Law in United States Conflicts Law, 28 INT'L & COMP. L.Q. 161
(1979). For the suggestion that the choice of forum law should require more substantial
contacts of the forum to the parties or to the transaction than does the minimum contacts
test in jurisdiction, see E. ScOL.S & P. HAY, supra note 4, at 82 n.7, 102-03 n.2.
13. See Hay, supra note 12, at 171-72.
14. E. SCOLES & P. HAY, supra note 4, at 79-81; Hay, supra note 12; Martin, Personal
Jurisdiction,supra note 3, at 879-80.
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concepts: due process for jurisdiction addresses the convenience or unfair inconvenience of the place of trial; due process for choice of local law
involves substantive rights and liabilities."
Similarly, due process and full faith and credit often are treated as one
and the same for choice of law purposes."6 Perhaps this notion derives
from the fact that they do indeed converge with respect to the recognition
of judgments when the jurisdiction of the rendering court, as measured
by due process, is a prerequisite for full faith and credit to be accorded by
the courts of sister states and when, accordingly, recognition and enforcement in the absence of jurisdiction in the first court is itself a violation of
8 acdue process.17 Only Justice Stevens, in his concurrence in Hague,"
knowledged "that the two constitutional provisions protect different interests and that proper analysis requires separate consideration of
each." 9 Due process protects the individual against his sovereign 2 -both
with respect to jurisdiction and with respect to the application of an unrelated law-while full faith and credit, in the choice of law context, is
"designed to transform the several States from independent sovereignties
into a single, unified Nation."'" In this sense, full faith and credit is an
expression of federalism-the relation between and among the states and
between them and the federation itself. To say, as so many decisions do,
that federalism derives from due process 2 2 is inaccurate: due process
15.
81.
16.

Hay, supra note 4, at 1651-54; Martin, PersonalJurisdiction,supra note 3, at 879449 U.S. at 308 n.10 (Brennan, J., plurality opinion); id. at 321-22 nn.5-6 (Stevens, J.,

concurring). See also Leflar, Choice of Law: States' Rights, 10 HOFSTRA L. REV. 203, 20405 n.13 (1981) [hereinafter cited as Leflar, States' Rights].
17. E. SCOLES & P. HAY, supra note 4, at 937-38.
18. 449 U.S. at 320 (Stevens, J., concurring).

19.
20.
(1981)
21.
22.

Id. at 322.
Martin, The Constitution and Legislative Jurisdiction,10
[hereinafter cited as Martin, The Constitution].
449 U.S. at 322 (Stevens, J., concurring).

HOFSTRA

L.

REV.

133, 139

See, e.g., World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293-94 (1980).

The Court stated that "principles of interstate federalism" required that the "reasonableness of asserting jurisdiction over the defendant must be assessed 'in the context of our
federal system of government.'" Id. at 293-94 (emphasis added) (quoting International Shoe
Co. v. Washington, 326 U.S. 310, 317 (1945)). The Court went on to say that "the Due
Process Clause, acting as an instrument of interstate federalism, may sometimes act to
divest the State of its power to render a valid judgment." 444 U.S. at 294. See also Jonnet
v. Dollar Say. Bank, 530 F.2d 1123, 1140 (3d Cir. 1976) (Gibbons, J., concurring) ("[O]ut of
respect for values of federalism, the due process clause [forbids] a state to exercise its adjudicatory authority in a manner that would encroach upon the sovereignty of a sister state.").
This language in Jonnet was quoted with approval in DeJames v. Magnificence Carriers,
Inc., 654 F.2d 280, 292 (3d Cir. 1981), cert. denied, 454 U.S. 1085 (1982); Empire Abrasive
Equip. Corp. v. H.H. Watson, Inc., 567 F.2d 554, 557-58 (3d Cir. 1977); and Alchemie Int'l,

Inc. v. Metal World, Inc., 523 F. Supp. 1039, 1045 (D.N.J. 1981). See also Chattanooga Corp.
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protects the individual against overreaching by any given state to which
the individual or his cause of action is insufficiently related. Whether the
state involved is the single state of a unitary system or a constituent part
of a federation is not relevant for the due process inquiry.2 3 Federalism as
part of full faith and credit, however, goes beyond these issues and addresses interstate relationships.
Earlier decisions did review a forum's use of local law on the basis of
the full faith and credit clause as well as on the basis of due process.
Beginning with Bradford Electric Light Co. v. Clapper24 and extending
through the later workers' compensation cases,25 the Supreme Court undertook to weigh the competing state interests. Lest a strict application of
the full faith and credit requirement should lead to "the absurd result
that

. . .

the statute of each state must be enforced in the courts of the

other, but cannot be in its own," 2 the Court permitted the forum to apply its own law whenever application of the other state's law would be
v. Klingler, 528 F. Supp. 372, 377 (E.D. Tenn. 1981) ("[Pjrinciples of interstate federalism
...require that state lines remain relevant for jurisdictionalpurposes") (emphasis added);
Harman v. Pauley, 522 F. Supp. 1130, 1138 (S.D.W. Va. 1981) ("[T]he assertion ... of
personal jurisdiction over the defendant does not offend principles of interstate federalism ....

")

(emphasis added); Casenote, Retracting the Long Arm:

World-Wide Volk-

swagen Corp. v. Woodson and Rush v. Savchuck, 22 B.C.L. REv. 385, 395 (1981) ("federalism over fairness").
23. Martin, The Constitution, supra note 20, at 138-39; Redish, Due Process, Federalism, and Personal Jurisdiction: A Theoretical Evaluation, 75 Nw. U.L. REv. 1112, 1114
(1981). But see Comment, supra note 3, which traces the development and change of notions of territorial sovereignty in the jurisdiction cases. The territorial sovereignty of each
state, of course, also implies limitations, lest the territorial sovereignty of other states be
infringed. Part of the Supreme Court's opinion in Pennoyer v. Neff, 95 U.S. 714 (1878),
addresses this point, which also had been raised in appellee's brief. The main reason underlying the decision, however, was litigant centered: the state lacked personal jurisdiction
over appellee, and the judgment therefore violated the due process clause of the fourteenth
amendment, which had become effective after the original proceeding in Oregon. The territorial sovereignty issue was based on notions of public international law, Brief for Appellee
at 2, Pennoyer, and would be equally true for a nation-state and for a state of the Union
and thus does not arise from our federal structure. 95 U.S. at 733-36. Cf. Buchanan v.
Rucker, 103 Eng. Rep. 546 (K.B. 1808). The only difference between a nation-state and a
sister state of the American federation is that jurisdictional overreaching-violation of due
process-also results in the invalidity of the decision where rendered.
24. 286 U.S. 145 (1932). Bradford Electric was a pre-Erie (Erie R.R. v. Tompkins, 304
U.S. 64 (1938)) decision and may be said to have established a federal rule at that time.
While the decision does contain language introducing the 'obnoxiousness' test, 286 U.S. at
159-62, it was primarily the later decisions that developed the test and retrospectively interpreted Bradford Electric in that light.
25. Pacific Employers Ins. Co. v. Industrial Accident Comm'n, 306 U.S. 493 (1939);
Alaska Packers Ass'n v. Industrial Accident Comm'n, 294 U.S. 532 (1935). See also infra
note 32 and accompanying text.
26. Alaska Packers Ass'n v. Industrial Accident Comm'n, 294 U.S. 532, 547 (1935).
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"obnoxious" to its policy. 17 In effect, the 'obnoxiousness' test, as an ex-

ception to the full faith and credit requirement, is the counterpart of the
public policy exception with respect to the use of sister state common law
or foreign country statutory or decisional law in choice of law generally."
Reliance on the 'obnoxiousness' test or on the public policy exception
presupposes, of course, that other constitutional concepts do not present
additional limitations on the application of forum law. Thus, the Court in
John Hancock Mutual Life Insurance Co. v.Yates29 held that Georgia's
characterization of the materiality of misrepresentation as a matter of
'procedure' and, therefore, an issue to be governed by forum law was invalid for lack of any Georgia contacts with the transaction. While this
case was decided under the full faith and credit clause, the decision is
best understood in due process terms: application of local law was precluded in the first place in the absence of sufficient" contacts of the forum to the transaction; if forum law could have been applied, a further
question would then have been whether full faith and credit still might
have required the application of a sister state's law as a result of some
interest-balancing or -weighing approach.
Carrollv. Lanza"' generally is cited for the proposition that the Court's
weighing approach has been abandoned. 32 The Court had stated there,
without weighing interests, that "Arkansas can adopt Missouri's policy if
she likes. Or. . .she may supplement it or displace it with another, insofar as remedies for acts occurring within her boundaries are concerned."3 The italicized language emphasizes Arkansas' contacts with
the claim and thus adopts for full faith and credit purposes the same
considerations and criteria that analytically might be thought to be primarily relevant for a due process inquiry. Justice Brennan has cited Nevada v. Hall3" in support of the conclusion that a balancing of state interests is "no longer required."3 5 In that decision, the Court stated in a
footnote appended to its discussion of full faith and credit that "California's exercise of jurisdiction in this case poses no substantial threat to
27.

Id. at 549.

28.

See E. ScoLEs & P. HAY, supra note 4, at 943-46, 978-80.

29.
30.

299 U.S. 178, 182 (1936).
For discussion of the sufficiency of contacts (for example, substantial rather than

minimum contacts), see E. ScOLES & P. HAY, supra note 4, at 82 n.7, 102-03 n.2.

31. 349 U.S. 408 (1955).
32. Hague, 449 U.S. at 308 n.10, 312-13 n.17 (plurality opinion); id. at 324-25 n.11 (Stevens, J., concurring); E. SCOLES & P. HAY, supra note 4, at 103. Justice Brennan, in Hague,
also relied on Nevada v. Hall, 440 U.S. 410, 424 (1979). 449 U.S. at 311-12 n.15. See infra
notes 35-36 and accompanying text.
33. 349 U.S. at 413-14 (emphasis added).
34. 440 U.S. 410 (1979).
35. Hague, 449 U.S. at 311-12 n.15 (plurality opinion).
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our constitutional system of cooperative federalism. 3' 6 Full faith and
credit in choice of law, of course, has nothing to do with judicial jurisdiction: what the statement does show is the confluence of jurisdictional
and choice of law considerations. The Court also noted in Nevada v.Hall
that California could well regard Nevada's claim to sovereign immunity as
'obnoxious' to its own policy. 7 The 'obnoxiousness' test, once used to balance competing state interests under full faith and credit in choice of law,
thus reappeared as a test for giving full faith and credit to a statutory
limitation on jurisdiction. Finally, while interest balancing may have
been abandoned for full faith and credit in choice of law, but revived in
Nevada v. Hall for statutory jurisdictional purposes, the Court recently
introduced it in Thomas v. Washington Gas Light Co."8 for purposes of
extrastate recognition of workers' compensation awards.3
36. 440 U.S. at 424 n.24 (emphasis added).
37. Id. at 424.
38. 448 U.S. 261 (1980). In Thomas, the District of Columbia made a supplementary
award of workers' compensation to a local resident who had received a prior award in Virginia for an injury sustained there. The Court held that this award did not violate the full
faith and credit clause despite a provision of Virginia law that a Virginia award excluded
any other recovery "at common law or otherwise." Id. at 266 (quoting VA. CODE § 65.1-40
(1980)).
39. Justice Rehnquist, joined by Justice Marshall, noted in dissent:
[The plurality's] "interest analysis," once removed from the statutory choice-oflaw context considered by the Court in Alaska Packers [294 U.S. 532 (1935)] and
Pacific Employers [306 U.S. 493 (1939)], knows no metes or bounds. Given the
modern proliferation of quasi-judicial methods for resolving disputes and of various tribunals of limited jurisdiction, such a rule could only lead to confusion . ..
The Full Faith and Credit Clause did not allot to this Court the task of "balancing" interests where the "public Acts, Records, and judicial Proceedings" of a
State were involved. It simply directed that they be given the "Full Faith and
Credit" that the Court today denies to those of Virginia.
448 U.S. at 295-96 (Rehnquist, J., dissenting) (footnote omitted). For further criticism see
Sterk, Full Faith and Credit, More or Less, to Judgments: Doubts About Thomas v.
Washington Gas Light Co., 69 GEo. L.J. 1329 (1981). Cf. E. SCOLES & P. HAY, supra note 4,
at 628 n.4, 937, 954-55. More recently, the Court has returned to traditional notions of full
faith and credit in cases involving the recognition or effect of judgments: Kremer v. Chemical Constr. Corp., 102 S. Ct. 1883 (1982); Underwriters Nat'l Assur. Co. v. North Carolina
Life & Accident & Health Ins. Guar. Ass'n, 102 S. Ct. 1357 (1982). Why the rule should be
different in Thomas is hard to explain: while the plurality had argued that the decision
was limited to awards by workers' compensation boards, Justice White's concurrence, joined
by the Chief Justice and Justice Powell, "presume[d]" that the result would be the same
even if the award had been confirmed by a state court upon appeal. 448 U.S. at 286 (White,
J., concurring). If, on the other hand, a judgment (after appeal of the award) were to be
treated differently on appeal, the departure from traditional notions of full faith and credit
in the case of awards is still inappropriate since, traditionally, full faith and credit requires
the recognizing state to accord the same effect as that obtained in the state of rendition. In
line with Justice Rehnquist's reference to the "proliferation of quasi-judicial methods for
resolving disputes," 448 U.S. at 295 (Rehnquist, J., dissenting), the proper inquiry should be
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Full faith and credit cases are in disarray. Choice of law considerations
blend into and become intermingled with jurisdictional minimal contacts
notions. The balancing of state interests that derives from full faith and
credit in choice of law surfaces in the jurisdictionalcontext of Nevada v.
Hall and even in the context of the required full faith and credit in the
recognition of sister state awards and judgments.4 A return to greater
doctrinal clarity is overdue.
Both due process and full faith and credit do operate with respect to
both jurisdiction and choice of law. Their functions, however, are not the
same. A simplistic description of their functions, but one that will facilitate subsequent discussion of full faith and credit and federalism in
choice of law, may be the following: due process, first, limits a state
court's exercise of judicial jurisdiction when it lacks the required minimum contacts to the parties or the transaction to make it foreseeable that
the defendant will have to answer in its courts 1 and, second, limits the
state court's choice of a state's law, including its own, unless the state
selected has "a significant contact or significant aggregation of contacts,
creating state interests, such that [the] choice of its law is neither arbitrary nor fundamentally unfair."4 Full faith and credit, first, requires
the recognition of sister state judgments and awards4 3 founded upon
the nature and effect of the proceeding in the first state. E. SCOLES & P. HAY, supra note 4,
at 628, 918-21, 937-39, 954-55. The plurality in effect undertook to define the nature and
extent of the claim before the Virginia Board: finding that only the Virginia portion of the
claim, as it were, was before the Virginia Board, the District of Columbia was then free to
address the District of Columbia portion. 448 U.S. at 284. Interest balancing, however, is not
necessary for this approach. Furthermore, the definition of a cause of action or the determination of when it is permissible to split a cause of action has not been a federal function in
the context of full faith and credit when the cause of action derived from state law. This
view also underlies the concurrence of Justice White. 448 U.S. at 286 (White, J., concurring).
In light of Underwriters and Kremer, it is to be hoped that Thomas is and will remain an
isolated decision and that the principles of finality and of preclusion by prior litigation,
which are the heart of full faith and credit in recognition practice, will not be further undermined. But see Weintraub, Who's Afraid of ConstitutionalLimitations on Choice of Law?,
10 HOFSTRA L. REV. 17 (1981), who thinks that "[p]erhaps there are circumstances in which

a state's interest in applying its own law is greater than even the national need for full faith
and credit to sister-state judgments." Id. at 25 n.49. For the reason stated, it appears undesirable to make the full faith and credit requirement relative in any way. For further brief
.discussion of Thomas, see infra note 59.

40. See supra note 39.
41. See International Shoe Co. v. Washington, 326 U.S. 310 (1945), and decisions in
which it was developed further: World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286
(1980), and Kulko v. Superior Court, 436 U.S. 84 (1978) (both personal jurisdiction); Rush v.
Savchuk, 444 U.S. 320 (1980), and Shaffer v. Heitner, 433 U.S. 186 (1977) (both quasi in rem
jurisdiction).
42. 449 U.S. at 313. For a suggested test of 'significance,' see supra note 30.
43. See supra note 39.
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proper jurisdiction in the rendering court and, in the context of reviewing 'proper jurisdiction' in cases in which jurisdiction was not litigated in
the first forum,44 thus incorporates due process principles. Second, the
clause also should be viewed as requiring deference to a sister state's law
in circumstances still to be discussed. Both aspects of the due process
clause are primarily litigant oriented." The recognition of judgments aspect of full faith and credit addresses both party interests in the finality
46
and security of judgments and the concerns of the interstate system.
The second aspect, deference to sister state law, focusses primarily on the
needs of the interstate system-federalism-and is the subject of the following additional observations.
II.

WHAT ROLE FOR FULL FAITH AND CREDIT IN CHOICE OF LAW?

The apparent abandonment of balancing state interests as part of full
faith and credit analysis in the choice of law process' 7 at once deprives
the clause of any meaning in most cases, beyond protection of those private interests already served by due process, and elevates it to the position of an ultimate control device that is much stronger than it need or
should be: the clause "should not prevent application of the law of one
state unless there are cogent reasons for mandating a uniform national
result under the public act, record, or judicial proceeding of another
state.' 48 Indeed, if the clause is to be the basis for mandating a uniform
national result, it follows that "[riarely if ever will this standard require
choice of one state's law to apply to a controversy not yet reduced to
judgment.' 49 Similarly, after noting in Hague that the full faith and
credit clause requires the forum to "respect the legitimate interests of
other States and [to] avoid infringement upon their sovereignty," 50 Justice Stevens concurred in the judgment on the ground that no "threat to
national unity or Wisconsin's sovereignty ensues from allowing the substantive question presented by this case to be determined by the law of
another State."'5' This conclusion followed from his premise that "the
Clause should not invalidate a state court's choice of forum law unless
44. When the jurisdiction of the first forum was litigated there, relitigation of the jurisdictional issues is precluded in the second forum. Treinies v. Sunshine Mining Co., 308 U.S.
66 (1939); E. SCOLES & P. HAY, supra note 4, at 918-21, 937-39.
45. See supra notes 16-23 and accompanying text.
46. See supra notes 16-23 & 44 and accompanying text.
47. See supra note 32 and accompanying text.
48. Weintraub, supra note 39, at 25.
49. Id. See also Weintraub, Due Process and Full Faith and Credit Limitations on a
State's Choice of Law, 44 IowA L. REv. 449, 468-91 (1959).
50. 449 U.S. at 322 (Stevens, J., concurring).
51. Id. at 324 (Stevens, J., concurring).
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that choice threatens the federal interest in national unity by unjustifiably infringing upon the legitimate interests of another State.""2
In some respects, these statements present an all or nothing approach.
When Professor Weintraub writes of "cogent reasons for mandating a
uniform national result,"5 3 the idea of a national rule, as in Bradford
Electric," comes to mind. When Justice Stevens writes of a threat to
national unity,55 one thinks again of judicially created rules to save the
nation. Many have warned against the constitutionalization of choice of
law rules for a variety of reasons, 6 and the foregoing statements echo
these reservations.
It is not necessary, however, to restrict the full faith and credit clause
mainly to the area of recognition of judgments and to give it life in choice
of law only in the extreme case that threatens national unity-and what
would be such a case? It is possible, after all, to distinguish between
positive rulemaking and "negative control."5 The former, as the label indicates, would establish a uniform standard, perhaps a choice of law rule
of constitutional dignity, for the sake of national unity. National unity,
however, is not often at stake; the issue is typically how two states relate
to each other in the federal system. In such cases, all that is called for is
52. Id. at 323. In footnote 10 of his opinion, id. at 323 n.10, Justice Stevens cites language from Carroll,349 U.S. at 413 (full faith and credit clause will restrain "any policy of
hostility to the public Acts" of another state), from Nevada, 440 U.S. at 424 n.24 (which,
however, relates primarily to jurisdiction, supra text accompanying note 36), and from a
recognition case, Thomas, 448 U.S. at 272 (prevention of "parochial entrenchment on the
interests of other States"). In all three cases, the meaning attributed to the clause served to
defeat a requirement to accord full faith and credit. For criticism of Thomas in this regard,
see supra note 39.
53. Weintraub, supra note 39, at 25; see supra text accompanying note 48.
54. 286 U.S. at 159-62.
55. 449 U.S. at 323 (Stevens, J., concurring).
56. See, e.g., Juenger, Supreme Court Intervention in Jurisdiction and Choice of
Law: A Dismal Prospect, 14 U.C.D. L. Rzv. 907 (1981); Reese, The Hague Case: An Opportunity Lost, 10 HOFSTRA L. REv. 195, 201 (1981) ("[C]hoice of law is presently too under.
developed for such attempts to be successful."); von Mehren & Trautman, Constitutional
Control of Choice of Law: Some Reflections on Hague, 10 HOFSTRA L. Rzv. 35, 38 ("significant-perhaps ... intolerable-burden on the Supreme Court"). Cf. Silberman, Can the
State of Minnesota Bind the Nation? Federal Choice-of-Law Constraints After Allstate
Insurance Co. v. Hague, 10 HoFSTRA L. REv. 103, 130-31 (1981) (preferring federal constitutional common-law restraints).
57. Hay, Unification of Law in the United States: Uniform State Laws, Treaties and
Judicially Declared Federal Common Law, in LEGAL THOUGHT IN THE UNrrED STATES
UNDmz CoNTEMPoRARY PizssuRs 261, 275 (J. Hazard & W. Wagner eds. 1970). For further
discussion, see infra note 61 and accompanying text. The term "negative control" was used
in the earlier essay, just cited, and is retained here for that reason. It is a descriptive, nontechnical term, and despite the similarity of function that it attempts to describe, it should
not be confused with the well-established meaning that the notion of the 'negative commerce clause cases' conveys.
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that the final arbiter of interstate relations delineate the reach of one
state's law against that of another, much as the Court has always done
with respect to the physical boundaries of states.58 It is part of the
Court's 'ordering function.'" This is the second part of Justice Stevens'
reference to "national unity or Wisconsin's sovereignty."'0 The lack of a
threat to the former is readily apparent, but lack of a threat to the latter
goes unexplained.
The ordering function, the delineation of one state's law against that of
another, should thus be exercised primarily by way of negative control.
Examples come readily to mind. Zschernig v. Miller1 struck down Oregon's Iron Curtain Statute62 as an impermissible intrusion into the federal
foreign relations power but established neither rules on whether, absent a
58. See Texas v. Oklahoma, 102 S. Ct. 2923 (1982); Hinderlider v. La Plata River &
Cherry Creek Ditch Co., 304 U.S. 92 (1938) (decided the same day as Erie R.R. v.
Tompkins, 304 U.S. 64 (1938)). See generally Avins & Rosenberg, supra note 6.
59. Hay, Reflections, supra note 4, at 1673; see also id. at 1661 passim. The Court stated
in Pacific Employers Ins. Co. v. Industrial Accident Comm'n, 306 U.S. 493 (1939), which was
a choice of law decision, that "[t]his Court must determine for itself how far the full faith
and credit clause compels the qualification or denial of rights asserted under the laws of one
state, that of the forum, by the statute of another state." Id. at 502. The opinion was quoted
with approval by the plurality in Thomas, 448 U.S. at 270-71, a recognitioncase. In Thomas
the result was that since either state could have applied its law to the claim in the first
instance, an earlier determination by another state did not constitute a bar to a subsequent
recovery. Id. at 286. For criticism of such collateral review, if that is what it was, see supra
note 39. That criticism aside, the Court asserted an ordering function in both Thomas and
Pacific Employers. If the Court is willing to assert this function, as one may argue that it
did in Thomas, when the issue arises collaterally, why should it not also do so when, as in
Pacific Employers, the issue arises on direct review? Of course, it should and, indeed, does,
as Pacific Employers and Hague demonstrate. The problem is that the Court's exercise of
its ordering function typically has been a one-way street: to determine whether the forum
has a legitimate interest, thereby largely ignoring the interests of the other forum and, with
it, those of the federal system.
The Court's ordering function should not be confined to the reach of state statutory law.
Statements in the case law frequently do so restrict the full faith and credit clause: "Under
limited circumstances, [the clause] requires one State to give effect to the statutory law of
another State." Hague, 449 U.S. at 334 (Powell, J., dissenting) (citing Nevada, 440 U.S. at
423). It has been argued persuasively, however, that judicial precedents also are included in
the clause, either as part of its reference to "records" or to "judicial proceedings." See
Currie, The Constitution,supra note 6, at 15-16 [196]. The reason that the language of the
clause is not explicit on this point may perhaps be found in the uniformity of the English
common law observed by the original states at the time the Constitution was drafted, leaving statutory departures from the common law as the primary source for divergence. Even if
the full faith and credit clause should be less extensive, principles of federalism, as discussed further below, lead to the conclusion that the Court's ordering function should extend to all state law having extraterritorial reach or effect.
60. 449 U.S. at 324 (Stevens, J., concurring) (emphasis added).
61. 389 U.S. 429 (1968).
62. Op. Rav. STAT. § 111.070 (1957) (repealed 1969).
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treaty, aliens may inherit in a state of the Union, nor, of course, general
rules of intestate succession. By analogy, a state's law may intrude into
another state's domain. The real property cases, most of them of venerable vintage, established, rightly or wrongly, that as a matter of policy"
there is no jurisdictional power in the nonsitus court to affect interests in
land at the situs. In Hughes v. Fetter,6 4 a full faith and credit case in
which the Court still weighed interests, the Court did not hold that Wisconsin had to recognize wrongful death actions but held instead that absent a policy against such statutory actions, Wisconsin could not close its
courts to an action based on the Illinois statute.65
The negative commerce clause cases present an important analogy, as
Professor Silberman has shown: "What is contemplated is a set of outer
limits on state choice of law decisions, bearing to state choice of law much
the same relationship as the rules developed in the negative commerce
clause cases bear to state legislation which touches on interstate commerce." 6 While it is arguable whether the negative commerce clause
cases derive from the Constitution directly or represent a form of federal
common law, 67 the exercise of negative control in choice of law surely can
be based on the ordering function that underlies the full faith and credit
clause. At the very least, like the prohibitions in the negative commerce
clause cases, such an ordering function can also be derived from a basic
tenet of constitutional common law: the principle of federalism, which is
one of the constitutional underpinnings ss of our legal system. The latter is
63. E. ScoLES & P. HAY, supra note 4, at 713-32 passim; Kahn-Freund, Precedent and
Policy: The Dilemma of the Mozambique Rule, in MULTUM NON MULTA-FETSCHRVr FOR
KuRT LIPSTMIN 101 (P. Feuerstein & C. Parry eds. 1980).
64. 341 U.S. 609 (1951).
65. Id. at 611.
66. Silberman, supra note 56, at 130; see von Mehren & Trautman, supra note 56, at 55-

56.
67. See Silberman, supra note 56, at 130 n.147; see also infra note 117.
68.

World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293 (1980) ("principles of

interstate federalism embodied in the Constitution"). An analogy may be found in the
Court's decision in Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964):
The act of state doctrine does, however, have 'constitutional' underpinnings. It
arises out of the basic relationships between branches of government in a system
of separation of powers. It concerns the competency of dissimilar institutions to
make and implement particular kinds of decisions in the area of international relations. . . . [T]he problems involved are uniquely federal in nature. If federal
authority, in this instance this Court, orders the field of judicial competence in
this area for the federal courts, and the state courts are left free to formulate their
own rules, the purposes behind the [act of state] doctrine could be ...
undermined ....
. . . [A]n issue concerned with a basic choice regarding the competence and

function of the Judiciary and the National Executive in ordering our relationships
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the subject of subsequent discussion in this Article.
In his famous Cardozo Lecture,6" Justice Jackson, the "protagonist of
use of the [full faith and credit] clause for development of a truly national system of justice,' 7 0 discussed three ways in which the Supreme
Court might approach choice of law decisions: first, leave the decision to
the states; second, do little, permitting "a good deal of overlapping and
confusion, but interfer[ing] now and then, without imparting to the bar
any reason by which the one or the other course is to be guided or predicted"; 71 or, third, candidly recognize that choice of law issues, "when
properly raised, ought to and do present constitutional questions under
the full faith and credit clause which the Court may properly decide and
as to which it ought at least to mark out reasonably narrow limits of permissible variation in areas where there is confusion. 7' The last, he wrote,
presents the "hope . . .for a truly national system of justice, based on
the preservation but better integration of the local jurisdictions we
have."'73 The second possibility struck him as representing the position
"where our present decisions leave us, ' 7 4 while the first seemed to him
"to be at odds with the implication of our federal system that the mutual
limits of the states' powers are defined by the Constitution. 7' 5 The history of the case law since Justice Jackson wrote has not seen movement
toward the third of his possibilities; nor has the Court continued to use
the second approach, which Justice Jackson saw as the approach of the
time and which involved some interest balancing in full faith and credit
cases. Instead, with Hague, the Court seems to have embraced the first
approach.76 Given the commingling of due process and full faith and
with other members of the international community must be treated exclusively
as an aspect of federal law.
Id. at 423-25 (footnotes omitted). In Sabbatino,then, the "system of separation of powers,"
id. at 423, required the Court to address the federal law issue of whether the review of a
foreign act of state should be undertaken by the judiciary or another branch of government.
Similarly, principles of federalism, which just as surely form part of the constitutional underpinnings of our system, raise the federal issue with respect to the proper allocation of
legislative jurisdiction among states of the Union as well as between the states, on the one
hand, and the national government, on the other. Federal courts have long dealt with the
latter issue, in terms of preemption and abstention. It is the former issue that is considered
here.
69. See Jackson, supra note 6.

70. K.

NADKLMANN,

supra note 6, at 207.

71. Jackson, supra note 6, at 27.
72. Id.

73. Id. at 34. See also R. JACKSON, THE SUPREME COURT IN THE AMERICAN LEGAL SYSTEM
43 (1955) ("our hope for a better general legal system").
74. Jackson, supra note 6, at 27.
75. Id. at 26.
76. See supra notes 2 & 4 and accompanying text.
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credit considerations in Hague, the Court also has lessened the impact of
due process on choice of law.7" A tentative conclusion reached thirty years
ago perhaps has been fulfilled: "further experience with the subject has
induced the Court to withdraw almost entirely from the field of choice of
78
law."
In application of both the due process and full faith and credit clauses,
the Court could have assumed-and should assume-a more active role in
developing standards to serve as outer limits for state choice of law decisions. Its failure to do so under the due process clause, especially its unfortunate equation of minimum contacts for jurisdiction and for choice of
law,7 9 may prejudice the individual litigants. Its failure to do so under the
full faith and credit clause, in addition, negates its oft-repeated concern
for our "cooperative federalism."8 0
III.

FEDERALISM

It is a curiously American phenomenon that the notion of federalism-absent a perceived need to avert a threat to national unityal-is
usually employed to convey limitations on the national government only,
with concomitant freedom for the states or a particular state of the
Union. Thus, Professor Leflar entitles his analysis of Hague: Choice of
Law: States' Rights.82 This orientation follows naturally enough not
77. See Hay, Reflections, supra note 4; Kozyris, Reflections on Allstate-The Lessening
of Due Process in Choice of Law, 14 U.C.D. L. REV. 889 (1981).
78. Reese, Full Faith and Credit to Statutes: The Defense of Public Policy, 19 U. CHI.
L. REV. 339, 342 (1952). See also Reese, supra note 56, at 201.
79. See supra notes 12-15 and accompanying text.
80. 440 U.S. at 424 n.24; see supra text accompanying note 36.
81. See supra notes 50-51 & 55 and accompanying text.
82. Leflar, States' Rights, supra note 16. In the original statement of his 'choice-influencing' considerations, Professor Leflar had assigned coequal value to the maintenance of
interstate and international order, about which he wrote:
The free and unpenalized movement of people and goods from state to state, and
freedom in commercial intercourse, are essential to the success of our federal system, and it is part of the law's task to assure them. Deference to sister state law in
situations in which the sister state's substantial concern with the problem gives it
a real interest in having its law applied, even though the forum state has an identifiable interest, will sometimes usefully further this aspect of the law's total
task....
Any deliberate employment of forum preference is suspect, since on its face it
leaves interstate and international concerns out of account.
Leflar, Choice-Influencing Considerationsin Conflicts Law, 41 N.Y.U. L. REV. 267, 286-87
(1966). In his 1981 article, he concluded that "[mlaintenance of interstate order ...
presents no problems" to the result reached in the Hague decision, because "interstate auto
traffic will not be affected, neither [will the] state's socio-economic or political concerns...
be harmed, nor is there danger of affronting any state's sovereignty." Leflar, States' Rights,
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only from the idea enshrined in the tenth amendment that the national
government is one of delegated and limited powers,83 but also from the
doctrinal debates, antedating the Constitution itself and continuing
throughout the last century,8 4 on whether the states had retained their
sovereignty 8 and indeed whether the Union was structured more along
federal or confederal lines." Except for continued confusing allusions to
state sovereignty in post-Civil War case law, 87 the philosophical battles of
the nineteenth century have largely died away. In many areas, American
courts have come to accept a more pragmatic view of federalism. This
view does not concern itself with the logical implications of national and
state sovereignty but with the allocation of power. 8 This approach
should allow particular functions of government to pass from the hands of
one level of government to the other, without admitting that all powers
could do so. Federalism is as much a process, a "functional" 88 concept
expressing "cooperation," as it is a description of a particular governmental structure. As such, federalism should require more than a one-way
deference to states' rights in matters of choice of law. It also must encompass the obligation of "each state. . . to give due deference to the laws of
other states" 0 as well as to the needs of the interstate system as a whole.
supra note 16, at 209. As noted with respect to Justice Stevens' concurrence in Hague,
supra notes 51 & 60, there is no explanation of why there has to be an offense to Wiscon-

sin's sovereignty before a minimally interested state, as Justice Powell's dissent demonstrated Minnesota to have been, should be limited in its freedom to apply forum law. Also,
and in the same vein, when does the application of forum law by a minimally or unrelated
state rise to the level of 'offending the sovereignty' of the more substantially related
state(s)? See also Weinberg, Choice of Law and Minimal Scrutiny, 49 U. CH. L. REV. 440
(1982): "The appropriate level for constitutional review of state choices of law is minimal
scrutiny for state interest alone." Id. at 487 (emphasis added). See also her discussion of
the 'Nonrole of Federalism.' Id. at 456.
83. U.S. CONST. amend. X.

84. See P.

HAY, FEDERALISM AND SUPRANATIONAL ORGANIZATIONS

81-85 (1966).

85. Id. at 82-84.
86. See the ambiguity in Texas v. White, 74 U.S. (7 Wall.) 700, 726 (1868) (overruled on
other grounds by Morgan v. United States, 113 U.S. 476, 496 (1885) ("When . . . Texas
became one of the United States, she entered into an indissoluble relationship....
There
was no place for reconsideration, or revocation, except through revolution, or through consent of the States." (emphasis added))).
87. See P. HAY, supra note 84, at 85, and cases cited therein.

88. See 1 S. MoGI, THE PROBLEM OF FEDERALISM: A STUDY IN THE HISTORY OF POLITICAL
THEORY 181 (1931); see also Miller, An Affirmative Thrust to Due Process of Law?, 30 GEo.
WASH. L. REV. 399 (1962).
89. P. HAY, supra note 84, at 85-86, 90; see also P. HAY & R. ROTUNDA, THE UNITED
STATES FEDERAL LEGAL SYSTEM: LEGAL INTEGRATION IN THE AMERICAN EXPERIENCE 347-56
(1982).
90. Currie, The Constitution, supra note 6, at 18 [2001 (in the context of full faith and
credit).
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These issues, of course, also confront other federal legal systems. In at
least one, Australia, the case law with respect to a constitutional full faith
and credit provision fashioned after the American model"' is equally
scant. Despite suggestions that the legislative jurisdiction of the six Australian states be determined by reference to a common body of conflicts
law," the problem seems as unresolved as in the United States. 93 In
other federal systems, the issue is resolved in favor of the federation, either as a result of express limits on the legislative jurisdiction of the constituent states or because substantive and conflicts law are federal law
initially.
Canada illustrates the first of these approaches. Two principles combine to prevent intersystem overreaching. First, all "legislative powers in
Canada. . .[are] federal except in matters over which provincial Legislatures are given exclusive authority."94 The concept of "territoriality is
[thus] used to implement constitutional control over provincial conflict of
laws rules."" Second, the common-law decisions of provincial courts are
subject to appeal to the Canadian Supreme Court, and that permits the
Canadian high court to "unify the law in a manner unavailable to the
Supreme Court of the US."" Actually, in the area of conflicts, "even Quebec law sometimes marches in step with the English common law." 7 For
purposes of the choice of law, the problem of interstate federalism thus
largely does not exist in Canada.
The same is true in the Federal Republic of Germany and in Switzerland, where the substantive law is federal. Conflicts law, also federal, "
M. PRYLES & P. HANKS, FEDERAL CONFLICT OF LAW at v (1973).
92. E. SYKES, AUSTmALIAN CONFLCr OF LAWS 239-42 (1972); Sykes, Full Faith and
Credit-FurtherReflections, 6 REs JUDICATA 353, 366 (1952-1954).
93. M. PRYLES & P. HANKS, supra note 91, at 90-94.
94. Interprovincial Coops. Ltd. v. The Queen, 53 D.L.R.3d 321, 356-57 (Can. 1975) (Pigeon, J.). While the case law and the literature address the problem against the background
of the British North America Act, the situation appears to remain the same after the adoption of the new Canadian Constitution. See Schedule I to the Constitution Act, 1981, incorporating into the latter the British North America Act, now retitled "Constitution Act,
1867." The Canada Act and the acts listed in Schedule I of the Constitution Act, 1981,
together constitute the "Constitution of Canada." Constitution Act § 52(2) (1981). For discussion of the decision in Interprovincial,see Hertz, Interprovincial, The Constitution,and
the Conflict of Laws, 26 U. ToROro L.J. 84 (1976). See also P. HOGG, CONSTITUTIONAL LAW
OF CANADA 208-11 (1977).
95. Hertz, The Constitution and the Conflict of Laws: Approaches in Canadianand
American Law, 27 U. TORONTO L.J. 1, 25 (1977).
96. Id. at 25; see also J.-G. CASTEL, CANADIAN CONFLICT OF LAWS 197-202 (2d ed. 1954);
J.-G. CASTEL, INTRODUCTION TO CONFICT OF LAWS 14-15 (1978); J. FALCONBRIDGE, ESSAYS ON
THE CONFLICT OF LAWS 277-80 (2d ed. 1954) (compares Canadian law to the law of the
United States).
91.

97. Hertz, supra note 95, at 25.
98. For German law, see Introductory Law to the Civil Code (EGBGB) Arts. 7-31, sup-
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thus addresses international and not interstate situations. German constitutional law, however, albeit in the public law context, also offers another concept that addresses the concerns raised earlier and may, therefore, serve as a useful analogy. The 'unwritten constitutional principle' of
'federal fidelity'99 requires, inter alia, that a state of the federation exercise restraint and concern for the common interest when exercising legislative jurisdiction that might affect other states or the federation itself.100
'Federal fidelity' thus establishes reciprocal duties on all constituent parts
of the federal union: its purpose is to give effect to the paramount interests of the union; as a consequence, it expresses a duty that rests as much
on the federal government as it does on the states. Violation of the duty
results in the invalidity of the attempted act 1"' or in the constitutional
duty to do an act.'0 2
In a situation analogous to that in the United States, the question has
been raised in various contexts, to what extent the process of economic
integration in the European Community also requires recognition of a
principle of federal fidelity.103 When the member states adopted the 1968
Brussels Convention on Jurisdiction and the Enforcement of Judgments
in Civil and Commercial Matters,' 4 they thereby added to the free movement of goods, services, labor, and other aspects of economic integration
plemented by extensive case law. For Swiss law, see Draft Federal Law on Private International Law, reproduced in 42 Rabels Zeitschrift 716 (1978). A final draft of the Swiss law
was expected in 1982; a number of proposals for a new codification of German conflicts law
are under consideration. For Austrian law, see Federal Law on International Private Law,
BGB1 1978, No. 304.
99. T. MAUNZ & G. DORIG, KoMMENTAR
ZUM GRUNDGESETZ, anno. IV, nos. 61-65, to Art.
20 (18th ed. by Herzog 1980); T. MAUNZ, STAATSRECHT 219 (22d ed. 1978); H.-W. BAYER, DIE
BUNDESTREUE (1961); Smend, Ungeschriebenes Verfassungsrecht im monarchischen

Bundesstaat, FESTGABE FOR Oro MAYER 247, 260 (1916); 12 Bundesverfassungsgericht
(BVerfG] 205, at 254 (1961). For Switzerland, see J.-F. AUBERT, 1 TRAITk DE DROrr CONSTnruTIONEL SUISSE no. 157 (1967) ("fidslitO conf[dkrale"); Y. HANGARTNER,
DIE
KOMPETENZVERTEILUNG ZWISCHEN BUND UND KANTONEN

214-15 (1974); and, generally, Huber,

Probleme des ungeschriebenen Verfassungsrechts, in HUBER,
SRECHT UND VOLKERRECHT 329, at 336 (1971).

RECHTSTHEORIE, VERFASSUNG-

100. 4 BVerfG 115, 140 (1954). See also 12 BVerfG 205, 254-59 (1961), noted in Doeker,
10 AM. J. COMP. L. 277 (1961); 1 BVerfG 299, 315 (1952). Cf. 55 BVerfG 274, 347 (1980)
(Niebler, J., dissenting).
101. 6 BVerfG 309, 361 (1957).
102. Id. at 361; 8 BVerfG 122, 138 (1957). With respect to the duty owed by the federation to the states, see 12 BVerfG 205, 254-59 (1961).
103. See P. HAY, supra note 84, at 196-202. See also Costa v. ENEL, 10 Recueil de la
jurisprudence de la Cour 1143, 1158-59 (1964), and the Conclusions of Advocate General
Lagrange, id. at 1180.
104. 15 O.J. EUR. COMM. (No. L 299 (1972)), as amended 21 O.J. EuR. COMM. (No. L.
304/77 (1978)), effective February 1, 1973, among the original six member states of the European Community.
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the free movement of judgments, much as the full faith and credit
06
clause' assures it in the American 'common market.1
[Blecause the free movement of Member State judgments throughout
the European Community facilitates forum shopping, the Judgments
Convention focused attention on the choice-of-law problem.' 0 7 At least
in theory, supranational rules designed to guarantee forum-proof uniformity could counteract the natural propensity of plaintiffs to maximize
their chances of success by selecting a court that would apply the law
most favourable to their causes. 0 8
The result was the Convention on the Law Applicable to Contractual Obligations,' 0 9 which was signed in 1980.
This is not the place to deal with the merits or shortcomings of the
European Convention' 0 nor with the allocation of legislative power between constituent states and the central government in other federal systems. Nor, obviously, can solutions that work well in one system be exported to another. Nevertheless, it is instructive that the problem
addressed in this essay is receiving increased attention in the European
Community-whose situation at the present is perhaps closest to our
own-and that it has been dealt with in other federal systems by clear
delineation of the legislative jurisdiction of the members of the union.
This has been done in recognition of the rather self-evident conclusion
that the efforts to define judicial jurisdiction and to provide for the free
movement of judgments both would be undermined if free rein were given
105. See Bartlett, Full Faith and Credit Comes to the Common Market: An Analysis
of the Provisions of the Convention on Jurisdictionand Enforcement of Judgments in
Civil and Commercial Matters, 24 INT'L & CoMP. L.Q. 44 (1975).
106. Cf., in the jurisdictional context, World-Wide Volkswagen Corp. v. Woodson, 444
U.S. 286, 293 (1980):
In the Commerce Clause, [the Framers] provided that the Nation was to be a
common market, "a free trade unit" in which the States are debarred from acting
as separable economic entities .... But the Framers also intended that the States
retain many essential attributes of sovereignty, including, in particular, the sovereign power to try causes in their courts. The sovereignty of each State, in turn,
implied a limitation on the sovereignty of all of its sister States-a limitation express or implicit in both the original scheme of the Constitution and the Fourteenth Amendment.
107. See Giuliano & Lagarde, Report on the Convention on the Law Applicable to Contractual Obligations, 23 O.J. EUR. COMM. (No. C 282 1, 4-5 (1980)) (original footnote
renumbered).
108. Juenger, The E.E.C. Convention on the Law Applicable to Contractual Obligations: An American Assessment, in CONTRACT CONFLICTS 295, 296 (P. North ed. 1982).
109. 23 O.J. EUR. COMM. (No. L 266) 1 (1980).
110. See Juenger, supra note 108; The European Convention on the Law Applicable to
ContractualObligations, 22 VA. J. INT'L L. 91, 105, 123 (1981), with contributions by Delaume, Juenger, and Lagarde.
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to parochialism in choice of law by the individual states.
To summarize: Federalism, as much as the doctrine of separation of
powers, is one of the fundamental constitutional underpinnings of our legal system."" Its definition in constitutional law, and more recently in the
political arena ('new federalism'), has tended to emphasize-overemphasize-the place of 'states' rights,' especially an individual
state's rights, in our pluralistic society. Indeed, federalism is designed to
preserve, protect, and nurture pluralism. Any notion of intersystem cooperation, however, also must include restraint, lest pluralism should equal
the sum of parochial self-interests and the objective of union be lost." 2 It
is in this sense that the present section commented on the function of
federalism and its role in coordinating constituent units in a federal
structure.

IV.

FEDERAL CONTROL OF CHOICE OF LAW

If constitutional principles of federalism serve to order intersystem relations, it seems quite plain that application and implementation of the
ordering function cannot rest with individual constituent units (states).
The ordering of intersystem relations, and for that matter of the relation
of the American system to other nations, is a federal governmental function, either legislative or judicial. s Absent legislative action implementing the full faith and credit clause in this regard, federal judicial action
might take several forms: first, a return to the constitutionalization of

111. See supra note 68.
112. Again, supra notes 49-55 and accompanying text, it is to overstate and thereby too
easily to dismiss the point by invoking federalism in our choice of law context only when
national unity is threatened. Accommodation of interests and interstate cooperative federalism can be desirable, or even necessary goals, short of a threat to national unity. Private law
divergence, or parochialism, need not tear at the fabric of our legal system to prevent realization of the idea of a common market. See supra note 106.
113. See Vitta, Conflitti di legge e federalismo negli USA: in margine ad una recente
sentenza, 17 RIVISTA DI DIRITTO INTERNAZIONALE PRIVATO E PROCESSUALE 853 (1981):
In federal systems there is an element that is lacking in the international context.
There is a higher State-the federal State-to whose authority the individual federated States are subordinated for several aspects of their reciprocal relations. It
seems strange that the federal State should renounce the function of setting up
some kind of coordination for the not unimportant area of choice of law involving
the laws of the various States as administered by the courts of each State, but
should allow the States total freedom in this respect. The opportunity to regulate
conflicts law by higher authority is thereby missed. The absence of a similar opportunity in the area of international conflicts law is regrettable enough, while [in
the interstate federal setting such desirable coordination could be readily
achieved].
Id. at 862 (author's translation).
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choice of law rules; '4 second, the development of a federal common law
of choice of law;"' or, third, the establishment of "a set of outer limits on
state choice-of-law decisions. . .[which] would apply to both federal and
state courts.""' The second of these approaches would provide choice of
law rules that are subject to legislative displacement, while the first and
last ' 7 are more in the nature of constitutional norms, as distinguished
from the judicial exercise of federal legislative authority. The difference
between them lies in the degree of federal lawmaking: establishment of
specific rules or the setting of outer limits-negative control."' The latter is obviously less intrusive than the former and has the additional advantage of permitting standards or limits to evolve rather than requiring
federal courts to engage in difficult, time-consuming, and often perhaps
futile efforts to shape specific choice of law rules.
The articulation of standards or outer limits is, of course, difficult, and
the foregoing discussion, with its references to restraint, deference, concern for the interstate system, and to negative control as the mechanism,
is not helpful in this regard. It may also be objected that the task envisioned for the federal courts will indeed be overly burdensome, difficult,
and time consuming. None of this, however, has prevented the evolution
of outer limits with respect to judicial jurisdiction. In that area, the
United States Supreme Court has been able to articulate certain value
goals and these goals, although short of being rules, do serve as the standard against which state assertion of judicial jurisdiction can be measured. Indeed, the very absence of concrete rules has allowed for flex114. See Order of United Commercial Travellers of Am. v. Wolfe, 331 U.S. 586 (1947);
Bradford Electric, 286 U.S. 145; see also supra note 24.
115. See E. SCOLES & P. HAY, supra note 4, at 130-48 passim; Trautman, The Relation
between American Choice of Law and Federal Common Law, 41 LAW & CoNTEMP. PROBS.
Spring 1977, at 105, 119; see also Simson, State Autonomy in Choice of Law: A Suggested
Analysis, 52 S. CAL. L. Ray. 61, 87 (1978) (argues in favor of nationwide uniformity of
choice of law).
116. Silberman, supra note 56, at 130-31. Silberman also stated that "Klaxon [Klaxon
Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941)] would [still] govern everywhere but at
the extremes of state self-preference." Id.
117. But see Silberman, supra note 56, at 130, who believes that outer limits constraints
would also be subject to legislative change. Since the present discussion derives outer limits
from principles of federalism that have constitutional underpinnings, supra notes 68 & 81,
these limits would not be subject to legislative displacement any more than are the requirements that flow from due process. In contrast, when the Court declares federal common law
in implementation of a federal legislative power, subsequent congressional action does displace the earlier federal common law. City of Milwaukee v. Illinois, 451 U.S. 304, 313 (1981).
118. See supra notes 57 & 61. 'Negative control' of state choice of law decisions would
then perform a function similar to that of the due process clause with respect to jurisdiction.
Both set outer limits and permit review of a state's decision on appeal. In both cases, principles of preclusion by prior litigation prevent collateral attack in a second state: full faith
and credit to judgments, see supra note 39, would require recognition.
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ibility, that
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from International Shoe Co.

729
v.

0
Washington'19 to Shaffer v. Heitner"1
and World-Wide Volkswagen
2
Corp. v. Woodson. '
In choice of law, these comments are meant to suggest that there are
values in addition to litigant-focussed concerns that need addressing. If
the Supreme Court had held in Hague, which it did not, that the application of forum law required not only minimum contacts, as in judicial jurisdiction, but a substantial connection of the forum to the parties and
the transaction,1 2 2 then perhaps concerns of due process and federalism
(full faith and credit) would converge and a need for differentiation between the two might no longer be felt. In those circumstances, it would
then be hard to imagine a case, except possibly in this country's international relations,12 3 where application of forum law by the substantially
connected forum would be unjustified because of sister state or federal
concerns.

V.

EPILOGUE

This essay hardly represents the mainstream of American conflicts
thinking. Less charitably viewed, it swims quixotically against the stream.
The fact remains that our current law runs together notions of party convenience and unfair inconvenience (jurisdiction and due process), of unfair application of an unrelated law to a party (due process and choice of
liw), provides undifferentiated 'minimum contact' requirements for both,
and in the process ignores the interstate system in which individual state
interests reign supreme. The state of our conflicts doctrine in this area is
muddled; no wonder, then, that foreign observers join domestic critics"2 4
of recent decisions in stating that they "can do no less than express perplexity about the way in which the Supreme Court. . .has arrived at its
conclusions"12 5 in the Hague case. Thus, while the present observations
may not sway many, perhaps we can continue the beginning dialogue and
seek further doctrinal clarity.
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326 U.S. 310 (1945).
433 U.S. 186 (1977).
444 U.S. 286 (1980).
See supra note 12.
See, e.g., Zschernig, 389 U.S. 429.
See, e.g., Hay, Martin, Reese, Silberman, Trautman, and von Mehren, supra note 2.
Vitta, supra note 113 (author's translation).

