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Proposed Legislation for Property's
Twilight Zone: Time Sharing in Georgia

I. INTRODUCTION

Time sharing is a form of property ownership that first appeared in
Europe and that emerged as a popular concept in the United States in
the 1970's.1 Though time-sharing plans take many forms, they generally
purport to give the participants recurring annual rights of possession to
various resort accommodations.2 These accommodations may be a condo-
minium unit, chalet, or even an efficiency apartment. Time-sharing plans
allow buyers to own 'vacation homes' for only that part of the year in
which they need them and enable developers to increase the market for
slow selling condominiums. Indeed, the selling of time shares has become
a big business. Only 50 million dollars were spent to buy time shares in
1975, but this figure jumped to 1.3 billion dollars in 1981 and is expected
to reach 1.5 billion dollars in 1982.3

The time-sharing concept is not without its problems, however. Its le-
gal status is mainly untested,4 and its promise to unwary buyers can pro-

1. Byrne, Securities Regulation of Time-Sharing Resort Condominiums, 7 REAL EST.
L.J. 3, 3 (1978) (hereinafter cited as Byrne, Securities Regulation].

2. Davis, Real Estate Time Sharing in Florida-A Practitioner's View, 55 FLA. B.J. 116,
116 (1981).

3. Wall St. J., June 22, 1982, at 1, col. 1, at 18, col. 1 (Eastern ed.).
4. The American Law Reports arinotation Regulation of Time-Share or Interval Owner-

ship Interests in Real Estate, published in 1981, collected only two cases. Annot., 6
A.L.R.4TH 1288 (1981).
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vide opportunities for disreputable developers.' Several states have
passed legislation to deal with these problems, including three of Geor-
gia's neighbors, Tennessee,6 South Carolina,7 and Florida.8 Also, the
Model Real Estate Time-Share Act (MRETSA) has been promulgated by
the National Conference of Commissioners on Uniform State Laws." In
order to insure that the many benefits of time sharing0 can be enjoyed
fully by Georgians and that a system will exist to deal with possible in-
dustry abuses, Georgia needs to adopt a comprehensive time sharing act.
This article will propose time-sharing legislation for Georgia, which, it is
hoped, includes the best of MRETSA and other states' legislation and
avoids some of their pitfalls." In addition, the basics of time sharing and
some of the problems that have been associated with this form of owner-
ship will be discussed.

II. BASICS OF TIME SHARING

Several popular forms of time sharing exist. The least radical kinds of
time sharing are vacation leases, licenses, and other plans that include no
fee ownership. Since these plans are little more than prepaid vacations,
however, they do not give their participants "pride of ownership"18 or,
more importantly, a chance to profit on the resale of their interests. The
tenancy in common, interval ownership, and fee simple plans offer the
advantages of ownership and profits. The tenancy in common plan makes
each time share owner a cotenant and depends on a supplemental agree-
ment to restrict each owner to his respective period of occupancy.' s An

5. See Wall St. J., supra note 3, at 18, col. 1.
6. TENN. CODE ANN. §§ 66-32-101 to -130 (1982).
7. S.C. CODE ANN. §§ 27-32-10 to -230 (Law Co-op. Supp. 1981).
8. FLA. STAT. ANN. ch. 721 (Harrison Supp. 1981). Several sections of Florida's Condo-

minium Act also deal directly with time sharing. FLA. STAT. ANN. §§ 718.103(19), .104(4)(h),
.1045, .1065, .110(8), .116(b), .403(2)(f), .503(1)(b), .503(3) (Harrison 1979).

9. MRETSA was originally promulgated as the Uniform Real Estate Time-Share Act.
The Commissioners made several revisions in 1980 and the name of the Act was changed
"for practical reasons." MODEL REAL ESTATE TIME-SHARE AcT commissioners' prefatory note
(1980). Also, the Resort Time-Sharing Council of the American Land Development Associa-
tion and the National Association of Real Estate License Law Officials have adopted the
Model Time-Share Ownership Act. Podgers, Two Groups Propose Time-Share Legislation,
66 A.B.A. J. 543 (1980).

10. These benefits include the low price of time sharing compared to the price of full-
time ownership and the possibility of avoiding financing costs because of that low price. See
generally Ingleby, Time-Sharing: New Hope for the Second-Home Industry? 5 REAL EST.
REV. 96 (1975).

11. The proposed legislation is included in Part XI of this article. It could be adopted,
with minor variations, in other states.

12. See Varner, Time-Shared Ownership, 12 GA. ST. B.J. 75, 78 (1975).
13. Comment, Time Sharing Condominiums: Property's Fourth Dimension, 32 ME. L.
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interval ownership plan creates a sort of revolving estate for years, to-
gether with a grant of a remainder to the time share owners as tenants in
common in fee simple to avoid violating the rule against perpetuities."'
The most novel form of time sharing is the kind that gives each owner an
individual fee simple interest. This plan sets up an entirely new form of
ownership based on a temporal dimension.1" Each time share participant
is an individual owner of the property, not a cotenant, and no separate
declaration is used to divide the periods of ownership." The tenancy in
common and interval ownership plans are more widely used than the fee
simple plan, possibly because developers and buyers fear that the fee sim-
ple plan will not survive judicial scrutiny. 17

Many states that have time-sharing legislation recognize the different
forms of time sharing by creating two very general definitions that en-
compass both ownership and nonownership plans."8 Typical is the Vir-
ginia statute, in which a "time-share estate"' and a "time-share use"' 0

include "the right to occupy a time-share unit . . . during five or more
separated time periods." 2' The "time-share estate," however, also in-
cludes "a freehold estate, or an estate for years"'" and the "time-share
use" does not."8 Virginia also defines a "time-share" either as a "time-
share estate" or as a "time-share use."12 4 New Hampshire's time-sharing
statute combines ownership and nonownership plans in one definition
and includes these plans only if the participant's right of occupancy lasts
fewer than sixty days.'" The statutes of Pennsylvania," Colorado,' 7 and
West Virginia' define an "interval estate" and a "time-span estate" (ten-

REV. 181, 186 (1980) [hereinafter cited as Comment, Time Sharing Condominiums].
14. Id. at 201-02, 204-07. Each time share owner is given an estate for years, which is

made up of a certain period that recurs annually for the duration of the estate. Id. at 201-
10. See also OFFICIAL CODE OF GA. ANN. § 44-6-1 (Michie 1982), GA. CODE ANN. § 85-707
(Harrison 1978) (this is the Georgia codification of the rule against perpetuities; the new law
makes only editorial changes).

15. Comment, Time Sharing Condominiums, supra note 13, at 213.
16. See id. at 211-16.
17. Id. at 214.
18. See, e.g., CAL. Bus. & PROF. CODE § 11003.5 (West Supp. 1982); NEB. REV. STAT. §

76-1702(13), (15), (18) (Supp. 1980); TENN. CODE ANN. § 66-32-102(15), (17), (20) (1982).
19. VA. CODE § 55-362(16) (1981).
20. Id. § 55-362(23).
21. Id. § 55-362(16), (23).
22. Id. § 55-362(16).
23. Id. § 55-362(23).
24. Id. § 55-362(19).
25. N.H. REV. STAT. ANN. § 356-B:3 XXVII (Supp. 1981).
26. 68 PA. CONS. STAT. ANN. § 3403(a) (Purdon Supp. 1981) (identical to the UNIFORM

CONDOMINIUM ACT § 4-103(a) (1977 version)).
27. COLO. REV. STAT. § 38-33-110 (Supp. 1981).
28. W. VA. CODE § 36B-4-103 (Supp. 1981) (identical to the UNIFORM CONDOMINIUM ACT
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ancy in common) separately and have no general definition covering other
forms of time sharing.

Georgia should adopt a system of three definitions that extends the
coverage of the time-sharing legislation to most time-sharing plans.1 9 A
three definition system similar to Virginia's, which is almost identical to
that found in MRETSA, 0 covers nearly all present forms of time sharing
because it does not limit a "time-share" to particular combinations of real
property estates.31 The Virginia legislation does not include within its
definition of a time share, however, any right to fewer than five periods of
occupancy.3 2 Any right to two or more3 3 periods of occupancy should be
covered in the time-sharing legislation because the number of occupancy
periods does not affect the need for management provisions, 4 the need
for protection of time share buyers,35 or the need for protection of owners
from conversion of other units to time shares.3 6 Sometimes the need to

§ 4-103 (1977 version)). Pennsylvania, West Virginia, and Minnesota have adopted, with
some variations, the 1977 version of the Uniform Condominium Act. See MINN. STAT. ANN.
ch. 515A (West Supp. 1982); PA. CONS. STAT. ANN. §§ 3101-3414 (Purdon Supp. 1981); W.
VA. CODE ch. 36B (Supp. 1982). Minnesota did not enact § 4-103 of the Uniform Condomin-
ium Act, which deals with time shares. The 1980 version of the Act includes a definition of
"time share" and requires certain statements in the project declaration if the declaration
provides for time shares. UNIFORM CONDOMINIUM AcT §§ 1-103(24), 4-105 (1980 version). At
present no state has adopted this new version.

29. Definitions of this type are incorporated in § 4 of the proposed legislation. [Hereinaf-
ter all references to the proposed legislation will be made by citing to Part XI and the
appropriate section number.]

30. The only difference is that "use" is substituted for "license." See MODEL REAL Es-
TATE TIME-SHARE ACT § 1-102(13), (14), (18) (1980).

31. VA. CODE § 55-362(16), (19), (23) (1981). The Pennsylvania and Colorado statutes
limit time shares to particular combinations of real property estates. See supra notes 26 and
27.

32. VA. CODE § 55-362(16), (19), (23) (1981).
33. If there is only one occupancy period in the time share, then the time share is really

just a single hotel visit.
34. A frequent shifting of owners of the unit will still occur regardless of how many

recurring periods each owner possesses. See infra text accompanying notes 115-128.
35. Consumer unfamiliarity with time sharing and with problems in the industry creates

the possibility that buyers will not be aware of important risks they are taking when they
buy time shares. The importance of the risks will vary with the size of the loss the buyer
may have to bear. The time share owner's initial investment does decrease as the number of
occupancy periods he receives decreases, but a substantial investment could be made in as
few as two periods. Tort liability also remains a possibility. Therefore, consumer protection
is still important even when the number of occupancy periods being sold is small. See infra
text accompanying notes 130 & 132.

36. One objection owners of conventional condominium units may have against time
share units is the constant shift of 'owners' in those units. If the time share owners own only
two or three occupancy periods, the owners of conventional units may be even more upset
than if each time share owner has five or more occupancy periods since this decreases the
permanence of the arrangement even further. For a discussion of this problem, see infra
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apply certain sections of a statute to a time-sharing plan can be affected
by the length of each period of occupancy, 7 but some of these needs can
be taken care of by placing a limitation in each of these sections, instead
of by limiting the general definition. 8

III. CONSUMER PROTECTION

The use of dishonest tactics in the selling of time share plans has been
the subject of widespread attention. 9 The Federal Trade Commission hs
charged one developer with the use of deceptive sales practices, and con-
sumer complaints have led some cities to consider banning new time-
sharing plans.40 Consumers may not be aware of exactly what they are
buying under a time share plan unless the seller makes a full disclosure of
their rights and responsibilities and buyers are given time to consider this
information. Given the number of specific disclosures that should be
made, consumer protection law is particularly needed in the time-sharing
field."

The fourteen states that have consumer legislation dealing directly with
time-sharing plans provide buyers with protection in a variety of ways.'
Most of these states require that certain disclosures be made in a project
declaration, a public offering statement, or the sales contract.48 The pro-

text accompanying notes 75-89.
37. For example, the length of the time shares may be so close to the length of a normal

lease that there is no need to prevent their creation in a building containing conventional
units.

38. See infra Part XI §§ 4(2), 7(a)(4).
39. See Wall St. J., supra note 3, at 1, col. 1.
40. Id. at 18, col. 2. Arizona's new time sharing legislation, which contains consumer

protection provisions, was passed as an emergency measure. Act of Apr. 14, 1982, ch. 116, §
4, 1982 Ariz. Legis. Serv. 269 (West).

41. For some needed disclosures, see infra Part XI §§ 7(b), 11(a).
42. These states are Arizona (Act of Apr. 14, 1982, ch. 116, § 1, 1982 Ariz. Legis. Serv.

269 (West) (to be codified at ARiz. REV. STAT. ANN. §§ 32-2197 to -2197.17) [hereinafter
cited as Arizona Act]); California (CAL. Bus. & PROF. CODE § 11024 (West Supp. 1982));
Connecticut (Act of May 24, 1982, Pub. Act No. 82-232, 1982 Conn. Legis. Serv. 827 (West));
Florida (FLA. STAT. ANN. §§ 718.104(4)(h), 718.503(1)(b)(3), 721.07 to .12, 721.20, 721.21,
721.27, 721.28 (Harrison 1979 & Supp. 1981)); Hawaii (HAWAii REV. STAT. §§ 514E-2.5, -7,
-8, -9, -9.5, -10, -11, -11.1, -11.3, -12, -12.5 (Supp. 1981)); Maine (ME. REV. STAT. tit. 33 § 588
(Supp. 1981)); Nebraska (NEB. REV. STAT. §§ 76-1708 to -1711, -1712 to -1740 (Supp. 1980));
New Hampshire (N.H. REV. STAT. ANN. § 356B-3 XXVIII (Supp. 1981)); Pennsylvania (68
PA. CONS. STAT. ANN. §§ 3403, 3406 (Purdon Supp. 1981)); South Carolina (S.C. CODE ANN.
§§ 27-32-10 to -230 (Law. Co-op. Supp. 1981)); Tennessee (TENN. CODE ANN. §§ 66-32-106 to
-110, -112 to -128 (1982)); Utah (UTAH CODE ANN. §§ 55-367 to -371, -374 to -400 (1981));
Virginia (VA. CODE §§ 55-370 to -386, -390 to -395 (1981)); and West Virginia (W. VA. CODE
§ 36B-4-103 (Supp. 1982)).

43. See, e.g., TENN. CODE ANN. §§ 66-32-106 to -112 (1982).
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ject declaration or time share declaration usually will detail the location
of the time share project, the types and the length of the time share inter-
ests that can be created in the project, the rules of the owners' associa-
tion, and the projected expenses for which the time share owners will be
assessed.44 The public offering statement usually will disclose the same
facts that the declaration does, but it will also include such information
as the address and name of the project's developer, the financing that the
developer offers, and the existence of any pending litigation that might
affect the project.4" Florida requires that a sales contract for any unit in a
condominium in which time shares may, be created disclose that possibil-
ity in conspicuous type.4" Among the information that South Carolina
requires to be in the sales contract is the statement that: "No purchaser
should rely upon representations other than those included in the con-
tract. ' 47 This statement should serve to emphasize the importance of the
written disclosures.

Another common consumer protection provision is one giving the buyer
of a time share the right to cancel his contract.41 The time within which
this right must be exercised varies. Tennessee allows cancellation within
fifteen days after the buyers receive a public offering statement,4" but Ne-
braska limits this period to three days.50 Two states also allow the devel-
oper to cancel the contract."

Some states require the registration of time-sharing plans with the
state real estate commission and the licensing of time share sellers."1 The
registration statutes normally require payment of a fee of at least one
hundred dollars53 and also may provide for an investigation of the prop-
erty by the real estate commission" or require a statement by the devel-
oper that he has not been convicted of a crime that involved the selling of
time shares, the use of false promotional plans, or the violation of a secur-
ities law." The procedure for obtaining a license could include an exami-
nation of the applicant on the state's time share law."

Hawaii and South Carolina have two of the most comprehensive con-

44. See, e.g., VA. CODE § 55-367(1), (5), (9) (1981).
45. See, e.g., NEB. REV. STAT. § 76-1713(1), (8), (10) (Supp. 1980).
46. FLA. STAT. ANN. § 718.503(l)(h) (Harrison 1979).
47. S.C. CODE ANN. § 27-32-100(4) (Law. Co-op. Supp. 1981).
48. See CAL. Bus. & PROF. CODE § 11024 (West Supp. 1981).
49. TENN. CODE ANN. § 66-32-114 (198 2).
50. Na. REV. STAT. § 76-1716 (Supp. 1980).
51. Id. § 76-1716; TENN. CODE ANN. § 66-32-114 (1982).
52. See, e.g., S.C. CODE §§ 27-32-180, 190 (Supp. 1981).
53. See TENN. CODE ANN. § 66-32-123(b)(1) (1982).
54. See, e.g., NEB. REV. STAT. § 76-1734(3) (Supp. 1980).
55. See S.C. CODE ANN. § 27-32-190(4) (Law. Co-op. Supp. 1981).
56. See id. § 27-32-180(A), (C).
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sumer protection schemes. Hawaii provides an exhaustive list of time
share selling activities that constitute deceptive sales practices. 7 One of
these deceptive sales practices is a developer's use of any promotional de-
vice without disclosing that the device is being used to sell time shares.5 8

Disclosure of the promotional device must be made orally upon the initial
contact with the prospective buyer if any entertainment, prizes, or food is
offered. 9 In addition, all promotional literature must contain a caption,
in capital letters, stating that the material is being used for time share
sales.60 South Carolina also prohibits certain sales practices 1 and pro-
vides for the creation of a vacation time-sharing recovery fund. s' The
fund is composed of license fees collected in South Carolina's licensing
program for time share sellers and of annual fees collected from the li-
censed sellers.6 Claims are paid to consumers who are injured by those
sellers." Presumably, this fund should provide some recovery for injured
time share buyers when the seller is either unavailable or insolvent.

Georgia should provide protection for time share buyers both before
and after the sale. The preparation of a time share declaration" and a
status statements6 or public offering statement similar to those used in
other states should be required. The status statement should contain
sentences in large type that help explain its importance. 7 In addition, to
warn the buyer and to stress further these documents' importance, the
seller should be required to deliver the time share declaration and status
statement to the buyer at least fifteen days before a sales contract is
signed. The buyer then should be allowed an additional seven days after
the signing of the contract during which he may cancel the contract." To

57. HAWAII REV. STAT. § 514E-11.1 (Supp. 1981).
58. Id. § 514E-11.1(1).
59. Id. § 514E-11.1(12).
60. Id. § 514E-11.1(6). Arizona requires that promotional material used for time share

sales be filed with the state real estate commissioner. Arizona Act, supra note 42, § 1.
61. S.C. CODE ANN. § 27-32-110 (Law. Co-op. Supp. 1981). Connecticut (Act of May 24,

1982, Pub. Act No. 82-232, 1982 Conn. Legis. Serv. 827 (West)) and Florida (FLA. STAT.
ANN. § 721.11 (Harrison Supp. 1981)) also regulate time share advertising and promotional
devices.

62. S.C. CODE ANN. § 27-32-200 (Law. Co-op. Supp. 1981). A time share owner in Ari-
zona might recover under that state's Subdivision Recovery Fund, if the time share property
qualified as a "subdivision," or under the Real Estate Recovery Fund. ARIz. REv. STAT.
ANN. §§ 32-2101, -2186, -2196 (1976 & Supp. 1981).

63. S.C. CODE ANN. 27-32-200 (Law Co-op. Supp. 1981).
64. Id.
65. See infra Part XI § 7.
66. See id. § 11.
67. Id. § 11(a)(18).
68. These rules should not cause any substantial inconveniences to time share sellers,

except to sellers in 'rush' operations. The law should discourage these kinds of operations,
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keep the danger of fraudulent sales to a minimum, sellers must be li-
censed unless the seller who owns the time share unit is not a developer
and is selling no more than four time shares. 69 Registration of the time
share plan should be enforced unless four or fewer time share units are
being sold and unless each time share unit has four or fewer time share
periods."0 Deceptive trade practices should be listed in the legislation, not
only to protect consumers, but also to warn sellers.7 '

Finally, as a postsale protection, a recovery fund is needed. A fund like
South Carolina's" does have the weakness of providing recovery only
when a licensed seller of time shares causes an injury, but it does not
seem practical to cover injuries caused by unlicensed sellers who do not
contribute to the fund, since damages they might cause would be ex-
tremely high7" and the likelihood that they would cause injury is great.7 4

A simpler, though perhaps less effective, means of protecting consumers
against these sellers is to make prospective buyers aware of the licensing
requirement.

IV. PRESENT OWNERS

One problem that some of the present time-sharing legislation covers is
the creation -of time share units in existing condominium projects. The
conversion of units in an existing project to a time share plan may be a
boon to the developer, but owners of some units may liken such a conver-
sion to making their building a hotel.75 Time sharing could create a con-
stant shifting of owners in what was once a stable neighborhood. As a
result, the value of the existing conventional units may be affected when

given the number of consumer complaints about them. See supra note 3. In addition, in-
formed deliberation on a time share sale should be encouraged and the buyer may be able to
give better consideration to the sale after he makes the contract. See infra Part XI § 11(b).

69. The number was limited to four in order to reduce the formalities with which small
sellers would have to comply. This and similar limitations in other sections are designed to
accommodate the varying interests of time share promoters, buyers, and prospective buyers.
Experience may reveal that other limitations would reflect better this balance of interests,
so these limitations should be treated only as suggestions.

70. This limitation is meant to reduce the formalities for small sellers. See infra Part XI
§ 18.

71. By listing practices that have caused problems in the past, the legislation can steer
sellers away from potential trouble areas. See infra Part XI § 21.

72. See supra note 62.
73. The seller could be a 'fly-by-night' operator who would leave the purchasers with

practically nothing, since he did not meet the financial requirements.
74. The seller is likely to know of the existence of the licensing requirement, and if he

avoids getting a license he may be attempting to escape the scrutiny of the authorities.
75. See Laguna Royale Owners Ass'n v. Darger, 119 Cal. App. 3d 670, 689, 174 Cal. Rptr.

136, 148 (1981) (Gardner, J., dissenting).
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other units are converted to time shares.
It is not surprising, therefore, that many of the states that have time-

sharing legislation place some kind of restriction on the creation of time
share units in an existing condominium project." Florida has the strictest
provisions, requiring that the creation of time shares be permitted ex-
pressly by the project declaration 7 7 and requiring that any amendment to
the declaration that would permit time shares be approved by all of the
owners of units in the condominium as well as by all lienholders on the
units. 78 Hawaii also requires a unanimous vote of the unit owners79 and
limits creation of new time share plans to hotels or areas designated for
hotel or resort use.80 The most liberal provision is Nebraska's, which al-
lows time shares to be created unless the project instrument expressly
prohibits them and which does not mention the existence of local ordi-
nances as a possible barrier to the creation of time shares.6 '

Georgia should follow the example of MRETSA section 2-1018 and re-
quire that owners of at least eighty percent of the units in a project con-
sent to the filing of a time share declaration, which is the enabling docu-
ment under the proposed legislation.8 3  The project declaration could
require a greater majority." A provision of this kind would protect ex-
isting unit owners from an arbitrary conversion by the developer and
should prevent an extremely small minority of owners from preventing
the creation of time shares in order to exact a high sales price from the
developer.

85

In order to be fair to those developers who already have taken some
action to create time shares, the eighty percent majority requirement
should have three exceptions.8 6 If time share units already exist in a pro-
ject, then no vote of the owners should be required since the present own-

76. Florida (FLA. STAT. ANN. § 718.1045, .110(8) (Harrison 1979)), Hawaii (HAWAII REV.
STAT. § 514E-5 (Supp. 1981), Nebraska (NEB. REV. STAT. § 76-1706 (Supp. 1980)), Tennessee
(TENN. CODE ANN. § 66-32-105 (1982)), and Virginia (VA. CODE § 55-360 (1981)) restrict the
creation of time share units.

77. FLA. STAT. ANN. § 718.1045 (Harrison 1979).
78. Id. § 718.110(8).
79. HAWAII REV. STAT. § 514E-6(b) (Supp. 1981).
80. Id. § 514E-5.
81. NEB. REV. STAT, § 76-1706 (Supp. 1980).
82. MODEL REAL ESTATE TIME-SHARE AcT § 2-101 (1980).
83. See infra Part XI §§ 6, 7(a)(1).
84. See id. § 7(a)(1).
85. Experience with other states' legislation may show that a figure other than eighty

percent is needed.
86. See infra Part XI §§ 6, 7. If the project is new and the developer owns most or all of

the units, the voting requirement is met easily. Thus, this requirement is no barrier to new
time-sharing plans. See infra Part XI, § 7(a)(1).
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ers presumably consent to having time shares in the project.87 For ninety
days after the legislation is passed, not even the filing of a declaration
should be mandated for the sale of shares in existing plans.88 Also, if a
condominium developer was farsighted enough to place a statement in
the project declaration expressly permitting the creation of time shares,
then time shares should be permitted in that condominium with no vote
requirement. The last exception to the vote requirement is for units in
which no more than two time shares are created.8 ' A time share unit of
that type should not be very upsetting to owners of conventional units.

V. PARTITON

The right to partition is the right to order the division of a jointly
owned piece of property" and is a potential death blow to many time-
sharing plans. This doctrine grants to tenants in common the right to
order division at any time.' 1 Since in time-sharing ownership the physical
division of the unit would be impractical, any partition action would re-
sult in a judicial sale of the time-shared property with the proceeds dis-
tributed to each owner."' This sale could result in a loss to each time
share owner, since the unit would probably sell for less as a whole than it
would when it was divided into shares. In tenancy in common and inter-
val ownership time-sharing plans,"9 a supplemental agreement often is
used to restrict the right of time share owners to seek partition, but the
enforceability of these restrictions is not certain."

Six states limit actions for partition of a time share unit. In Florida 5

and Maine," the prohibition is absolute. Nebraska," Virginia,98 Colo-
rado," and Tennessee'" allow an action for partition if it is permitted by
the time share instrument. Virginia also allows partition under some cir-

87. Id.
88. See id. § 6. This provision should give sellers currently dealing in time-sharing

plans adequate time to prepare a declaration without having to suspend sales, perhaps at
great expense, while the declaration is being prepared.

89. See id. § 7(a)(4).
90. 4 R. POWELL, THE LAW OF REAL PROPERTY, 1 609 (1976).
91. Id.
92. This would be the only avenue open to the court since physical separation of the

unit would be impossible.
93. See supra text accompanying notes 13 & 14.
94. See Comment, Time Sharing Condominiums, supra note 13, at 190-200.
95. FLA. STAT. AmN. § 178.1065 (Harrison 1979).
96. ME. Rav. STAT. ANN. tit. 33 § 588(4) (Supp. 1981).
97. NEB. Rav. STAT. § 76-1712 (Supp. 1980).
98. VA. CODE § 55-372 (1981).
99. COLO. Rav. STAT. § 38-33-111(4) (Supp. 1981).

100. TENN. CODE ANN. § 66-32-11 (1982).
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cumstances if an agreement provides for termination of the time
shares.10 ' The suggested Georgia legislation follows the Virginia provision
since it also has a provision for termination agreements,' 0 s and since there
appears to be no reason to prevent time share owners from agreeing to
allow a partition action if they so desire.

VI. TERMINATION

If the law prohibits partition of a time share unit and the project in-
strument does not provide for such an action, what can a dissatisfied
buyer or developer do with his time share? He can attempt to resell his
interest as a time share, but the area in which his unit is located may
have become less popular as a resort and his one-week share in a building
may now be unsaleable or at least less valuable than it would be if the
unit were sold as a whole. A developer may find that his time share plan
has not been successful and that he wishes to change the project to a
regular condominium. If time share units remain in the project, it may
not be easy to sell regular units. A provision for termination agreements
is needed for the protection of these dissatisfied owners as well as for the
protection of those owners who wish to retain their time shares and do
not wish to be bought out.

Provisions for the termination of time shares are present in the Vir-
ginia law'03 and in MRETSA.'10 Both sections make the termination
agreement effective upon recordation, 10 6 and both allow an action for par-
tition after the agreement is recorded, unless the agreement sets forth a
contract or proposed contract of sale and designates a trustee to carry out
the sale.'" If a contract is set forth, title vests in the trustee for the
benefit of the owners until the sale takes place. 0 7 The owners receive the
proceeds of the sale according to a formula placed in the time share in-
strument.0 8 MRETSA requires that eighty percent of the owners agree to
termination of the time share project,'0" while Virginia requires only fifty-
one percent." 0

101. VA. CODE § 55-373 (1981).
102. See infra Part XI § 10.
103. VA. CODE § 55-373 (1981).
104. MODEL REAL ESTATE TIME-SHARE AcT § 2-105 (1980).
105. VA. CODE § 55-373(C) (1981); MODEL REAL ESTATE TIME-SHARE AcT § 2-105(c)

(1980).
106. See supra note 105.
107. Id.
108. VA. CODE § 55-373(F) (1981); MODEL REAL ESTATE TIME-SHARE ACr § 2-105(h)

(1980).
109. MODEL REAL ESTATE TIME-SHARz AcT § 2-105(b) (1980).
110. VA. CODE § 55-373(B) (1981).
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Since the different interests in a time share termination are difficult to
balance,"' a more complicated formula than those used in the Virginia
and MRETSA sections is required. The Virginia and MRETSA sections
require appraisals to be made for and used in the distribution of proceeds
on the sale of the time shares after termination. 12 These appraisals
should be made an integral part of the formula used to reach a termina-
tion agreement. If twenty-five percent 13 of the time share owners agree
to an appraisal, it should be made. That appraisal would then determine
what percentage of owners is needed to approve a termination agreement.
If the requisite twenty-five percent has agreed, then an appraisal that
shows that at least eighty percent of the time share units would be more
valuable if sold as conventional units than if sold as time shares will cause
the required majority for a termination agreement to be fifty-one percent.
If the appraisal shows that twenty percent or more of the time share units
are more valuable as time shares than as conventional units, the required
majority would be eighty percent. This system will provide a sort of 'slid-
ing scale' for termination agreements that will increase the ease of ob-
taining termination as the difficulty of selling the time shares without ter-
mination of the plan increases. In other respects, the Georgia termination
section should be similar to the MRETSA section.11 4

VII. MANAGEMENT

Most time-sharing plans probably will require the creation of a manag-
ing entity. The ability to avoid the time consuming upkeep associated
with full-time ownership of a vacation home or an apartment may be one
of time sharing's greatest attractions. Management will be needed for the
individual time share units and for any common areas if the time share
project is a condominium. Such issues as the preparation of a common
expense budget and the allocation of expense liability must be addressed.

Six states that have time-sharing legislation have adopted it only as
part of their condominium acts, 5 and these states have no special provi-

111. The time share owners have a right to what they bargained for, but to allow the
developer no reasonable opportunity to sell the units seems too harsh.

112. VA. CODE § 55-373(F) (1981); MODEL REAL ESTATE TIME-SHARE AcT § 2-105(h)
(1980).

113. The percentage needed should not be so high that an appraisal would be difficult to
get, but it should be high enough to demonstrate that the dissatisfaction with the time share
plan has some validity.

114. See infra Part XI § 10.
115. These states are Colorado (CoLo. REV. STAT. §§ 38-33-110 to -111 (Supp. 1981)),

Maine (ME. REV. STAT. ANN. tit. 33, § 588 (Supp. 1981)), Oregon (OR. REV. STAT. § 94.004
(1981)), Pennsylvania (PA. STAT. ANN. tit. 68, §§ 3403, 3406 (Purdon Supp. 1981)), Utah
(UTAH CODE ANN. §§ 57-8-3(20), -6, -10 (Supp. 1981)), and West Virginia (W. VA. CODE ch.
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sions for time share management. Four states that have independent time
share acts also have management provisions. " Three of these states, Ne-
braska, 17 Virginia,118 and Tennessee, 10 require that the time share in-
strument set out provisions for the creation of an association of time
share owners, the payment of time share expenses, the preparation of an
annual budget, the adoption of by-laws, and the procurement of insur-
ance. The fourth state, Florida, does not require the creation of an own-
ers' association120 unless the time share project is a condominium.121 No-
ticeably missing from these acts are the detailed sections in the MRETSA
management article on recall of the manager,"" amendment of the project
instrument,122 and direct initiative by the owners. 24 MRETSA allows the
managing entity to be either an association of the owners or an individual
manager, who may be the developer.2 5 The manager may be an associa-
tion of time share owners and owners of other units in the project, if they
exist. MRETSA does not require a managing entity if the property has
less than thirteen time share units."'

Flexibility is needed in management provisions because the needs of
time share owners will vary, but some requirements in the MRETSA sec-
tions are recommended because they make it easier for the time share
owners to gain information about and to participate in the management
of their project. A time share owner may often find it difficult to make
informed decisions about management since he lives in the project for
only a small part of the year. Even if the developer or an independent
manager oversees the project, many owners will not have sufficient cur-
rent information on his performance to evaluate a motion for removal of
the manager, especially if an arrangement exists through which time
share owners can exchange their occupancy rights.127 Some input by the
time share owners in management, however, is unavoidable and even vital
in a time-sharing plan. Though time share owners should be able to dele-

36B (Supp. 1982)).
116. These states are Florida (FLA. STAT. ANN. § 721.13 (Harrison Supp. 1981)), Ne-

braska (NEB. REv. STAT. §§ 76-1708, -1711 (Supp. 1980)), Tennessee (TENN. CODE ANN. §§
66-32-107, -110 (1982)), and Virginia (VA. CODE §§ 55-368, -371 (1981)).

117. NEB. REV. STAT. § 1708(1)-(3), (5), (8) (Supp 1980).
118. VA. CODE § 55-368(1), (2), (4), (5), (7) (1981).
119. TENN. CODE ANN. § 66-32-107(1) to (3), (5), (8) (1982).
120. FLA. STAT. ANN. § 721.13 (Harrison Supp. 1981).
121. Id. § 718.11 (Harrison 1979 & Supp. 1981).
122. MODEL REAL ESTATE TIME-SHAm Acr § 3-117 (1980).
123. Id. § 3-116.
124. Id. § 3-115.
125. Id. § 3-101(a).
126. Id.
127. See generally id. § 3-114 comment 1.

1982] 415



MERCER LAW REVIEW

gate much of the management responsibility, some measures are needed
to make sure that this responsibility is not abdicated simply because of
the nature of the time-sharing plan. Requiring that a list of all the time
share owners and their addresses be delivered to each owner is a step in
this direction.1 2 8 It also should be recognized that a managing entity may
be superfluous if a project has very few time share units.'2

VIII. TORT AND TAX LIABILITY

Possible tax and tort liability connected with a time share owner's unit
may be of just as much concern to him as are the management expenses.
Will each time share owner be liable for the negligence of the manager or
association, and if so, to what extent? If one owner defaults on his tax
liability, will this result in a sale of the unit? MRETSA prevents an ac-
tion in tort from being brought against a time share owner if the sole
reason being advanced for his liability is his membership in the owners'
association.8 0 That section makes a judgment for money against the asso-
ciation a lien against all the time shares, but it also removes the other
property of the owners from any claim. 18 ' Georgia should adopt this
MRETSA section as well as a provision making each time share a sepa-
rate taxable estate so that a tax lien can be levied only on the individual
shares and not on the unit as a whole.8 2

This provision would establish a balancing of interests between the
time share owners and potential plaintiffs. If each time share estate were
taxed separately, time share owners would not be in danger of being held
responsible for the unpaid taxes of other owners. Potential tort plaintiffs
must have some chance of recovery against time share owners, however, if
their claims are meritorious. Thus, any judgment against the association
is a lien against the entire time share project. This provision prevents the
association from being judgment proof. Should the damages exceed the
value of the time share project, however, the plaintiff then could not re-
cover damages from an individual time share owner if the claim is not
based on that individual's tortious conduct.

IX. EXCHANGE PROGRAMS

Some time share owners may become bored with the vacation spot that
they have chosen, and many consumers may wish to forego the benefits of

128. See infra Part XI § 27.
129. See id. § 22.
130. MODEL REAL ESTATE TIME-SHARE ACT § 3-107 (1980).
131. Id. § 3-107(d).
132. See infra Part XI § 24.
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time sharing to avoid being tied down to one resort. It is for these owners
that exchange programs were created. These programs allow time share
owners to trade the occupancy rights in their units with time share own-
ers in other projects. In this way the time share owner'can have variety
and still have the advantage of a prepaid vacation. An exchange program,
however, can raise many questions about the tort, tax, and expense as-
sessment liability of the exchanging owners. What exactly is it that the
owners exchange, and what effect does the form of the exchange have on
their rights? When the time share owners do not provide the answers, a
legislative scheme is needed.

The proposed legislation allows time share owners to make use of an
exchange program without affecting their property interest.8 8 The ex-
change program merely allows the time share owners to change their va-
cation locations, but it will not grant them any property interests in the
units for which they have exchanged their time shares. Nor will the ex-
change lessen the time share owner's property interest in his original time
share. Thus, the exchanging time share owner still will be responsible for
his taxes and maintenance unless the exchange program contract ex-
pressly provides otherwise.

X. CONCLUSION

Time sharing provides a wide variety of legal problems. This article has
not even touched on questions concerning areas controlled primarily by
the federal government, such as securities regulation ' " and federal tax
liens.18s The legislature should act quickly to provide guidance to the
courts in troublesome areas before the courts become swamped with cases
concerning time-sharing plans. It is hoped that the proposals presented in
this article will at least provide a starting point for this legislative action.

XI. A PROPOSAL FOR GEORGIA TIME-SHARING LEGISLATION'"

Section 1. Short Title.

This article shall be known and may be cited as the Georgia Real Es-
tate Time Share Act.

133. See id. § 25.
134. For a discussion of securities regulation as it affects time sharing, see generally

Byrne, Securities Regulation, supra note 1.
135. The problem of federal tax liens is, of course, beyond the scope of state legislation,

except to the extent that the states can require that the possibility that such liens will affect
time shares be revealed to the time share buyer and to the extent that sellers can be re-
quired to obtain release from those liens. See infra Part XI §§ 11(a)(9), 14.

136. The legislation or proposals that are the basis for each of the sections in this pro-
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Section 2. Application.

Sections 11 and 17 of this article apply to time shares in units located
outside the State of Georgia, but no other sections in this article apply to
such units.

Section 3. Conflict with other statutes. 7

In the event of any conflict between this article and any other applica-
ble Georgia law pertaining to time shares, the provisions of this article
prevail, but this article does not affect rights vested under other statutes.

Section 4. Definitions.
s8 s

As used in this article, unless specifically provided otherwise or unless
the context so requires:

(1) "Commission" means the Georgia Real Estate Commission;

(2) "Developer" means a person or entity who attempts to sell or has
sold more than four of its own time shares in a project or who is en-
gaged in the business of selling its own time shares in a project;

(3) "Exchange program" means any plan in which owners of time
shares trade occupancy rights among themselves;

(4) "Managing entity" means the manager or association created
pursuant to section 22;

(5) "Manager" means any person, other than the association of time
share owners, that the time share declaration designates to manage the
time share plan;

(6) "Person" means one or more natural persons, corporations, gov-
ernments, partnerships, trusts, associations, estates, or other entities;

(7) "Project" means (a) that unit or those units included under the
time share declaration, if those units are not subject to a project decla-

posed act are indicated by footnotes. Most of the legislation has been reworded, and some
sections have been revised substantially. When a major revision or problem is discussed in
text, the location of that discussion is indicated in the footnote.

137. Adapted from MODEL REAL ESTATE IME-SHARE AcT § 1-109 (1980).
138. Adapted in part from Id. § 1-102 and S.C. CoDE ANN. § 27-32-10 (Law. Co-op.

Supp. 1981). See supra text accompanying notes 18-38.
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ration, or (b) that unit or those units subject to the project declaration,
regardless of whether the units are time share units;

(8) "Project declaration" means one or more recordable documents
containing restrictions or covenants regulating the use, occupancy, or
disposition of an entire project;

(9) "Time share" means a time share estate or a time share use;

(10) "Time share association" means the association created pursu-
ant to section 22;

(11) "Time share estate" means the exclusive right to occupy a unit
during regularly recurring separated periods of time established by a
time share declaration or other schedule, coupled with a freehold estate
or an estate for years in that unit;

(12) "Time share expenses" means all expenditures or liabilities rea-
sonably incurred by or on behalf of all the time share owners in a pro-
ject or, if there is a time share association for that project, all expendi-
tures or liabilities reasonably incurred by or on behalf of that
association;

(13) "Time share declaration" means the document described in sec-
tion 7;

(14) "Time share owner" means a person who is an owner or co-own-
er of a time share, meaning a time share estate or time share use, other
than as security for an obligation;

(15) "Time share plan" means any arrangement for the sale or crea-
tion of four or more time shares in a project;

(16) "Time share use" means the exclusive right to occupy a unit
during regularly recurring separated periods of time established by a
time share declaration or other schedule, not coupled with a freehold
estate or an estate for years;

(17) "Sales agent" means a person who sells or offers to sell time
shares that the person does not own; and

(18) "Unit" means real property designated for separate use.

Section 5. Status of time share estates. 89

(a) Notwithstanding any contrary rule at common law, a time share

139. Adapted from MODEL REAL ESTATE TIME-SHARE AcT § 1-103 (1979). See supra text
accompanying notes 29-38.
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estate is an estate in real property and has the character and incidents of
an estate in fee simple at common law or an estate for years, if a
leasehold.

(b) Each time share estate constitutes for all purposes a separate estate
or interest in real property and must be separately taxed and assessed.

(c) A document transferring or encumbering a time share estate may
not be rejected for recordation because of the nature or duration of that
estate. 10

(d) A time share declaration or termination agreement that complies
with this Act is a recordable instrument.

Section 6. Creation of time share units. [Text of section ef-
fective for 90 days after this article is adopted.]

No time shares may be created in any unit of a project unless:
(1) time share units exist in the project before this section becomes

effective, or

(2) a time share declaration is recorded for the project.

Section 6. Creation of time share units. [Text of section ef-
fective after 90 days have passed since adoption of
this Article.]

No time share units may be created in any unit of a project unless a

time share declaration is recorded for the project.

Section 7. Time share declaration.1 4 1

(a) A time share declaration is not effective and may not be recorded
unless:

(1) the owner or owners of at least eighty percent of the units in the
project, or a greater majority of the owners if required by a project
declaration applicable to the project, consent to the recording; or

(2) a declaration of condominium expressly stating that time share
units will or may be created in the project has been recorded for the

140. Subsection (c) is identical to MODEL REAL ESTATE TIME-SHARE AcT § 1-103(c)
(1980).

141. Subsection (b) is adapted from Id. § 2-102, TENN. CODE ANN. § 66-32-106 (1982),
and NEB. REV. STAT. § 76-1707 (Supp. 1980). See supra text accompanying notes 42-44 &
86-88.
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project pursuant to Code section 44-3-72141 before this Act was
adopted; or

(3) time share units exist in the project before this section becomes
effective; or

(4) no more than two time shares are created in any unit pursuant to
the declaration.

(b) A time share declaration shall contain the following:

(1) the name of the county in which the project is located;

(2) a legally sufficient description of the time share property;

(3) the number of units in the project in which time shares may be
created;

(4) a statement detailing which units are offered as time share es-
tates or are occupied as time share estates and which units are offered
as time share uses or are occupied as time share uses;

(5) a statement of the time periods allocated in the time share
property;

(6) the formula used to determine the time share expense liability
and an estimate of the liability of the time share owners for time share
expenses;

(7) the amount of any insurance carried on the project and the
amount which participants in the time share plan would receive in the
event of casualty;

(8) if there is a time share association, the by-laws of that association
and the allocation of voting rights;

(9) a maintenance plan for the units;

(10) procedures for amending the declaration;

(11) any restraint on transfer of the time shares;

(12) the name and address of the declarant; and

(13) any other material the declarant deems appropriate.

Section 8. Time share expense liability and voting. '4

142. OFvICIAL CODE OF GA. ANN. § 44-3-72 (Michie 1982), GA. CODE ANN. § 85-1609e
(Harrison 1978) (editorial changes only).

143. Adapted from MODEL R.AL ESTATE Tnt-SHAnE ACT § 2-103 (1980).
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(a) If there is a time share association, all the votes in the association
must be allocated to the owners of time shares in the project, and the
formula used to allocate voting rights must be the same as the formula
used to allocate time share expense liability.

(b) Except for minor variations due to rounding, the sum of the time
share expense liabilities, if expressed as percentages, must equal one hun-
dred percent.

(c) The formula for allocating time share expense liability may not be
altered without an affirmative vote of at least ninety-five percent of all
eligible voters. This vote may be conducted by mail.

Section 9. Partition. "

No action for partition of a time share unit may be maintained unless it
is permitted by the time share declaration or by section 10 of this article.

Section 10. Termination of time shares.'4 5

(a) This section applies only to time share estates.

(b) For the purposes of this section, "project" means that unit or those
units included under the time share declaration.

(c) Time share estates in a project may be terminated only by the re-
cording of a written termination agreement. In order for a termination
agreement to be reached, the following steps must be taken:

(1) Unless one person owns all the time shares in the project, the
owners of at least twenty-five percent of the time shares must agree to
an appraisal of the time share units by one or more impartial qualified
appraisers selected by the manager or by the time share association.
This vote may be made by mail. If an appraisal is agreed to and a ter-
mination agreement is formed on the basis of that appraisal, the results
of the vote approving the appraisal must be placed in the termination
agreement before it is recorded.

(2) A notice stating the value of each time share unit in the project if
sold as time shares and the value of each unit in the project if sold as a
residence for a year-round owner, as determined by the appraisal
agreed to in subsection (1), must then be sent by the manager or the
association to all of the time share owners.

144. Adapted from Id. § 2-104. See supra text accompanying notes 90-102.
145. Adapted in part from MODEL REAL ESTATE TIME-SHARE AcT § 2-105 (1979) and VA.

CODE § 55-373 (1981). See supra text accompanying notes 102-114.
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(3) At least ninety days after the notices required in subsection (2)
are sent, a vote must be taken of the time share owners. This vote may
be made by mail. If the appraisal showed that eighty percent or more of
the time share units are less valuable if sold as time shares than if sold
as a residence for a year-round owner, then the owners of fifty-one per-
cent of the time shares must consent to the termination agreement. If
the appraisal shows that twenty percent or more of the time share units
are more valuable if sold as time shares than if sold as a residence for a
year-round owner, then the owners of eighty percent of the time shares
must consent to the termination agreement. If a termination agreement
is formed, the results of the vote approving that agreement must be
indicated in the agreement before it is recorded.

(d) After the termination agreement is recorded, an estate or interest
in each time share unit equal to the sum of the time shares therein vests
in the time share owners thereof in proportion to their respective inter-
ests described in subsection (f). Any of the time share owners may then
bring an action for partition. If the termination agreement sets forth a
contract for the sale of an estate or interest in each time share unit equal
to the sum of the time shares therein and designates a trustee to carry
out that sale, that estate or interest vests in the trustee once the termina-
tion agreement is recorded.

(e) Until the sale of the interest described in subsection (d) takes
place, each time share owner retains the same rights and duties he had
before the termination agreement was recorded.

(f) The price received for each time share unit (less expenses) shall be
allocated to each time share owner thereof by the same formula used in
allocating time share expense liability and voting rights.

Section 11. Status statement."'

(a) A status statement must be prepared for all transfers of time shares
except when the time share or shares are not being sold by a developer or
sales agent or when transfer of the time share or shares is gratuitous. The
statement shall include:

(1) the name and address of the developer;

(2) the location of the project;

146. Adapted in part from MODEL REAL ESTATE TIME-SHAEz ACT § 4-103 (1979). Subsec-
tion (a)(18) is adapted from GA. CODE ANN. § 85-1643e(1) (Harrison 1978 & Supp. 1982),
OFFICIAL CODE OF GA. ANN. § 44-3-111(e)(1) (Michie 1982) (editorial changes only). Subsec-
tion (b) is adapted from VA. CODE § 55-376 (1981). See supra text accompanying notes 42-
74.
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(3) plans for any future development of the project;

(4) copies of the time share declaration and any other documents re-
ferred to in the time share declaration and sample copies of contracts
signed by purchasers at closing;

(5) the name of the managing entity;

(6) the current balance sheet of the project;

(7) a projected budget for the project;

(8) a*statement of any fees due from the buyer at closing;

(9) a statement of the effect on the purchaser of liens, defects, or
encumbrances on or affecting the title of the time share units;

(10) a description of financing offered by the developer;

(11) the terms and limitations of any warranties provided by the
developer;

(12) a notice that the buyer must receive this statement at least
fifteen days before he signs a sales contract and that he has an addi-
tional seven days after the contract is signed in which to cancel it;

(13) a statement of any unsatisfied judgments against the developer
or managing entity;

(14) any restraint on the transfer of the time shares;

(15) a description of the insurance coverage provided for the benefit
of the time share owners or, if there is none, a statement to that effect;

(16) a statement of whether an exchange program is available,
whether it is mandatory or voluntary, the expenses in the exchange
program, and the burden of tort liability when the exchange program is
used;

(17) if an exchange program is available, the identity of the person
or persons operating the program; and

(18) on each page of the status statement, the following statement, in
bold-faced type or capital letters no smaller than the largest type in the
status statement: ORAL REPRESENTATIONS CANNOT BE RE-
LIED ON AS CORRECTLY STATING THE REPRESENTATIONS
OF THE SELLER. REFERENCE SHOULD BE MADE TO THIS
DOCUMENT AND THE TIME SHARE DECLARATION.

(b) The developer must deliver a copy of the status statement and a
copy of the time share declaration for the project to the buyer at least
fifteen days before the execution of the sales contract. If the developer
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meets this requirement, the contract is voidable by the buyer for seven
days after the sales contract is executed. If the developer does not meet
this requirement, the sales contract is voidable by the buyer for thirty
days after the contract is executed or thirty days after the documents are
received, whichever is later.

(c) A developer or sales agent who sells, in Georgia, a time share in a
unit located outside of Georgia must include on the status statement pre-
pared for that transfer, in addition to the information required by subsec-
tion (a) of this section, the information required for a time share declara-
tion by subsection 7(b) of this Act.

Section 12. Statements for resale."47

If a time share owner who is not a developer wishes to resell his inter-
est, he may request, and the managing entity must supply within a rea-
sonable time, a copy of the time share declaration for that owner's unit.
The time share owner who is selling his interest must then furnish a copy
of the declaration to the buyer before execution of the sales contract. The
time share owner is not liable for any errors in the declaration unless he
has actual notice of them.

Section 13. Escrow deposits."'

Any deposit made in connection with or in reservation of a time share
being offered for sale by a developer or sales agent must be held in an
escrow account set up solely for that purpose until the buyer loses his
right to cancel the contract.

Section 14. Liens.1 9

(a) Before a time share is transferred, the developer shall furnish to
the buyer releases of all liens affecting that time share which the buyer
does not expressly agree to take subject to or to assume or the developer
shall provide a surety bond or insurance against the lien.

(b) If a lien other than a mortgage becomes effective against more than
one time share estate, any time share owner is entitled to a release of his
estate from the lien if the owner pays his proportionate liability of the
lien. After payment, the time share owner no longer has any liability in

147. Adapted from MODEL REAL ESTATE TIME-SHARE AcT § 4-107 (1980).
148. Adapted from Id. § 4-108 and FLA. STAT. ANN. § 721.08(a) (Harrison Supp. 1981).
149. Adapted from MODEL REAL ESTATE TIME-SHARE ACT § 4-109 (1980) and NEB. REV.

STAT. °§ 76-1721 (Supp. 1980).
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connection with that lien.

Section 15. Damages.

If a developer violates any part of this article, the party damaged may
recover appropriate relief. The court may assess punitive damages for
willful violation of this article. The court may also award attorneys' fees.

Section 16. Licensing of time shares.15 0

(a) Any person desiring to become a developer or a sales agent shall file
with the Georgia Real Estate Commission an application to take the ex-
amination hereinafter prescribed.

(b) All applicants, prior to taking the test, must:

(1) provide evidence satisfactory to the Commission that the appli-
cant bears a good reputation for honesty and truthfulness;

(2) provide evidence satisfactory to the Commission of the appli-
cant's good credit record; and

(3) be a licensed Georgia real estate broker or be in the employment
of a licensed Georgia real estate broker.

(c) An examination on the requirements of this Act shall be prepared
by the Commission and taken by each applicant. The Commission shall
schedule examinations as needed and shall determine the passing score.

(d) There shall be a fee of at least twenty-five dollars for each exami-
nation taken. Successful applicants shall pay a licensing fee of at least
seventy-five dollars. Licensed sellers must pay an annual fee of at least
fifty dollars.

(e) The Commission shall use the fees collected under subsection (d) to
defray its expenses and shall place any surplus in the Time Sharing Re-
covery Fund created under section 18.

(f) No developer or sales agent shall be required to be licensed under
this section until six months after this Act takes effect.

Section 17. Registration of plans.151

(a) All time-sharing plans must be registered with the Commission.

150. Adapted from S.C. CODE ANN. § 27-32-180 (Law. Co-op. Supp. 1981). See supra
text accompanying notes 52-56, 62-64, 69 & 72-74.

151. Adapted from S.C. CODE ANN. § 27-32-190 (Law. Co-op. Supp. 1981).
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Before the Commission validates the time-sharing plan, it shall investi-
gate and determine that:

(1) the seller can convey the time shares offered for sale if the pur-
chaser complies with the terms of the offer;

(2) the advertising material and promotional plan comply with this
chapter and are not false or misleading; and

(3) the seller, or, if it is a corporation, its officers, directors, or princi-
pals, are of good character.

(b) The Commission shall make a determination within sixty days of
receiving an application and either reject or register the plan.

(c) If any person has engaged or is about to engage in a violation of
this chapter, the Commission, through the Attorney General, may bring
an action in circuit court to enforce compliance with this chapter.

(d) The Commission may revoke a registration of a time-sharing plan
if, after notice and hearing upon a written finding of fact, it determines
that the seller has:

(1) failed to comply with an order from the circuit court;

(2) been convicted in any court of any crime involving fraud, decep-
tion, or misrepresentation;

(3) made intentional misrepresentation or concealed material facts in
the application for registration; or

(4) violated any other provision of this chapter that would make rev-
ocation of the registration an appropriate measure.

Section 18. Time-sharing recovery fund.'5 2

A special fund is created to be- known as the "Time-Sharing Recovery
Fund," which shall be held and accumulated from year to year by the
State Treasury for the Commission. In addition to any excesses from the
examination fees, the fund will be supported by a fee paid upon the sale
of each time share. The fee shall be set by the Commission and shall not
exceed five hundred dollars for each sale of one time share.

Section 19. Conditions for Recovery.'"

(a) Any person aggrieved by the conduct of a licensee may seek recov-

152. Adapted from Id. § 27-32-200. See supra text accompanying notes 72-74.
153. Adapted from S.C. CODE ANN. § 27-32-210 (Law. Co-op. Supp. 1981).
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ery from the fund if all the following conditions are met:

(1) the facts giving rise to the claim occurred on or after the date on
which this chapter was enacted;

(2) the applicant has made a demand, by certified mail, upon the
licensee and has been refused or ignored; and

(3) the applicant is not:

(A) related to the licensee by blood or marriage;

(B) a licensed time share seller;

(C) in a business relationship with the licensee; or

(D) a party jointly responsible for the claim.

(b) The application for recovery must be made within one year from
the date or discovery of the loss.

(c) Failure to comply with the requirements of this section acts as a
waiver.

(d) Application for recovery shall be made under oath in the form the
Commission shall prescribe and shall contain, at a minimum, the
following:

(1) name and address of the applicant;

(2) the last known working address of the licensee;

(3) the amount of recovery sought;

(4) evidence supporting the claim;

(5) copies of all legal processes initiated;

(6) disclosure of any partial satisfaction received; and

(7) a detailed statement of the facts leading to the claim.

(e) Upon receiving a proper claim, the Commission shall give notice to
the licensee and his broker by certified mail and shall schedule an arbi-
tration of the claim.

Section 20. Arbitration and Recovery.1"

(a) The Board of Arbitrators shall consist of three members selected by
the Commission. The decision of the majority shall rule. The decision of

154. Adapted from Id. § 27-32-230.
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the Board is final.

(b) Upon the payment of any claim, the license of the offending licen-
see and his broker shall be revoked. The licensee and broker shall not be
eligible for relicensing until all amounts paid on his account are repaid,
together with interest, into the fund.

(c) Any applicant receiving an award from the fund shall subrogate all
rights relative to his claim unto the Commission and shall cooperate with
the Commissioner in the prosecution of the claim.

Section 21. Deceptive practices. ' 56

It shall be a violation of this article for a developer or sales agent know-
ingly to:

(1) use any promotional device without fully disclosing that the de-
vice is being used to sell time shares;

(2) fail to inform the purchaser of his right to cancel the sales con-
tract under section 11 of this article;

(3) misrepresent the purchaser's rights under the time share plan; or

(4) fail to disclose orally during the initial contact with a prospective
purchaser that any promised entertainment, prizes, or other induce-
ments are being used to sell time shares.

Section 22. Management. ' 6

Before a developer sells any time shares, the developer must create or
provide for a managing entity to manage the time share project. The
managing entity may be the developer, or a profit or nonprofit associa-
tion. The membership of any association must consist only of time share
owners in the time share project. No managing entity is required if there
will be four or fewer time shares in the project after the sale.

Section 23. Powers of the managing entity."5 7

(a) The managing entity of a project shall have the powers designated
for it in the time share declaration for that project. Consent of the owners
of at least fifty percent of the time shares is required for an amendment

155. Adapted from HAWAII REv. STAT. § 514E 11.1 (Supp. 1981). See supra text accom-
panying notes 57-61 & 71.

156. Adapted from MODEL REAL ESTATE TIME-SHARE AcT § 3-101 (1980). See supra text
accompanying notes 115-129.

157. Adapted from MODEL REAL ESTATE TIME-SHARE Ac? § 3-102 (1980).
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to the declaration that will change the managing entity's powers. A docu-
ment setting forth the amendment and the results of the vote approving
the amendment must be recorded before the amendment becomes
effective.

(b) In no case shall the managing entity have a power that is denied to
it by this chapter or any other applicable law.

Section 24. Tort and contract liability.5 8

(a) A time share owner is personally liable for his own acts or omis-
sions and those of his employees and agents excluding the managing
entity.

(b) An action may not be maintained against a time share owner, nor is
a time share owner precluded from maintaining an action, merely because
he owns a time share or is a member of the assocation.

(c) An action in tort or in contract based on an action or inaction by a
developer, manager, or an agent of either may not be maintained against
the association or any time share owner.

(d) A judgment against an association, if duly recorded, is a lien
against all of the time shares, but such a lien shall not affect any other
property of the time share owner.

(e) Any action in tort or in contract based on a wrong by the associa-
tion or an agent of the association may be maintained only against the
association or its agents.

Section 25. Effect of exchange program.

An exchange program does not affect the property interest in a time
share. No new rights or duties are created by an exchange program except
those agreed to in the exchange program contract.

Section 26. Effect of the sale of developer's rights 5 9

A developer is relieved of all rights and duties arising after a sale of his
interest in a time share project. A developer is not relieved, however, of
any rights or duties if the sale is to any person, partnership, or corpora-

158. Adapted from Id. § 3-107. See supra text accompanying notes 130-132.
159. Adapted from MODEL REAL ESTATE TIME-SHARE AcT § 3-104 (1980).
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tion that is under the developer's control.

Section 27. Voting provisions.160

(a) The managing entity shall keep for inspection a list of all time
share owners in the project and their permanent addresses and shall send
a current list to each time share owner at least once a year.

(b) In any vote of the time share owners made pursuant to the time
share declaration or pursuant to this chapter, if the vote is made by mail,
each ballot shall be mailed to the principal permanent residence of the
time share owner to whom it is addressed or to an address designated by
the time share owner.

(c) The managing entity shall retain each returned ballot for at least
one year after a vote is completed and shall make these ballots available
for inspection.

(d) Any amendments to the time share declaration must be recorded,
and they are not effective until recordation.

(e) No right or power to vote may be waived, limited, or delegated in
favor of the developer of the project.

Section 28.1"1 Regulations

The Commission shall have the power to issue, amend, repeal, and en-
force regulations to implement this article.

WILLIAM R. JOHNSON
CHARLES TAYLOR

160. Adapted from Id. §§ 3-114 to -117.
161. Adapted from Id. § 5-107(a).
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