
Workers' Compensation

by Robert R. Potter*

I. EXCLUSIVE REMEDY BAR

A. Statutory Employer

During this survey period the Georgia courts continued the expansion
of the definition of 'statutory employer'. The roots of the doctrine in
Georgia are grounded in Georgia Code Ann. section 114-112,' but the su-
preme court stepped beyond that statutory base in 1980 to create a statu-
tory employer-employee relationship, despite the contractual intention of
the parties, by relying upon Interstate Commerce Commission (ICC)
mandated language in a trip lease.2 While this expansion ultimately
benefitted injured employee-claimants who sought workers' compensation
benefits, it also presented an expanding obstacle to employee-plaintiffs
who sought recovery at common law. In Garrett v. Superior Trucking
Co.,' the court of appeals rejected plaintiff-appellant's argument that the
owner-driver of a truck leased to an interstate carrier is an independent
contractor and not an employee of the carrier. Such an owner-driver is,
indeed, a statutory employee. Hence, Superior Trucking Company, as a
statutory employer, was entitled to the exclusive remedy bar of Georgia
Code Ann. section 114-103.' The definition of statutory employer also was
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expanded within the confines of section 114-112 in Wright Associates v.
Rieder5 and in Godbee v. Western Electric Co.'

In Rieder, the supreme court issued a landmark decision affecting a
multitude of pending and potential lawsuits throughout the state. It held
that a statutory employer, potentially liable to pay workers' compensa-
tion benefits under section 114-112, is entitled to the exclusive remedy
bar.7 The court discussed three decisions that when read together had
created inequities for employees and employers alike.' These three cases
also created considerable confusion about the significance of independent
contractor status within the section 114-112 setting. Even though the su-
preme court removed the confusion, there is strong feeling that some in-
equity remains. 0

In Rieder, workers' compensation benefits were paid to the injured em-
ployee by his immediate employer, Eastern Steel Erectors, an indepen-
dent subcontractor. The employee sued the general contractor, Wright
Associates, alleging that his injuries were caused by the negligence of a
Wright employee. The issue raised in the procedural context of a motion
for summary judgment was whether an employee of an independent sub-
contractor, who is paid workers' compensation benefits by his immediate
employer, can maintain an action in tort against the general contractor
for an injury suffered on the worksite. The court decided against allowing
such an action and held that the term "subcontractors" in section 114-112
encompassed independent contractors. Hence, employees of subcontrac-
tors, whether those subcontractors are independent contractors or actual
employees of the general contractor, may recover workers' compensation
benefits from the general contractor under section 114-112 if they are un-
able to recover those benefits from their immediate employer. Conversely,
the general contractor is afforded tort immunity status for his potential
liability to pay workers' compensation benefits, even if his subcontractor
actually paid those benefits, as Eastern Steel Erectors had done in this
case.

The implications are broad, indeed. Construction projects have been a
considerable source of personal injury litigation, and the principal con-
tractor on such projects often has been a prime target for plaintiffs. Now,

Truck Lines, Inc., 245 Ga. 734, 266 S.E.2d 922 (1980) as well as White v. Excalibur Ins. Co.,
599 F.2d 50 (5th Cir. 1979).

5. 247 Ga. 496, 277 S.E.2d 41 (1981).
6. 161 Ga. App. 731, 288 S.E.2d 881 (1982).
7. 247 Ga. at 499, 277 S.E.2d at 43.
8. These three cases were Blair v. Smith, 201 Ga. 747, 41 S.E.2d 133 (1947); Bli Constr.

Co. v. Knowles, 123 Ga. App. 588, 181 S.E.2d 879 (1971); and American Mut. Liab. Ins. Co.
v. Fuller, 123 Ga. App. 585, 181 S.E.2d 876 (1971). For a full discussion of these cases and
the background leading up to Reider, see J. HIERS, JR. & R. POTTER, GEORGIA WORKERS'

COMPENSATION-LAw AND PRACTICE § 8-3 (1981) [hereinafter cited as HIERS & POTTER].
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however, a principal contractor in a construction setting has immunity
status against tort claims by all employees injured "in or about the prem-
ises."9 Presumably, all intermediate contractors in the vertical chain
would likewise be entitled to that immunity status pursuant to section
114-112. o Horizontal subcontractors, however, would not be entitled to
immunity status for an injured employee of another subcontractor on the
same job since there would not even be potential liability for payment of
workers' compensation benefits.1

Section 114-112 traditionally has been applied to a factual situation in
a construction context in which there is a principal, an intermediate, and
a subcontractor on a given project.1 2 This section applies to "the subject-
matter of the contract." In Godbee, the employee worked as a welder for
Riggs-Distler. For six years prior to his injury, his place of work had been
at a cable plant operated by Western Electric. A contract existed between
Riggs-Distler and Western Electric for the performance of welding work.
Godbee contended that his injury resulted from the negligence of West-
ern Electric's employees. After receiving workers' compensation benefits
from his immediate employer, he and his wife sued Western Electric for
personal injury and loss of consortium. Western Electric raised the com-
pensation bar as a defense. It argued that it was, in effect, a contractor
who had employed a subcontractor, Riggs-Distler, and therefore it re-
mained only secondarily liable for workers' compensation to the injured
employee, Godbee, if Riggs-Distler proved unable to make all of the re-
quired payments. Appellants argued that Western Electric was not a con-
tractor but an owner and that an owner is a third party and is not consid-
ered to be a contractor within the meaning of section 114-112.' 3

The court stated that it would not limit application of section 114-112
solely to employers who are contractors, subcontractors, or other con-
struction employers. It expanded the meaning of that section by holding
that it applies to "any employer who hires another employer to perform
work." 4 The court held that it did not matter that the "employer who

9. See GA. CODE ANN. § 114-112, OFFICIAL CODE OF GA. ANN. § 34-9-8(d).
10. Section 114-112 applies to intermediate contractors as well as principal contractors.

GA. CODE ANN. § 114-112(a), OFFICIAL CODE OF GA. ANN. § 34-9-8(a).
11. Hence, when one subcontractor has no contractual relationship with another, even

though they both work on the same job, there is no way that one subcontractor can be
potentially liable for workers' compensation benefits to an employee of the other. Under
those circumstances, if an employee of one subcontractor was injured due to the negligence
of another subcontractor, the injured employee would have a valid common-law right
against the other subcontractor.

12. See Evans v. Hawkins, 114 Ga. App. 120, 150 S.E.2d 324 (1966). See also HIERS &
POTTER, supra note 8, § 3-5.

13. 161 Ga. App. at 731, 288 S.E.2d at 882.
14. Id. at 732, 288 S.E.2d at 882 (quoting GA. CODE ANN. § 114-112, OFFICIAL CODE OF

1982]
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hires another" also happens to be an owner of a business or premises as
opposed to an actual contractor. 6 Although Western Electric was clearly
the owner of the premises, it now falls within the category of a "principal,
intermediate, or subcontractor"' pursuant to section 114-112, despite the
fact that it is none of these.

The implications of the court's decision in Godbee are as broad as those
in Rieder: any employer subject to the Act who hires another employer
is now considered secondarily liable for workers' compensation benefits.
Conversely, that owner-employer is entitled to tort immunity status.

B. Alter Ego

In Stoker v. Wood,' Stoker was injured in the course of his employ-
ment with Trans-Global Construction Company and received workers'
compensation benefits for the injury. He then sued Wood, who was the
president and the sole stockholder of Trans-Global. Stoker appealed the
summary judgment granted in favor of Wood on the theory that Wood
was not entitled to immunity status under Georgia Code Ann. section
114-10318 because Wood was not, as sole stockholder and president, an
employee of the same employer entitled to an exemption from suit as a
third party tortfeasor. The court found it unnecessary to determine
whether Wood was immune as a fellow employee by deciding that Wood,
as an executive of Trans-Global acting in a representative capacity, was
entitled to immunity status as the alter ego of the corporation."

In Fred S. James & Co. v. King,'0 the court of appeals extended alter
ego status to an employer's servicing agent. King, an employee of Cagle's,
Inc., sued James on the theory that his on-the-job injury resulted from a
breach of James' contractual and common-law duty to inspect the prem-
ises and to warn Cagle's and its employees of the defective and dangerous
condition of an ice auger, which caused King's injuries. King argued that
only the workers' compensation insurance carrier is entitled to the same
immunity status as the employer and that James was not the insurer, but
was simply an independent contractor providing a service to Cagle's.
James, on the other hand, argued that its agreement with Cagle's applied
only to the administration of the self-insured workers' compensation pro-

GA. ANN. § 34-9-8).
15. 161 Ga. App. at 732, 288 S.E.2d at 882.
16. Id. at 731-32, 288 S.E.2d at 882 (quoting GA. CODE ANN. § 114-112, OFFICIAL CODE OF

GA. ANN. § 34-9-8.
17. 161 Ga. App. 110, 289 S.E.2d 265 (1982).
18. GA. CODE ANN. § 114-103 (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA. ANN.

§ 34-9-11 (Michie 1982) (editorial changes only).
19. 161 Ga. App. at 110, 289 S.E.2d at 265.
20. 160 Ga. App. 697, 288 S.E.2d 52 (1981).
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gram and that it was, therefore, entitled to alter ego status and thus not
subject to liability as a third party tortfeasor pursuant to section 114-
103.1 The court of appeals agreed with James."' It interpreted section
114-103 as applying to a service agency that is responsible for the admin-
istration of a self-insured employer's workers' compensation program. It
stated that the service agency administers and facilitates the payment of
benefits by the self-insured and that because the service agency under-
takes to perform or to assist in the performance of an employer's statu-
tory duties under the Workers' Compensation Act, it should, therefore,
fall under the umbrella of immunity the Act provides.2'

II. ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

A. Going to and Coming from Work

In Street v. Douglas County Road Department,4 the court of appeals
reviewed an interesting twist to the routine going to and coming from
work case. Street lost two weeks from work because of an injury he re-
ceived on the job. Although he later returned to his regular job, he con-
tinued to receive physical therapy upon his physician's recommendation.
He went to physical therapy during work hours apparently with the ap-
proval of his employer. During one trip back to work from the physical
therapist, Street was injured in an automobile accident and became to-
tally disabled.

The State Board of Workers' Compensation held the automobile acci-
dent to be compensable, but the superior court reversed on the basis that
any injury sustained at that time did not arise out of and in the course of
Street's employment.'5 In affirming the superior court's decision, the

21. Id. at 698, 288 S.E.2d at 52-53.
22. Id. at 700, 288 S.E.2d at 54. The court in Allen v. Employer Serv. Corp., 243 So. 2d

454 (Florida App. 1971), held that anyone who stands in the shoes of an employer or who, in
privity with the employer or his privies, undertakes to perform or assist in the performance
of the statutory duties imposed on the employer by the Workmen's Compensation Act,
should be immune from suit as a third party tortfeasor by an employee covered under the
workmen's compensation program. The court's rationale was that if a suit was permitted
against such an organization providing inspection services, employers would be deterred
from using such services, because the service company's fees would be greatly increased if
they were exposed to liability to injured employees. Additionally, the Florida Legislature
later enacted FLA. STAT. § 440.11 (Supp. 1981), in which compensation carriers and service
companies were specifically granted immunity from third party tortfeasor liability to an
injured employee.

23. 160 Ga. App. at 700, 288 S.E.2d at 54.
24. 160 Ga. App. 559, 287 S.E.2d 586 (1981).
25. 160 Ga. App. at 559, 287 S.E.2d at 587.
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court of appeals noted the general rule that injuries sustained by employ-
ees while going to or returning from work are not compensable.26 The
court then cited the exceptions to that general rule:

(1) [I]f transportation is furnished by the employer; (2) if, although the
employee furnishes the transportation, the employer permits or requires
acts beneficial to it to be performed en route; (3) if the accident is be-
tween the work area and parking facilities provided by the employer; or
(4) if the employee is on call and is reimbursed for transportation costs.2 7

None of these exceptions was applicable to Street's situation. It did not
matter that the physical therapy was related to a compensable event nor
that the employer approved of the therapy. The participation in the
therapy was entirely voluntary. The court noted that if an injury occurs
when an employee is free to use time for his own individual affairs, then
that injury does not arise out of employment.2

In Walsh Construction Co. v. Frawley,9 the supreme court denied the
employer's application for certiorari, but a dissenting opinion to that de-
nial was written to offer some guidance to the bench and bar. The em-
ployee of an independent contractor clocked out and proceeded three
hundred feet into a parking lot owned, maintained, and controlled by
Georgia Power Company, upon whose premises the independent contrac-
tor-employer was working. The employee was injured in the parking lot
by a car driven by a subcontractor's employee. The issue was whether an
employee could recover for injuries received in a parking lot even if the
lot was neither owned nor controlled by his employer. The administrative
law judge, the State Board of Workers' Compensation, and the superior
court had answered in the affirmative. The court of appeals had denied
the employer's application for discretionary appeal, and the supreme
court denied certiorari. In his dissenting opinion on the denial, Justice
Hill expressed his belief that this procedural circumstance eliminated the
requirement in 'parking lot' cases that the premises be owned by the em-
ployer.2 0 Without this published dissent, there would have been no dis-
semination of this apparent expansion in 'parking lot' cases."1

26. See Travelers Ins. Co. v. Purcell, 152 Ga. App. 279, 279, 262 S.E.2d 566, 566 (1979).
27. 160 Ga. App. at 560, 287 S.E.2d at 587-88 (citation omitted).
28. Id. at 560, 287 S.E.2d at 588.
29. 248 Ga. 151, 284 S.E.2d 434 (1981).
30. Id. at 152, 284 S.E.2d at 435 (Hill, J., dissenting). Presiding Justice Hill agreed with

the decisions below regarding the elimination of this requirement, though he would have
granted the application for certiorari in order to affirm on the merits and disseminate this
change in the law.

31. As Presiding Justice Hill noted, the superior court is now the final authority in many
workers' compensation cases, as it was here, and since the holding in this case was that of a
superior court, the opinion does not appear to be binding authority statewide. The reader,
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B. Fighting

In Woodward v. Saint Joseph's Hospital, Inc.,32 the court of appeals
reviewed what it deemed to be a case of first impression in Georgia. The
issue was whether Georgia Code Ann. section 114-10311 barred plaintiff's
claim for injuries received after his termination of employment. Wood-
ward was a security officer and McEntire was chief of security for Saint
Joseph's Hospital. McEntire terminated Woodward's employment after a
heated discussion in the hospital parking lot. As they continued to discuss
the reason for the termination, McEntire struck Woodward with his
hand. Shortly thereafter, Woodward presented himself to the hospital
emergency room for treatment and later filed suit againt both McEntire
and Saint Joseph's Hospital.

The trial court granted defendants' motion for summary judgment, and
the court of appeals affirmed. It concluded that the injury was compensa-
ble under the Workers' Compensation Act and that plaintiff's claim was,
therefore, barred.3 4 There were two essential elements upon which the
court based its decision. First, the supervisor had been the aggressor.
The court felt that the actions of the supervisor in discharging Woodward
created an employment-related situation, because those actions were nec-
essarily an integral part of the supervisor's duties and of plaintiff's em-
ployment. Second, the assault was close enough in time and sequence to
the authorized actions of the supervisor to make them part of the res
gestae of those authorized acts. Therefore, the injuries to Woodward
arose out of and in the course of his employment, and his sole remedy
was under the Workers' Compensation Act. 5

C. Presumption of Employment

For almost as long as there has been workers' compensation in Georgia,
there has been a presumption that an employee's death arises out of and
in the course of his employment if the employee is found dead in a place
where he might reasonably be expected to have been in the performance
of his duties and if the circumstances of his death are unexplained. 6 In

however, is advised of the state board's view on this matter, and of the likely outcome of
any similar issues.

32. 160 Ga. App. 676, 288 S.E.2d 10 (1981).
33. GA. CODE ANN. § 114-103 (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA. ANN.

§ 34-9-11 (Michie 1982) (editorial changes only).
34. 160 Ga. App. at 676, 288 S.E.2d at li.
35. Id. at 677, 288 S.E.2d at 11.
36. See Odom v. Transamerica Ins. Group, 148 Ga. App. 156, 251 S.E.2d 48 (1978); Stan-

dard Accident Ins. Co. v. Kiker, 45 Ga. App. 706, 165 S.E. 850 (1932); American Mut. Liab.
Ins. Co. v. Hardy, 36 Ga. App. 487, 137 S.E. 113 (1927).

19821
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Zamora v. Coffee General Hospital,3 7 the court of appeals focussed upon
the question of what is an unexplained death. Zamora was strangled to
death in his office during normal working hours. He had been robbed, and
his death was listed as a homicide. The evidence revealed that nothing
belonging to the employer had been taken. There was no evidence at the
hearing that anyone had been charged with Zamora's death. The adminis-
trative law judge ruled in favor of the claimant based upon the presump-
tion that the death arose "out of and in the course of his employment."
The State Board of Workers' Compensation agreed with this finding, and
added that the employer had not rebutted this natural presumption be-
cause it failed to establish a noncompensable reason for Zamora's death."
The superior court reversed, holding that the presumption did not apply
in the present case because there was evidence, even if circumstantial, to
explain the death.3 9

The court of appeals stated that 'unexplained' death does not refer to
the immediate cause of death being unexplained. If that were the case,
suggested the court, the presumption would very seldom arise in view of
modern forensic medicine.'0 The court therefore held that the presump-
tion is applicable only when "the precipitating rather than immediate
causative factor in the death is unexplained."" If the precipitating causa-
tive factor is known and explained, then the question of whether the
death arose out of the deceased's employment activities is capable of ob-
jective proof; hence, there is no justification for application of the pre-
sumption. Applying that rule, the court held that the immediate cause of
Zamora's death was strangulation, but that this determination did not
bar the application of the presumption. The court went further to ex-
amine the precipitating cause and, upon review of the evidence, held that
the precipitating cause was unknown and, therefore, that the presump-
tion applied. 2 The court discussed the circumstantial evidence cited by
the superior court and stated that this only showed that the murder
"might have been""' personally motivated. The evidence, however, did

37. 162 Ga. App. 82, 290 S.E.2d 192 (1982).
38. 162 Ga. App. at 82, 290 S.E.2d at 192.
39. Id. at 82-83, 290 S.E.2d at 193. The evidence demonstrated that only Zamora was

robbed, not his employer, even though valuable property of the employer was present at the
crime scene; that Zamora feared for his life; that he had an automatic pistol strapped to his
leg and another handgun in his possession; that he was involved in a love affair with a
married woman; that he served as an officer in General Batista's army in Cuba; that his
employment did not require him to carry weapons; and that he performed no security func-
tions for his employer.

40. Id. at 84, 290 S.E.2d at 194.
41. Id. at 85, 290 S.E.2d at 194.
42. Id. at 87, 290 S.E.2d at 196.
43. Id.
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not prove personal motivation to be the case to the exclusion of any em-
ployment-related connection. Because the presumption applies, the em-
ployer must "affirmatively establish an alternate noncompensable expla-
nation for the injury."' 4

D. Psychological-Emotional Illnesses

In two cases decided during the survey period, the court of appeals ad-
dressed the question whether mental disability without prior physical in-
jury is compensable under Georgia Code Ann. section 114-102 as an "acci-
dent arising out of and in the course of employment."4 5 In a rather
bizarre approach to this question, the first of these cases did not discuss
the existing body of law in Georgia on this subject, and the second case,
though it did discuss that body of law, did not discuss the first opinion.

In Glynn County Board of Commissioners v. Mimbs,4O a police officer
who had been employed by Glynn County sought recovery for workers'
compensation benefits on the theory that his retirement from the police
department was a result of disability caused by stress. He contended that
he suffered from inogenous depression and anxiety neurosis, but failed to
demonstrate any instance of physical trauma whatsoever.

The administrative law judge ruled that the claimant failed to establish
that his depression met the requirements of an occupational disease as
described in Georgia Code Ann. section 114-803(5)'" and compensation
was denied.4 The claimant appealed directly to Glynn Superior Court
which reversed the award and remanded the claim to the State Board of

44. Id. at 86, 290 S.E.2d at 195 (emphasis in original). This court's analysis of Odom v.
Transamerica Ins. Group, 148 Ga. App. 156, 251 S.E.2d 48 (1978) and Hartford Accident &
Indem. Co. v. Trigg, 144 Ga. App. 74, 240 S.E.2d 725 (1977) is also helpful to explain the
reasoning and application of this rule to more typical cases. In Trigg, the immediate cause
of death was fire in an automobile. The precipitating cause was the explosion of a gasoline
can in the automobile. Hence, the presumption, even under the Zamora rationale, would not
apply because proof of whether the exploding gas can was incident to Trigg's employment as
a causative danger can and should be demonstrated by available evidence. The same was
true in Odom when the immediate cause of death was a stroke and the precipitating cause
of death was hypertension. Again, the presumption would not apply. Had the evidence in
these respective cases not involved knowledge of an exploding gas can or evidence of hyper-
tension, then the precipitating causes of the respective deaths would have been unexplained,
and the presumption would have arisen.

45. GA. CODE ANN. § 114-102 (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA. ANN.
§ 34-9-1 (Michie & Supp. 1982) (editorial changes only).

46. 161 Ga. App. 350, 291 S.E.2d 62 (1982).
47. GA. CODE ANN. § 114-803(5) (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA.

ANN. § 34-9-280(3)(F) (Michie & Supp. 1982) (editorial changes only).
48. 161 Ga. App. at 350, 291 S.E.2d at 62. Presumably, the administrative law judge

relied upon Sawyer v. Pacific Indem. Co., 141 Ga. App. 298, 233 S.E.2d 227 (1977), which
would have provided a sound basis for his decision.

19821 343
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Workers' Compensation for referral to the medical board. The court of
appeals accepted the application for discretionary appeal filed by the em-
ployer and insurance carrier. It held that the employee's condition was
not an occupational disease and agreed with the administrative law judge
that the requirements of section 114-803(5) were not met." The court
held, however, that the finding that the disease was not occupational
would not alone preclude the employee from recovering workers' compen-
sation benefits because the claim should have been considered under sec-
tion 114-102. That code section would have required a determination
whether the employee's disability arose out of and in the course of his
employment. The court, therefore, reversed and remanded to the State
Board of Workers' Compensation to make that determination. 0

Several months later, the court of appeals reviewed the same basic is-
sue and reached a strikingly different result. In Hanson Buick v. Chat-
ham,"1 the employee had a significant history of psychological and psychi-
atric problems dating back over a thirty-five year period. After six years
as parts manager for Hanson Buick, the employee was terminated with-
out prior warning for poor performance of his duties. During the brief
termination interview, the employee appeared calm and even relieved,
but shortly thereafter, he suffered psychotic episodes and became dis-
abled. There was evidence that his psychotic problems were due in part
to stress and grief over the death of his mother nearly two years before he
was terminated, to the unexpected loss of his job, and to the later illness
of his wife." Just as in Mimbs, this employee did not sustain any physical
injury during the course of his employment at Hanson Buick. The ad-
ministrative law judge held that Georgia had not recognized psychological
or nervous injury precipitated by psychic trauma as compensable and,
therefore, the claimant did not suffer an injury by accident arising out of
and in the course of his employment. The superior court reversed and
held that injury caused by emotional trauma arising from a discharge
from employment is, in fact, compensable in Georgia."

The court of appeals reversed. In a thoughtful opinion, it discussed and

49. 161 Ga. App. at 350, 291 S.E.2d at 63.
50. Id. at 350, 291 S.E.2d at 63.
51. 163 Ga. App. 127, 292 S.E.2d 428 (1982). Counsel in both Mimbs and Chatham con-

tend that those two cases do not contain a conflict. There apparently was more to the facts
in Mimbs than was reported in the official opinion. Nonetheless, as reported by the court of
appeals, these two cases address the same issue and present a conflict. On remand, the ad-
ministrative law judge and the full board have again denied benefits to Mimbs. An applica-
tion for certiorari is pending in Chatham.

52. 163 Ga. App. at 127, 292 S.E.2d at 428.
53. 163 Ga. App. 127-28, 292 S.E.2d 428-29. The board relied upon Sawyer v. Pacific

Indem. Co., 141 Ga. App. 298, 233 F.2d 227 (1977), and Brady v. Royal Mfg. Co., 117 Ga.
App. 312, 160 S.E.2d 424 (1968).
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distinguished those cases upon which the superior court relied and set
forth the extent to which injuries in the psychological area might be held
to be compensable.5 4 The court acknowledged that it had previously ap-
proved as compensable physical injury or disease attributable to psychic
or emotional stimuli" and psychic or emotional trauma attributable to
physical injury." The court, however, restated its position that it has ex-
pressly denied compensation for psychic trauma precipitated by psychic
stimuli.57 It held that in order to be compensable under section 114-102,
psychological injury or disease must result "naturally and unavoidably"
from some discernible physical occurrence. The court noted that to rule
otherwise would render employers helpless to discipline, much less to fire.
employees for fear of inciting or stimulating a nervous, mental, or emo-
tional disorder, the potential for which would be present, to some degree,
in virtually every 'firing.' Employers would, therefore, hesitate or refrain
from even hiring persons with histories of any type of emotional disorder,
no matter how remote, or any person with a history of psychological
counseling "for fear of being unable to discipline that employee or expose
him or her to the vicissitudes of life, and for fear of being struck with that
employee's 'life burden.'"58 The court did recognize that an emotional
disorder conceivably can be compensable as an occupational disease
under section 114-803 if the requisite elements of that code section are
met.59

III. CHANGE IN CONDITION

A. Change in Condition or New Accident

The issue of whether a change in condition or a new accident has oc-

54. 163 Ga. App. 128-29, 292 S.E.2d 429. Both Waters v. National Biscuit Co., 113 Ga.
App. 170, 147 S.E.2d 676 (1966), and Indemnity Ins. Co. of N. Am. v. Loftis, 103 Ga. App.
749, 120 S.E.2d 655 (1961), involved psychic disorders stimulated by physical injury. Trav-
elers Ins. Co. v. Neal, 124 Ga. App. 750, 186 S.E.2d 346 (1971) involved an actual physical
injury, a heart attack, that arose out of the claimant's employment even though he had
signed a resignation letter only moments earlier.

55. See Travelers Ins. Co. v. Neal, 124 Ga. App. 750, 186 S.E.2d 346 (1971).
56. Liberty Mut. Ins. Co. v. Archer, 108 Ga. 563, 134 S.E.2d 204 (1963); Waters v. Na-

tional Biscuit Co., 133 Ga. App. 170, 210 S.E.2d 334 (1966); Indemnity Ins. Co. of N. Am v.
Loftis, 103 Ga. App. 749, 120 S.E.2d 655 (1961).

57. The court acknowledged that its position places it in a distinct minority according to
1B A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 42.23 (1980).

58. 163 Ga. App. at 129-30, 292 S.E.2d at 430.
59. Chatham was decided several months after Mimbs. It is submitted that Chatham is

the current and correct state of the law in Georgia, though the reader is cautioned about the
conflict with Mimbs.
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curred is probably the most nebulous of all issues in the workers' com-
pensation arena despite the many opinions on the subject.60 Each appel-
late case in this area seems to have its own peculiar nuance requiring a
slightly different treatment. So it was in this survey period.

In Slattery Associates v. Hufstetler,61 the court of appeals restated the
elusive framework for distinguishing between a change in condition and a
new injury and then added some additional elusive ground rules. 2 Huf-
stetler was injured on January 5, 1979, while working for Slattery. He was
out of work briefly, but then returned to work for several months before
being laid off in September. Throughout this period, he continued to suf-
fer low back pain and received authorized medical care. After his layoff,
Hufstetler went to work for a second employer. He performed less strenu-
ous job duties, but was unable to work on a regular basis because of his
back problems. On October 20, 1979, he began working for a third em-
ployer, performing duties that also were less strenuous than those that he
had performed at the time of his injury. He did not sustain a specific job
related injury during the course of this particular employment, but was,
nevertheless, forced to quit his job on December 17, 1979, because of con-
tinual and increased back pain. Hufstetler underwent back surgery and
filed a claim for workers' compensation. The first and last employers were
parties to the claim.6"

The court. discarded Slattery's contention that as a matter of law any
change of employment intervening between an initial award of compensa-
tion and an employee's later disability insulates the original employer
from workers' compensation liability to the employee because of a change
in condition and limits the employee to a claim on a new accident against
his present employer. The court discussed various general guidelines in a
lengthy opinion and eventually held that

when other employment intervenes between an original award of com-
pensation and a claimant's subsequent disability, an award against the
original employer based upon "change of condition" is not, as a matter of
law, barred unless the subsequent employment, in which the gradual
worsening condition occurred, evidences a work environment and work
circumstances which are "new" and "different" from those existing in the
claimant's previous "ordinary work."

Applying that general standard to this three-employer situation, the court

60. The court of appeals has acknowledged its contribution to the confusion in this area
in Central State Hosp. v. James, 147 Ga. App. 308, 248 S.E.2d 678 (1978).

61. 161 Ga. App. 389, 288 S.E.2d 654 (1982).
62. Id. at 390-91, 288 S.E.2d at 657.
63. Id. at 390, 288 S.E.2d at 656.
64. Id. at 395, 288 S.E.2d at 660.
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found that the employee's activities for the second two employers were so
similar to his work for Slattery and so circumscribed by his initial acci-
dent that they were not 'new' and 'different.' The subsequent employers,
therefore, were intervening only in a temporal and not a causal sense, and
the employee had undergone a change in condition as opposed to a new
accident."

Later, the court of appeals, in a single opinion, decided the companion
cases of Beers Construction Co. v. Stephens and Hensel-Phelps Con-
struction Co. v. Stephens." The court again reviewed several previous
decisions and attempted to bring some order to the 'new accident-change
in condition' issue. Stephens' back injury occurred in 1972 while working
for Beers, and he was allowed to return to normal work duties four years
later in 1976. He worked four months for Beers and was then laid off. In
1977, he worked seven months for Hensel-Phelps with job duties includ-
ing pulling nails, shoveling dirt, driving concrete trucks, and picking up
materials weighing no more than thirty pounds. Stephens, however, did
work exceedingly long hours for Hensel-Phelps." The administrative law
judge held that the long work hours and work duties at Hensel-Phelps
consituted a new accident by virtue of an aggravation of a pre-existing
condition. While the full board essentially adopted the findings of fact of
the administrative law judge, it reversed the administrative law judge and
found a change in condition, placing the responsibility for the claimant's
condition upon Beers. After the superior court remanded the case in light
of Certain v. United States Fidelity & Guaranty Co.,6" neither employer
was satisfied and both appealed.

On appeal, the court attempted to construe the last few cases in this
area consistently. It relied primarily upon Central State Hospital v.
James,69 as applied either to one-employer or two-employer cases. The
court said that the distinguishing feature between a change in condition
and a new accident is the distinction between usual, ordinary, and normal
work duties and those duties that in some way exceed the limits of those
terms. For instance, a change in condition occurs when a claimant's disa-
bility is "as a result of wear and tear of ordinary life and the activity
connected with performing his normal duties. ' '7

0 A new accident occurs
when a disability results from work for a second employer if that work is

65. Id. at 396, 288 S.E.2d at 661.
66. 162 Ga. App. 87, 290 S.E.2d 181 (1982).
67. Stephens frequently worked as many as 60 hours per week and had worked over 80

hours in one particular week shortly before he again became disabled. Id. at 88, 290 S.E.2d
at 182.

68. 153 Ga. App. 571, 266 S.E.2d 263 (1980).
69. 147 Ga. App. 308, 248 S.E.2d 678 (1978).
70. 162 Ga. App. at 90, 290 S.E.2d at 183 (emphasis in original).
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"such as independently to aggravate the condition," or "work beyond
usual, ordinary or normal limits," or "work more strenuous than or ex-
ceeding the limits of light work duties offered by the previous em-
ployer."" The court found a new accident as a matter of law. This court
used different phraseology from that employed by the court in Certain,
which coined the term "new circumstances."" The theory, however, re-
mains the same: there must be some duties with the new employer in
excess of those normal and ordinary duties of work performed for the first
employer. Even with these very general guidelines, the court provided an
exception to the new accident theory when "in some rare case the evi-
dence clearly and undisputedly shows that the claimant's condition was
not affected by the more strenuous, aggravating, supra normal work at
the second employer but was undisputedly related only to the previous
injury.")

7

In Dairymen, Inc. v. Wood,7 4 the court of appeals relied extensively on
the portion of Slattery that had set forth an admittedly elusive frame-
work for distinguishing a change in condition from a new accident.7 Ap-
plying that framework, the court held that because no previous compen-
sation had ever been paid, Wood's claim could not have been predicated
upon a change in condition. Rather, his claim was properly classified as a
new accident, because it was an initial claim for compensation predicated
upon the gradual worsening of a preexisting and previously uncompen-
sated work-related injury.7' This new accident occurred when the em-
ployee was forced to cease employment. It did not matter that Wood had
worked for other employers between the date of his initial injury and the
date he was forced to cease work, and it did not matter that he had not
sustained any additional acute injury.

In each of these cases, the court of appeals struggled to assign responsi-
bility for an employee's condition to the employer most responsible. Over
the years, with the use of varying terminology, it has been demonstrated
that no hard and fast rules can be applied to the multitude of differing
factual circumstances that arise. Despite the fact that the courts' admit-
tedly elusive framework remains elusive, even after these most recent ef-
forts, it is submitted that the courts' underlying rationale can be under-

71. Id. See also Certain v. United States Fidelity & Guar. Co., 153 Ga. App. 571, 266
S.E.2d 263 (1980); Hartford Accident & Indem. Co. v. Troglin, 148 Ga. App. 715, 252 S.E.2d
213 (1979); Central State Hosp. v. James, 147 Ga. App. 308, 248 S.E.2d 678 (1978); Saint
Paul Fire & Marine Ins. Co. v. Hughes, 125 Ga. App. 328, 187 S.E.2d 551 (1972).

72. 153 Ga. App. at 573, 266 S.E.2d at 264.
73. 162 Ga. App. at 91, 290 S.E.2d at 184.
74. 162 Ga. App. 430, 291 S.E.2d 763 (1982).
75. Id. at 431, 291 S.E.2d at 765 (citing Slattery Assocs. v. Hufstetler, 161 Ga. App. 389,

390, 288 S.E.2d 654, 657 (1982)).
76. 162 Ga. App. at 432, 291 S.E.2d at 760.
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stood and applied in a workable and fair fashion in the future.

B. Job Availability in Change in Condition Cases

Throughout the past three survey periods, there has been much confu-
sion regarding an employer's burden of proving a change in condition.
The court of appeals has declared that when an employer attempts to
terminate compensation, the burden is on that employer to "show the
ability to return to work and that suitable work is available. 7 7 It has
been suggested previously in Mercer Law Review, however, that when a
claimant has completely returned to his preinjury physical condition,
then his economic potential also has returned to preinjury status, and
there should be no obligation under those circumstances to show that
suitable work is available. 7

0

In Williams Brothers Lumber Co. v. Magee,7 9 the court of appeals ad-
dressed a similar issue. The State Board of Workers' Compensation en-
tered a change in condition award in which it found that the claimant was
not disabled as a result of an injury she had sustained on the job. The
board noted that although the claimant, in fact, was disabled, her present
disability was due to an automobile accident, which was not job related.
The superior court reversed, because the board had not made a finding of
fact about the availability of work.

The court of appeals held that the cases which deal with the availabil-
ity of work in a change in condition case are inapplicable when a claimant
has fully recovered from the injury received on the job.80 Hence, if an
employee has some lingering diminished capacity to labor, then an em-
ployer's burden of proof in a change in condition case will include a re-
quirement to "show the ability to return to work and that suitable work is
available." '8 When an employee has fully recovered from the on the job
injury, however, then a change in condition award in favor of the em-
ployer is proper.8'

77. Peterson/Puritan, Inc. v. Day, 157 Ga. App. 827, 829, 278 S.E.2d 674, 676 (1981).
78. See Potter, Workers' Compensation, Annual Survey of Georgia Law, 1979-1980, 32

MERCER L. REV. 261, 273 (1980).
79. 162 Ga. App. 865, 292 S.E.2d 477 (1982).
80. Id. at 865, 292 S.E.2d at 477. The court referred to Peterson/Puritan, Inc. v. Day,

157 Ga. App. 827, 278 S.E.2d 674 (1981). It did not specify the other cases to which it
referred, but those cases are discussed in detail in Gannon & Jablonski, Workers' Compen-
sation, Annual Survey of Georgia Law, 1980-1981, 33 MERCER L. REV. 323, 339 (1981).

81. Peterson/Puritan, Inc. v. Day, 157 Ga. App. 827, 829, 278 S.E.2d 674, 676 (1981).
82. The court noted, in the context of Williams Bros., that this would be true even

though the claimant remains disabled due to causes unrelated to the on the job injury. From
a practical standpoint, it noted that if this were not true, a claimant could sustain a minor
on the job injury and, while recovering therefrom, sustain a far more serious and permanent
disability which would then preclude the employer from ever being able to prove a change in
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IV. PROCEDURE

A. Notice to Controvert

Raines & Milam v. Milams3 was probably the most important decision
rendered during the survey period. The focal issue was whether the insur-
ance carrier was estopped from controverting claimant's claims because it
had filed its notice to controvert more than twenty-one days after knowl-
edge of the injury. Donald Milam, a fifteen-year-old boy, was employed
by and working with his father, Cordie Milam, in his father's joint ven-
ture known as "Raines & Milam." On July 28, 1978, both father and son
were killed in the course of their work." The insurance carrier deter-
mined through an investigator that Donald had no known dependents, so
the ten thousand dollar statutory payment was made to the Subsequent
Injury Trust Fund with the approval of the State Board of Workers'
Compensation. In addition, the statutory funeral expenses and an ambu-
lance bill were paid in regard to Donald Milam.s s

On January 25, 1979, Carolyn Milam, the widow of Cordie and the
mother of Donald, requested a hearing on two separate claims to deter-
mine whether she was entitled to benefits. She asserted that she and her
other son had been dependent upon her deceased son Donald and that
her husband was an employee of the joint venture. The insurance carrier
received notice of these claims on February 16 and filed a notice to con-
trovert five days later.

Mrs. Milam moved to strike the insurance carrier's defenses because of
its failure to file its notice to controvert within twenty-one days after
knowledge of the deaths of Cordie and Donald Milam. The administrative
law judge denied that motion and denied both claims." The full board

condition. 162 Ga. App. at 866, 292 S.E.2d at 477.
83. 161 Ga. App. 860, 289 S.E.2d 785 (1982). The potential impact of these companion

cases in the workers' compensation field could have been similar to that of Jones v. State
Farm Mut. Auto. Ins. Co., 156 Ga. App. 230, 274 S.E.2d 623 (1980) in the no-fault field.
That impact was not felt, however, because of the manner in which the court ruled. Simi-
larly, very few practitioners would ever have heard of Jones had the court of appeals ruled
in favor of State Farm.

84. 161 Ga. App. at 860, 289 S.E.2d at 785. It should be noted that the date of these
deaths was only 28 days after the direct payment system had gone into effect in Georgia,
and there was certainly some confusion at that time about just how the new procedure was
to be implemented.

85. Id.
86. Id. at 861, 289 S.E.2d at 786. The administrative law judge found that Carolyn Mi-

lam was not a dependent of Donald Milam because both parents were employed and self-
sufficient, and that all of Donald's earnings were placed in a savings account for his college
education. Regarding the claim based on Cordie Milam's death, the administrative law
judge held that Cordie Milam was a partner in the joint venture of Raines & Milam and was
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approved both decisions of the administrative law judge, but the superior
court reversed in each case. The superior court held that the administra-
tive law judge and the full board had

"erred as a matter of law in failing to strike the defenses and to enter an
award for the Claiments (sic) for failure of insurer-employer to timely
enter a WC-3 notice to controvert under Georgia Code Annotated § 114-
705(d)(h), because such failure to timely file a Notice to Controvert after
a notice of accident and death is analoguous (sic) to a statute of limita-
tions for a claim and acts as a statutory estoppel or bar to controvert;
should the defense of the claim not be barred then the full board prop-
erly ruled in affirming the Administrative Law judge. 87

The court of appeals reversed. It agreed with Mrs. Milam that the filing
of a notice to controvert is mandatory, but it held that failure to file such
a notice within the twenty-one day statutory period does not act as an
estoppel preventing the employer and insurance carrier from contro-
verting a claim for compensation." In support of its position, the court of
appeals noted that the General Assembly has provided other sanctions in
the event of a failure to file such a notice to controvert.8 ' The court
stated that its function is not to enlarge these statutory sanctions. It also
noted the law's fundamental abhorrence of penalties and forfeitures.9

In Holt Service Co. v. Modlin," the court of appeals again reviewed the
notice to controvert requirement and the bearing it has upon the prosecu-
tion of a workers' compensation claim. Just as in Milam, the notice to
controvert was filed more than twenty-one days after knowledge of the
employee's injury. The Board, in the trial of the case, placed the burden
of proof upon the employer and insurance carrier pursuant to board rule
705(d). 92 In a lengthy opinion, the court of appeals held that the State

not an employee under the Act.
87. 161 Ga. App. at 861, 289 S.E.2d at 786 (quoting the superior court) (parentheticals

by the court of appeals).
88. Id. at 862, 289 S.E.2d at 787.
89. These sanctions are set forth in GA. CODE ANN. § 114-712(b)(2), which became effec-

tive on July 1, 1978, the same date as GA. CODE ANN. § 114-705. See OFFicilL CODE OF GA.
ANN. § 34-9-108(b)(2) (Michie 1982), GA. CODE ANN. § 114-712(b)(2) (Harrison 1973 & Supp.
1982) (editorial changes only), and OFFIcIAL CODE OF GA. ANN. § 34-9-221 (Michie 1982), GA.
CODE ANN. § 114-705 (Harrison 1973 & Supp. 1982) (editorial changes only).

90. 161 Ga. App. at 862-63, 289 S.E.2d at 787.
91. 163 Ga. App. 283, 293 S.E.2d 741 (1982). But see Linder v. Alterman Foods, Inc., 162

Ga. App. 786, 292 S.E.2d 900 (1982); Raines & Milam v. Milam, 161 Ga. App. 860, 289
S.E.2d 785 (1982). Both of these cases impliedly validated GA. BD. OF WORKERS' COMPENSA-
TION R. 221(d), OFFICIAL CODE OF GA. ANN. tit. 34 app. at 88 (Michie Supp. 1982) (formerly
R. 705(d), GA. CODE ANN. tit. 114 app. at 172 (Harrison Supp. 1982).

92. 163 Ga. App. at 284, 293 S.E.2d at 742. See GA. BD. OF WORKERS' COMPENSATION R.
705(d), GA. CODE ANN. tit. 114 app. at 172 (Harrison Supp. 1982) (presently R. 221(d), OFFI-
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Board of Workers' Compensation overstepped its statutory authority in
promulgating board rule 705(d) and, therefore, it ruled that portion of the
rule which grants to the claimant the rebuttable presumption of compen-
sability was invalid.93 Hence, the late filing of a WC-3 form does not cre-
ate an estoppel to raise defenses, nor does it shift the burden of proof.
The employer and insurance carrier are subjected to penalties and attor-
neys' fees, however, if the claim is held to be compensable.

B. Presentation of Evidence to the Full Board

In Binswanger Glass Co. v. Brooks," the court of appeals held that the
full board does not have statutory authority to receive medical records as
evidence.' 5 The court reviewed the statutory authority extended to ad-
ministrative law judges as well as the authority extended to the full board
to consider evidence. While it noted that the full board does have discre-
tion to hear additional testimony pursuant to Georgia Code Ann. section
114-708," that statutory provision does not allow for the receipt of medi-
cal records as evidence. Hence, if medical reports are submitted to the
full board at the time of its review of an administrative law judge's award,
the proper procedure is for the full board to remand the matter to an
administrative law judge for another hearing pursuant to Georgia Code
Ann. section 114-70797 in order to consider the additional evidence. This
procedure will allow the opposing party to cross-examine the witnesses or
to produce rebuttal evidence."s

C. Presentation of Evidence to the Superior Court

While an appeal to the full board is a de novo proceeding, a further
appeal to the superior court is strictly governed by the 'any evidence'
rule," which is established by literally hundreds of appellate cases. 1 "0 In

CIAL CODE OF GA. ANN. tit. 34 app. at 88 (Michie Supp. 1982)). The portion of Board Rule
705(d) at issue reads: "If Form No. WC-1 or Form No. WC-3 is not filed on or before the
twenty-first day after knowledge of the injury or death, the accident will be presumed to be
compensable, subject to rebuttal."

93. 163 Ga. App. at 286, 293 S.E.2d at 743.
94. 160 Ga. App. 701, 288 S.E.2d 61 (1981).
95. Id. at 703, 288 S.E.2d at 63-64.
96. GA. CODE ANN. § 114-708 (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA. ANN.

§ 34-9-103 (Michie 1982) (editorial changes only).
97. GA. CODE ANN. § 114-707 (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA. ANN.

§ 34-9-102 (Michie 1982) (editorial changes only).
98. 160 Ga. App. at 704, 288 S.E.2d at 64.
99. See OFFICIAL CODE OF GA. ANN. § 34-9-105 (Michie 1982), GA. CODE ANN. § 114-710

(Harrison 1973 & Supp. 1982) (new law substitutes "administrative law judge" for "the
State Board of Workers' Compensation").

100. See generally the annotations to OFFICIAL CODE OF GA. ANN. § 34-9-105, GA. CODE
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Dennington v. Rockdale Package Stores, Inc.,101 however, the court of
appeals agreed that under narrow circumstances, the superior court can
hear additional evidence not presented to the full board. In that case the
claimant had been awarded compensation benefits by the administrative
law judge and the full board. At the hearing before the superior court on
appeal, the employer's counsel stated that the claimant had returned to
gainful employment prior to the time the full board had issued its award.
The employer had discovered this evidence after the hearing before the
board. The claimant's attorney acknowledged that the claimant had, in
fact, engaged in "minimal part-time employment. 1

02 The superior court
set aside the award of the board, and, on appeal to the court of appeals,
the claimant argued that the superior court's consideration of the evi-
dence of fraud was improper. The court of appeals interpreted Georgia
Code Ann. section 114-710108 as allowing a superior court to consider evi-
dence of fraud, which may be presented for the first time on appeal.
Under those circumstances, the superior court performs a dual role as
both a trial court and as an appellate court in workers' compensation ap-
peals. The court of appeals based its holding upon the language of section
114-710, which binds the superior court to the findings of fact made by
the members of the board unless the order of the board was procured by
fraud.10" Under those circumstances, the superior court may determine
whether the award was procured by fraud, and in doing so, it must accept
evidence in that regard. Such a procedure promotes judicial economy and
the prevention of abuse in the workers' compensation system.105

D. Medical Board

There were two decisions from the medical board that were appealed to
and reviewed by the court of appeals. One was appealed properly and one
improperly. In Southwire Co. v. Sweet,'" an employee contended that he
suffered from the occupational disease of lead poisoning as a result of his
exposure to lead at the Southwire Company. The administrative law
judge determined that there were medical questions in controversy, and
he referred the claim to the medical board to resolve whether the claim-

ANN. § 114-710.
101. 161 Ga. App. 450, 288 S.E.2d 709 (1982).
102. Id. at 450, 288 S.E.2d at 710.
103. GA. CODE ANN. § 114-710, OFFICIAL CODE OF GA. ANN. § 34-9-105.
104. 161 Ga. App. at 451, 288 S.E.2d at 710.
105. The court of appeals remanded the case to the full board with the cautionary advice

that the newly discovered evidence standard would have to be reviewed in order to deter-
mine whether the employer had exercised reasonable diligence in discovering the evidence
that was raised for the first time at the superior court level.

106. 160 Ga. App. 625, 287 S.E.2d 635 (1981).
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ant in fact had lead poisoning and, if so, whether he was disabled by the
disease. The medical board concluded that claimant's exposure to lead
had not had a disabling effect.107 Based upon the medical board's report,
the administrative law judge held that although claimant had contracted
lead poisoning while working at Southwire, he was not disabled by the
disease.108 The administrative law judge, therefore, denied the em-
ployee's claim for weekly income benefits, but directed the employer to
pay medical expenses incurred in treatment for lead poisoning. The em-
ployer appealed.

The court of appeals noted that the administrative law judge specifi-
cally had requested a determination of whether Sweet had lead poisoning.
The medical board had sole jurisdiction to decide this issue, but instead
of making such a determination, the medical board simply concluded that
the employee had been exposed to lead during his employment. The court
held, therefore, that the administrative law judge had no authority to find
that the employee in fact had lead poisoning. Since such a medical ques-
tion must be resolved by the medical board, the court of appeals re-
manded the case to allow the medical board to make appropriate findings
of fact on that specific controverted medical issue.' 09

In Seitzingers, Inc. v. Barnes,1 the employer was dissatisfied with the
report from the medical board. The employer did not follow the proper
appeal procedure, however, and was bound, therefore, by the report of the
medical board. This case involved a procedural maze. A brief review,
therefore, is helpful to explain the specific steps that must be followed in
order to object properly to an appeal from a decision of the medical
board. The employer filed four separate and distinct appeals. First, it
appealed pursuant to Georgia Code Ann. section 114-823(3)1" after the
medical board issued its original report finding an occupational disability.
While denominated as 'appeal,' this procedure is essentially a motion for
reconsideration. A second hearing was held before the medical board, and
it again found an occupational disability. This determination led to the
second appeal, which was filed purportedly under the authority of section
114-823(5)1" directly from the report of the medical board to the Fulton
Superior Court. Nine days later, the administrative law judge issued an

107. Id. at 625, 287 S.E.2d at 635.
108. Id. at 625-26, 287 S.E.2d at 635.
109. The medical board has since found that Sweet did not have lead poisoning. This

finding has been adopted by the full board.

110. 161 Ga. App. 855, 289 S.E.2d 315 (1982).
111. GA. CODE ANN. § 114-823(3) (Harrison 1973), OFFICIAL CODE OF GA. ANN. § 34-9-

312(c) (Michie 1982) (editorial changes only).
112. GA. CODE ANN. § 114-823(5) (Harrison 1973), OFFICLL CODE OF GA. ANN. § 34-9-

312(e) (Michie 1982) (editorial changes only).
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award of compensation premised on the medical board's report. This led
to the third appeal, which was filed pursuant to Georgia Code Ann. sec-
tion 114-70811s from the award of the administrative law judge to the full
board. In this particular appeal, the employer properly cited the statutory
grounds enumerated in section 114-823(5) when it objected to the con-
tents of the medical board report. The full board disagreed with the em-
ployer, however, and affirmed the administrative law judge's decision.

The employer then filed a fourth appeal pursuant to Georgia Code
Ann. section 114-7101'" from the award of the full board to the superior
court. In this appeal, the employer failed to cite specifically the statutory
grounds enumerated in section 114-823(5) when it objected to the medical
board report. The employer relied solely on the grounds specified in sec-
tion 114-710; consequently, the superior court affirmed.

The court of appeals dealt with the second appeal and the fourth ap-
peal, both of which were made to the Fulton Superior Court. The first
appeal was an effort by the employer to appeal directly to the superior
court from the medical board. This the employer could not do. Section
114-823(5) does not provide for a 'direct appeal' procedure from the re-
port of the medical board. The court of appeals regarded this appeal as a
nullity without any effect whatsoever upon the jurisdiction of the admin-
istrative law judge or the full board to enter an award.115 The second er-
ror, however, was more critical and concerned an appeal that properly
was made to the superior court. In that appeal, the employer had failed to
raise the statutory grounds of appeal enumerated in section 114-823(5).
He relied instead upon the general grounds of section 114-710. In order to
object to an appeal from a medical board report, the appellant must
properly appeal pursuant to section 114-710 from an award of the board
and must enumerate the specific grounds outlined in section 114-
823(5). 16 The superior court, therefore, was precluded from reviewing any
grounds set forth in section 114-823(5) because those grounds were not
properly before the superior court. Consequently, the employer was
bound by the findings in the medical board report.

V. STATUTES OF LIMITATION

The court of appeals reviewed three distinct statutes of limitations af-

113. GA. CODE ANN. § 114-708 (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA. ANN.
§ 34-9-103 (Michie 1982) (editorial changes only).

114. GA. CODE ANN. § 114-710 (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA. ANN.
§ 34-9-105 (Michie 1982) (new law substitutes "administrative law judge" for "the State
Board of Workers' Compensation").

115. 161 Ga. App. at 857, 289 S.E.2d at 317.
116. Id.
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fecting on the job injuries. In Owens-Illinois v. Childers,'1 the court ex-
amined Georgia Code Ann. section 114-305, as that code section existed
prior to the 1978 amendment. 18 The board had denied benefits to
Childers because her claim was filed more than fourteen months after her
injury, which occurred no later than November 5, 1976. The superior
court held that the employer was estopped to raise the statute because
Childers had received medical and rehabilitation benefits prior to the ex-
piration of the limitation period.

The court of appeals stated that the record revealed only that payment
had been made for diagnostic treatment. This in itself would not toll the
statute. The court's opinion focused upon whether the employer had in-
duced the employee to allow the statute to run by leading her to believe
that benefits would be paid voluntarily. It held that there was no basis in
the record for such a conclusion, especially because the employee had re-
tained an attorney more than six months before the statute had run and
since the employer's attorney had advised her attorney that the claim
would not be paid voluntarily."' The court cited the rule that estoppel is
applicable when an employer induces a claimant, even through uninten-
tional conduct, to postpone the filing of a claim until the limitation pe-
riod has expired. 20 That was not the case here, however.

In Lavender v. Spetalnick,'s" the court reviewed the two-year statute of
limitations period in Georgia Code Ann. section 3-1004' as applied to an
on the job injury. Lavender had asserted an ingenious arithmetical theory
that the court of appeals rejected. The board awarded her certain bene-
fits on November 20, 1972, but that award recognized that Lavender's
employer did not have workers' compensation insurance. Lavender was
unable to collect her award, and, in 1981, she sued the Spetalnicks on the
theory that they were agents to procure workers' compensation insurance

117. 160 Ga. App. 566, 288 S.E.2d 11 (1981).
118. GA. CODE ANN. § 114-305 (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA. ANN.

§ 34-9-82 (Michie 1982) (editorial changes only). This is, of course, the basic statute of limi-
tations for workers' compensation claims. The 1978 amendment was to allow for an exten-
sion of the statute in the event that medical benefits or indemnity benefits were paid by the
employer. See 1931 Ga. Laws 7, 43 as amended.

119. 160 Ga. App. at 568, 288 S.E.2d at 13. The employer's counsel had advised the
claimant's counsel that a decision on the claim would be made based upon a report to be
submitted by an orthopedic specialist who had examined the claimant. That report, which
was forwarded to the claimant's attorney, included the physician's unequivocal conclusion
that no disability existed and that the claimant could return to work.

120. Id. at 567, 288 S.E.2d at 13. See Fidelity & Casualty Co. v. Bishop, 108 Ga. App.
422, 133 S.E.2d 51 (1963).

121. 161 Ga. App. 75, 289 S.E.2d 291 (1982).
122. GA. CODE ANN. § 3-1004 (Harrison 1975), OFFICIAL CODE OF GA. ANN. § 9-3-33

(Michie 1982) (the new law deletes the provision that any action on which the statute had
expired shall not be revived by the enactment of the old law).
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for her former employer and that they had failed to do so. While such a
theory presents a valid cause of action, the trial court held that Laven-
der's suit was barred by the statute of limitations, and it granted the
Spetalnicks' motion to dismiss.'" s The court of appeals affirmed. It re-
jected Lavender's theory that her damages had not fully accrued, and
that the statute of limitations had not started to run until the employer
failed to pay the final installment of the award. Rather, the court held
that Lavender's cause of action arose upon the breach of duty itself and
not from the time that the extent of the resulting injury was
ascertained." 4

In Hart v. Owens-Illinois,"2' The court of appeals reviewed a third stat-
ute of limitations case during this survey period. Georgia Code Ann. sec-
tion 114-709111 contains its own two-year statute of limitations period ap-
plicable to change in condition applications. The question resolved by the
court was whether that two-year statute of limitations period began to
run from the date of final benefit payment" 7 or from the date the board
received notification of this payment. 28 The claimant received her final
benefit payment on April 19, 1978, but the board did not receive notifica-
tion of the payment until December 18, 1979. The claimant moved for a
change in condition on June 8, 1980. The administrative law judge dis-
missed the case, 12

9 ruling that the case was governed by the statute of

123. 161 Ga. App. at 75, 289 S.E.2d at 292. In Samuel v. Baitcher, 247 Ga. 71, 274 S.E.2d
327 (1981), the supreme court recognized the failure to procure workers' compensation in-
surance as a valid cause of action based upon the breach of a statutory duty.

124. 161 Ga. App. at 76, 289 S.E.2d at 292. Lavender had asserted that the supreme
court decision in Samuel v. Baitcher, 247 Ga. 71, 274 S.E.2d 327 (1981), breathed life into
her nine-year-old claim, but the two year statute of limitations, which was applicable here,
had long since run. The court did not attempt to decide the exact date of the Spetalnicks'
alleged breach of duty, but it noted that the knowledge that the Spetalnicks had failed to
procure workers' compensation insurance was chargeable to Lavender at least as early as
November 20, 1972, when that fact was set forth in the state board award.

125. 161 Ga. App. 831, 289 S.E.2d 544 (1982).
126. GA. CODE ANN. § 114-709 (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA. ANN.

§ 34-9-104 (Michie 1982) (editorial changes only).
127. In accordance with the 1978 amendment, which allows any party to apply to the

board to modify a decision because of a change in condition, "if at the time of application
not more than two years have elapsed since the date of final payment of income benefits
due under this title." 1978 Ga. Laws 2220, 2233 (codified as amended in OFFICIAL CODE OF

GA. ANN. § 34-9-104(b), GA. CODE ANN. § 114-709(b)(3)) (emphasis added).
128. The board held that this case was controlled by 1968 Ga. Laws 3, 7 as amended.

They provided that the two-year statute of limitations began to run from the date that the
board is notified that the final payment of a claim has been made pursuant to a board
order. 1968 Ga. Laws 3, 7 as amended (codified as amended in OFFICIAL CODE OF GA. ANN. §
34-9-104, GA. CODE ANN. § 114-709).

129. 161 Ga. App. at 832, 289 S.E.2d at 545. The full board later reversed and held that
the former statute controlled. The Lowndes Superior Court reversed the board's decision.
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limitations provision of Georgia Code Ann. section 114-709 as amended
effective July 1, 1978, and not by the former provision of 1968.30 The
court of appeals affirmed. The decision turned upon whether the 1978
amendment created a substantive or procedural right. The court noted
that the General Assembly had declared that the 1978 amendment would
have some retrospective application "" and held that the amendment in-
volved a statute of limitations which looks only to the remedy and not to
substantive rights. The amendment, therefore, was procedural in na-
ture.3 2 Because Hart's application for a change in condition had been
filed after the 1978 statute became effective, her application was barred
by the limitation provision of the 1978 statute since more than two years
had passed from the date of final payment to the date of her application.
Hence, the two-year statute of limitations period of section 114-709 ap-
plies to all applications for change in condition regardless of the date of
injury.

33

VI. NOTICE

Georgia Code Ann. section 114-3031 4 bars compensation unless notice
of an accident is given to the employer within thirty days of its occur-
rence. The interesting question in Mason, Inc. v. Gregory3 5 was whether
notice of a fictional 'new accident' is required under section 114-303. On
January 16, 1980, Gregory was injured and notified his employer of that
injury. He continued to work until February 27, 1980, at which time his
condition worsened to the point that he could no longer perform his as-
signed duties. He was dismissed on that date. The administrative law
judge found that Gregory was disabled from February 28, 1980, as a result

130. OFFICIAL CODE OF GA. ANN. § 34-9-104 (Michie 1982), GA. CODE ANN. § 114-709
(Harrison Supp. 1982) (editorial changes only) (former version at 1968 Ga.'Laws 3, 7).

131. 161 Ga. App. at 833, 289 S.E.2d at 545. This was in accordance with § 17 of the
1978 statute which reads:

This Act shall become effective July 1, 1978. In respect to provisions of Code Sec-
tions 114-404, 114-405, 114-406, as herein amended, and insofar as any provision
of the Act creates a substantive right, it shall apply to any accident or injury
occurring on or after July 1, 1978. In all other respects, including all procedural
matters, it shall apply to any action taken on or after July 1, 1978, without regard
to the date of accident or injury.

1978 Ga. Laws 2220, 2236 (codified as amended at OFFICIAL CODE OF GA. ANN. § 34-9-104(b),
GA. CODE ANN. § 114-709(b)(3)) (emphasis added).

132. 161 Ga. App. at 833, 289 S.E.2d at 545.
133. Id. at 834, 289 S.E.2d at 546.
134. GA. CODE ANN. § 114-303 (Harrison 1973), OFFICIAL CODE OF GA. ANN. § 34-9-80

(Michie 1982) (editorial changes only).
135. 161 Ga. App. 125, 291 S.E.2d 30 (1982).
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of his injury to January 16, 1980.180 The employer contended on appeal
that Gregory was required to give a second notice of his fictional 'new
accident' of February 28, 1980, and that because he had not done so, his
claim was barred. 18 7

The court also examined the notice requirement of section 114-303, as
well as the statute of limitations contained in Georgia Code Ann. section
114-305.188 In order to recover, an employee must give notice pursuant to
the former section within thirty days of his accident and he must file his
claim for compensation within one year of the date of the accident in
accordance with the latter section. Here, Gregory did both. He gave no-
tice on the actual date of the occurrence, and his claim for compensation
was filed in a timely manner less than two months later. Hence, Gregory's
claim was not for a 'new accident' as that term is recognized and no sec-
ond notice was required.18 9

The outcome of Gregory is not surprising. The important aspect of the
case, however, is an issue the court did not directly address because the
facts of Gregory did not require it to be resolved. That issue is whether it
is necessary to give notice of a 'new accident' which occurs more than one
year after the date of the original accident. A 'new accident' is the
fictional accident occurring on the date that disability from a previous
accident manifests itself to the extent that it forces an employee to cease
employment. Under those circumstances, it appears from Gregory that an
employee is required to give notice to his employer of this 'accident,' even
if he gave his employer timely notice of the original accident. What the
court has stated is that an employee, in order to recover benefits, must
meet two notice requirements. He must give notice within thirty days of
the occurrence of the accident, and he must file his claim within one year
of the occurrence.1 40 A second notice is required if the employee gives
notice within thirty days of his accident, but continues to work more than
one year from the date of that accident and is thereafter forced to cease
work because the original injury has gradually worsened. The date that
the employee actually was forced to cease work is considered a 'new acci-
dent' for the employee's benefit so that he may avoid the bar of the stat-
ute of limitations. While the employee has met the notice requirement in
regard to the original accident, any claim for that accident is barred by
the statute of limitations. Thus, the fiction of the 'new accident' allows
the employee to avoid the bar of the statute of limitations, but he must

136. Id. at 126, 291 S.E.2d at 31.
137. Id.
138. GA. CODE ANN. § 114-305 (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA. ANN.

§ 34-9-82 (Michie 1982) (editorial changes only).
139. 161 Ga. App. at 128, 291 S.E.2d at 33.
140. Id. at 126, 291 S.E.2d at 31-32.
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nevertheless meet the notice requirement in regard to that particular
'accident.' 141

VII. LUMP SUMS

In Atha v. Jackson Atlanta, Inc., 2 the issue before the court of ap-
peals was whether former Georgia Code Ann. section 114-417143 and its
successor14 4 was applicable. If the former law was applicable, the claimant
had no further right to any benefits; if the latter applied, the claimant
was still entitled to medical benefits.

The claimant was injured on July 2, 1977, when former section 114-417
was in effect. Two years later, well after the amended section 114-417
went into effect, the employee applied for and was granted a lump sum
award. The award itself directed the employer "to pay [claimant] the sum
of $4.947.27 in full and final payment of future income benefits, except as
limited by Code §§ 114-417 and 709. ' ' 145 Hence, the board made its award
under the provision of the amended code section.

Subsequently, the employee sought a hearing for additional compensa-
tion. Although he was awarded continued medical care, he was denied
any further compensation. The employer appealed the award of continu-
ing medical care on the theory that former section 114-417 controlled.
That statute provided that a lump sum award constituted a complete and
final disposition of all claims, as opposed to the new statute in which the
lump sum award only constituted final disposition of all future income
benefits. 14 The court of appeals did not agree with the employer's theory.
Rather, it held that the amendment did not create a 'substantive right,'
because the employee had rights to medical benefits under the workers'
compensation law before July 1, 1978.147 The statute merely provided a
'procedure' to be used to the extent that an employee could receive a
lump sum award from his income benefits, while leaving his right to sub-
sequent medical benefits intact.

141. See Carey v. Travelers Ins. Co., 133 Ga. App. 657, 212 S.E.2d 13 (1975).

142. 159 Ga. App. 433, 283 S.E.2d 654 (1981).

143. 1920 Ga. Laws 191, as amended.

144. GA. CODE ANN. § 114-709 (Harrison 1973 & Supp. 1982), OFFIcIAL CODE OF GA. ANN.

§ 34-9-104 (Michie 1982) (editorial changes only).

145. 159 Ga. App. at 434, 283 S.E.2d at 656 (emphasis added).

146. Id. at 435, 283 S.E.2d at 656.
147. Id. at 436, 283 S.E.2d at 657. The court analyzed § 17 of the statute, which is

quoted note 131, supra. For a similar analysis by the court of appeals, see supra notes 125-
133 and accompanying text.
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VIII. LEGISLATIVE CHANGES

During the survey period, a considerable number of amendments con-
cerning workers' compensation were proposed to the legislature, but only
six changes actually were made. Two of these changes affected the use of
rating systems by workers' compensation insurers and the basic rates
charged by insurers148 Georgia Code Ann. section 114-102s was

amended to require that any percentage of disability or bodily loss rating
be based upon Guides to the Evaluation of Permanent Impairment'5"
published by the American Medical Association or any other recognized
medical books or guides. Although it appears that this amendment is an
effort to provide uniformity to loss-of-use ratings, it also appears that the
last phrase reduces the value of the amendment. 15 Georgia Code Ann.
section 114-404 was amended to provide a weekly maximum benefit of
$135.00. This represents an increase of $20.00 over the maximum which
had been in effect since July 1, 1981.'52

The occupational disease chapter of the Workers' Compensation Act
was amended to make specific provision for byssinosis 53 Byssinosis was
added as an occupational disease to the listing contained in Georgia Code
Ann. section 114-803.15" In order to be compensable, byssinosis must oc-
cur within three years after the last injurious exposure to the hazard of
the disease in that employment. A death related to byssinosis is only
compensable if that death follows continuous disability from the disease
commencing within three years from the date of last exposure and only if
the death results within seven years after the last exposure.' If the disa-

148. See OFFICIAL CODE OF GA. ANN. § 34-9-130.1 (Michie 1982), GA. CODE ANN. § 114-
609.1 (Harrison Supp. 1982) (editorial changes only).

149. GA. CODE ANN. § 114-102 (Harrison 1973 & Supp. 1982), OFFICIAL CODE OF GA. ANN.
§ 34-9-1 (Michie & Supp. 1982) (editorial changes only).

150. Guides to the Evaluation of Permanent Impairment, American Medical Associa-
tion, Committee on Rating of Mental and Physical Impairment (1977).

151. See OFFICIAL CODE OF GA. ANN. § 34-9-1(5) (Michie Supp. 1982), GA. CODE ANN. §
114-102(b) (Harrison Supp. 1982) (editorial changes only). In any event, the value of this
amendment is questionable because of the subjective nature of the information necessarily
elicited from the patient before using any guide to the evaluation of permanent impairment.

152. OFFICIAL CODE OF GA. ANN. § 34-9-261 (Michie & Supp. 1982), GA. CODE ANN. § 114-
404 (Harrison 1973 & Supp. 1982). The $135.00 maximum became effective on November 1,
1982.

153. OFFICIAL CODE OF GA. ANN. § 34-9-280(5) (Michie Supp. 1982), GA. CODE ANN. §
114-812(c) (Harrison Supp. 1982). Byssinosis is otherwise known as brown lung disease, and
is defined in the Act as a pulmonary disease due to exposure to cotton dust for a period of
seven years or longer and diagnosed by a doctor certified as a pulmonary specialist by the
American Board of Internal Medicine.

154. GA. CODE ANN. § 114-803(6) (Harrison Supp. 1982), OFFICIAL CODE OF GA. ANN. §
34-9-280(5) (Michie Supp. 1982).

155. OFFICIAL CODE OF GA. ANN. § 34-9-281(d) (Michie & Supp. 1982), GA. CODE ANN. §
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bility is diagnosed as byssinosis prior to July 1, 1983, then any such claim
in that regard must be filed prior to July 1, 1984.1" Before this amend-
ment, a claim for disability based upon byssinosis had to meet the strin-
gent requirements of section 114-803(5), which is the catchall occupa-
tional disease provision added by the legislature in 1971.151

In a separate bill, the General Assembly authorized corporate officers to
elect to be exempt from coverage under the workers' compensation law.
Corporate officers who elect to be exempt from coverage must file a writ-
ten certificate with the State Board of Workers' Compensation. In order
to revoke such an exemption and to reinstate coverage, a certificate may
be filed with the board.156

114-801 (Harrison 1973 & Supp. 1982) (editorial changes only).
156. Id.
157. OFFICIAL CODE OF GA. ANN. § 34-9-280(3)(F) (Michie & Supp. 1982), GA. CODE ANN.

§ 114-803(5) (Harrison 1973 & Supp. 1982) (editorial changes only).
158. OFFICIAL CODE OF GA. ANN. § 34-9-2.1 (Michie Supp. 1982), GA. CODE ANN. § 114-

201 (Harrison Supp. 1982) (editorial changes only).
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