
Wills, Trusts, and Administration
of Estates

by James C. Rehberg*

Significant developments in Georgia fiduciary law during this survey
period are in the reports, not in the session laws. In the closing days of
the 1981 session of the General Assembly, a bill proposing a complete
revision of Title 113 of the Georgia Code (Wills, Descent, and Adminis-
tration of Estates)' was introduced with the hope that the bill would be
thoroughly studied and discussed and that it would be ripe for enactment
in the 1982 session.' That hoped-for development did not occur, but it is
anticipated that a similar bill will be introduced in the 1983 session.

I. RECENT DECISIONS-WELLS AND ADMINISTRATION

A. Jurisdiction of Courts

While the Constitution of Georgia vests jurisdiction of the administra-
tion of estates in the probate court,8 it also vests exclusive jurisdiction of
equity cases in the superior court.' Two provisions of the Code address
instances in which the jurisdictions of these courts may clash or, at least,
overlap. One of the provisions' gives the superior court concurrent juris-
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5. GA. CODE ANN. § 113-2203 (Harrison 1975), OFFICIAL CODE OF GA. ANN. § 53-7-160
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diction with the probate court over the settlement of accounts of adminis-
trators, while the others limits the superior court's interference with a
pending administration to the following three circumstances: (1) An ap-
plication of the personal representative for construction or direction; (2)
an application of the personal representative for a marshalling of assets;
and (3) an application of any interested party showing a danger of loss or
other injury to his interest in the estate.7 In Powell v. Thorsen,' a deci-
sion based on the pleadings, the supreme court held that allegations of
conversion and of fraudulent purchases of estate property by the execu-
tors raised questions of construction of the will; hence, only the superior
court could afford complete relief. The remaining issues of accounting,
while generally heard only in probate court, also should be heard in supe-
rior court in order to avoid a multiplicity of suits.'

The law is clear that jurisdiction over the administration of the estate
of one who died a resident of Georgia is in the probate court of the
county in which he resided at death.10 What is not so clear is how to
resolve a dispute between two probate courts when both have assumed
jurisdiction on the ground that the decedent died a resident of its county.
This issue was one of first impression in Guyett v. Guyett.1' In that case,
temporary letters had been granted in Liberty County, and six days later
an application for permanent letters was filed in Cobb County."' Various
petitions, motions, and caveats were filed in each of the probate courts
over a period of almost a year. Finally, an interlocutory appeal was
granted to resolve the jurisdictional issue.' 3 The court of appeals found
that by its grant of temporary letters, the Probate Court of Liberty
County was the first to assume jurisdiction. The court held that this as-
sumption of threshold jurisdiction gave the Liberty County court exclu-
sive jurisdiction. The subsequent filing for permanent letters in Cobb
County did not divest the Liberty County court of its previously assumed
jurisdiction; 4 nor was it material that the grant of only temporary letters

(Michie 1982) (new law substitutes "superior court" for "court of equity" and applies to
executors as well as administrators).

6. GA. CODE ANN. § 37-403 (Harrison 1979), OFFICIAL CODE OF GA. ANN. § 23-2-91
(Michie 1982) (editorial changes only).

7. Id.
8. 248 Ga. 697, 285 S.E.2d 699 (1982).
9. Id.

10. GA. CODE ANN. § 113-1211 (Harrison 1975), OFFICIAL CODE OF GA. ANN. § 53-6-26
(Michie 1982) (editorial changes only).

11. 160 Ga. App. 622, 287 S.E.2d 632 (1981).
12. Id. at 622, 287 S.E.2d at 633.
13. Id. at 622-23, 287 S.E.2d at 633.
14. Id. at 624, 287 S.E.2d at 634.
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is ex parte and not appealable under the Georgia Code.15

B. Dower and Year's Support

The right of dower was abolished in 1969 by the repeal of Title 31 of
the Georgia Code of 1933.16 Prior to 1969 that title gave a widow a vested
right to elect, within a stated period, either her dower or a child's part in
the estate of the deceased husband.' 7 Georgia lawyers had dismissed this
subject from their minds until it surfaced recently in Chapman v. Mc-
Clelland,'5 a case that contains elements of human interest as well as an
object lesson on the importance of a will. The decedent died intestate in
1964. Since that time the estate had been administered successively by
three administrators and, at least at the time of this decision, it had not
yet been closed.'9 The litigation brought in 1980 raised the question
whether the widow had elected to take a child's part in lieu of dower. The
only proof offered was in the form of affidavits on both sides of the ques-
tion. This fact alone made the grant of summary judgment erroneous,
but the court went on to point out that the widow's alleged oral election
was not necessarily ineffective. An election is not a contract and, there-
fore, is not subject to the statute of frauds.2

In the typical situation, those persons who are entitled to an award of
year's support are persons whom the statute of descent and distribution
lists as heirs of the decedent.2 ' Woodes v. Norris,22 however, shows that
an illegitimate child of a decedent, who does not qualify as an heir even
under the recently liberalized inheritance laws,2

3 still may be entitled to
year's support out of the estate of his natural father. The right depends,
the court held, on whether the decedent was legally obligated at the time
of his death to support the illegitimate child and not on whether that

15. GA. CODE ANN. § 113-1207 (Harrison 1975), OFFICIAL CODE OF GA. ANN. § 53-6-34
(Michie 1982) (editorial changes only).

16. 1969 Ga. Laws 123.
17. GA. CODE ANN. §§ 31-104, -107, -201 (Harrison 1980) (repealed 1969).
18. 248 Ga. 725, 286 S.E.2d 290 (1982).
19. The supreme court footnoted its curiosity about why the estate had remained open

for over 17 years. Id. at 725 n.1, 286 S.E.2d at 291 n.1.
20. Id. at 727, 286 S.E.2d at 292.
21. See GA. CODE ANN. § 113-1002 (Harrison 1975 & Supp. 1981), OFFICAL CODE Op GA.

ANN. § 53-5-2 (Michie 1982) (the new code adds requirement that notice be given estate's
representative, if there is one; otherwise, no notice); GA. CODE ANN. § 113-903 (Harrison
1975), OFFICIAL CODE OF GA. ANN. § 53-4-2 (Michie 1982) (new law reflects change of age of
majority from 21 to 18 and deletes references to wife's right of dower).

22. 247 Ga. 771, 279 S.E.2d 704 (1981).
23. GA. CODE ANN. § 113-904(c) (Harrison 1975 & Supp. 1982), OFFICIAL CODE OF GA.

ANN. § 53-4-4(c) (Michie 1982) (editorial changes only).
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child could inherit from him.2 The obligation to support was established
by evidence that the father had acknowledged both paternity and the ob-
ligation to support in a proceeding under the Child Support Recovery
Act."' The granting of year's support is only an extension of that obliga-
tion beyond the death of the natural father. This extension creates a debt
of the estate to be satisfied as a necessary expense of administration.
Since the claim is a debt, it is obviously immaterial whether the claimant
is an heir of the decedent.26

In Allan v. Allan,2 7 the court held that an adult heir had a legally pro-
tected interest in the estate and was entitled to actual notice of year's
support proceedings if his existence and address were known or easily
ascertainable."8 It further held that the stricter notice requirement would
operate only prospectively. This latter holding was reaffirmed in Sibley v.
Board of Missions of the Cumberland Presbyterian Church.' In that
case, the court held that a child who was an adult at the time of the
decedent's death had no standing thereafter to object to an order to sell
an interest awarded as year's support to his minor brother. Since the
adult child had no interest in the property after the award, he was not
entitled later to notice of proceedings to sell the minor's interest.3 0

C. Collection of Assets of the Estate

The initial task of any personal representative, which is to identify and
take control of the assets of the estate, has been made more difficult by
the court's decision in Stokes v. Stokes31 and its progeny. 2 A new type of
property interest called a Stokes claim appears to have been created in
that case. This new interest is an equitable right, arising in connection
with a divorce proceeding, to a division of all the property acquired by
the couple during marriage. It is a claim that may exist regardless of any
alimony claim or of any claim based upon a resulting or constructive trust
theory and regardless of whether there was any fraud. The inherent
power to recognize such a property right was found by implications drawn

24. 247 Ga. at 774, 279 S.E.2d at 707.
25. GA. CODE ANN. ch. 99-9B (Harrison 1981 & Supp. 1982) (presently codified in OFFi-

CIAL CODE OF GA. ANN. tit. 19, ch. 11, art. 1 (Michie & Supp. 1982)).
26. 247 Ga. at 771, 279 S.E.2d at 704.
27. 236 Ga. 199, 223 S.E.2d 445 (1976).
28. The requirements necessitated by this decision were incorporated into the statute

the following year. GA. CODE ANN. § 113-1005.1 to -1005.3 (Harrison Supp. 1982), OFFICIAL

CODE OF GA. ANN. § 53-5-8 (Michie 1982) (former sections 113-1005.1 to -1005.3 are now
codified in one section).

29. 248 Ga. 854, 287 S.E.2d 5 (1982).
30. Id. at 855, 287 S.E.2d at 6.
31. 246 Ga. 765, 273 S.E.2d 169 (1980).
32. See, e.g., Segars v. Brooks, 248 Ga. 727, 289 S.E.2d 13 (1981).
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from three Code sections. One of the Code sections88 requires the listing
of the property of both parties in a divorce proceeding in which alimony,
support, or "division of property" is involved." Another Code section 5

directs the implementation of verdicts "disposing of the property in di-
vorce cases." 86 The third section 7 provides for the separate property of
each spouse to remain separate "except as provided in Code Title 30 and
except as otherwise provided by law.""

The court in Stokes left unanswered several questions that arise when
a Stokes claim has been asserted in a divorce action and one of the par-
ties dies while the divorce proceeding remains pending. 9 The personal
representative of the decedent then faces problems similar to those raised
in Segars v. Brooks.40 The question raised in that case was whether this
new property interest survived the death of the claimant-spouse during
the pendency of the divorce proceedings and prior to the entry of a de-
cree of divorce. In Segars, the wife's death allegedly was caused by gun-
shot wounds inflicted by her husband. Holding that the property interest
did not survive, the court in Segars reasoned that since the unadjudicated
claim for divorce was a purely personal claim, which abated at the death
of the claimant, the claim for an equitable division of the marital prop-
erty similarly abated. 1 The court also addressed the question of when a
Stokes claim comes into existence. The court said that the claim arises
either after or contemporaneously with the filing of the divorce action.
The court suggested that a Stokes claim is not a marital right as that
term is customarily used and that it abates if not pursued to judgment.
In short, "no divorce means no equitable division of property." '

4

33. GA. CODE ANN. § 30-105(c) (Harrison 1980), OFFICIAL CODE OF GA. ANN. § 19-5-
5(b)(6) (Michie 1982) (editorial changes only).

34. Id.
35. GA. CODE ANN. § 30-118 (Harrison 1980), OFFICIAL CODE OF GA. ANN. § 19-5-13

(Michie 1982) (editorial changes only).
36. Id. (emphasis added).
37. GA. CODE ANN. § 53-502 (Harrison 1982), OFFICIAL CODE OF GA. ANN. § 19-3-9

(Michie 1982) (editorial changes only).
38. Id.
39. Several of these questions, some of which have since been answered, were raised in

an interesting recent article. See Bennett, Georgia Becomes a Quasi Community Property
State, 17 GA. ST. B.J. 134 .(1981). See generally Comment, The Georgia Supreme Court's
Creation of an Equitable Interest in Marital Property-Yours? Mine? Ours!, 34 MERCER L.
REV. 449 (1982).

40. 248 Ga. 427, 284 S.E.2d 13 (1981).
41. Id. at 428, 284 S.E.2d at 14.
42. Id. Presiding Justice Hill concurred. Id. at 429, 284 S.E.2d at 15 (Hill, P.J., concur-

ring). He pointed out that the personal representative of the wife's estate could not sue on
the Stokes claim, nor could the children of the wife recover for her wrongful death since,
under Jones v. Swett, 244 Ga. 715, 261 S.E.2d 610 (1979), she would have been barred be-
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The children in Segars may not be completely barred, however, because
the petition contained an alternative count based on a resulting trust the-
ory. The court held that the claim based on that count did survive the
death of the wife.4 Similarly, in Owens v. Owens" the court held that a
Stokes claim could not be asserted by the executrix of a wife who died
while her divorce action was pending but that the evidence was sufficient
to create a jury question under resulting trust reasoning. Thus, in plan-
ning to avoid possible frustration of an estate plan it is important to keep
in mind both the new theory on which the Stokes claim is based and the
well-established theory of the resulting trust.45

While a personal representative is charged with the responsibility of
promptly ascertaining and taking control of the assets of the estate, if
some of the assets are in the hands of a third party, this third party will
want to be sure that he is turning them over to the right person. That was
the quandary in which the bank found itself in Kelly v. Citizens &
Southern National Bank.4 In that case, the bank had allowed a tempo-
rary administratrix to withdraw funds from an account belonging to the
deceased in order to transfer them to an account in her name as adminis-
tratrix and subsequently to withdraw funds from this new account. Later,
when a permanent administratrix was qualified, she sued the bank and
alleged that there had been a mishandling of the estate funds. 7 The court
of appeals held that the bank properly interpleaded the two administra-
trices and that the bank could not be liable for turning the funds over to
the temporary administratrix absent a showing that it knew the funds
were being withdrawn for a wrongful purpose.4" Implied in the authority
of the temporary administratrix to collect the assets of the estate, and to
earmark them, is the authority to withdraw estate funds from an account
belonging to the deceased and to transfer those funds to an account in
the name of the temporary administratrix in her capacity as such.4

9

cause of the doctrine of interspousal immunity. Justice Hill urged that Jones be overruled.
43. 248 Ga. at 427-28, 284*S.E.2d at 15.
44. 248 Ga. 720, 286 S.E.2d 25 (1982).
45. Another question left unanswered in the Stokes case was the effect, if any, of the fact

that the claimant's wrongdoing caused the divorce. House Bill 1176 was introduced, but
failed to pass, in the 1982 session of the General Assembly. It proposed to bar assertion of a
Stokes claim if the evidence should establish that the claimant-spouse's adultery or deser-
tion caused the separation of the parties. H.R. 1176 (1982) (not enacted).

46. 160 Ga. App. 405, 287 S.E.2d 343 (1981).
47. Id. at 405-06, 287 S.E.2d at 344.
48. Id. at 407, 287 S.E.2d at 345.
49. Id. at 406-08, 287 S.E.2d at 345-46.

328 [Vol. 34



WILLS AND TRUSTS

D. Debts of the Estate

Conflicting lines of authority had developed in Georgia on the question
whether a property settlement and support obligations that are incorpo-
rated into a divorce decree will survive the later death of the obligor. In
Russell v. Fulton National Bank,50 the line of authority started by Ram-
say v. Sims" was followed with the result that the obligation does not
terminate at the death of the obligor unless the decree contained a clear
manifestation of intention that it terminate at his death. Furthermore, a
provision that the obligation should continue until a stated time or event
was not in itself a clear manifestation. Thus, the court held in Russell
that the husband's obligation to support and educate a child does not
terminate at the husband's death unless the child "arrives at age 21, mar-
ries, dies, or becomes self-supporting"" before then. The other line of
authority, represented by Schartle v. Trust Co. Bank,55 would terminate
the obligation at the death of the obligor if the decree stated, as it did in
Russell, that the obligation would continue "until" the stated time or
event.

Seven months after Russell was decided,"" it was overruled in Dolvin v.
Dolvin.55 Ramsay, upon which Russell had relied, was also overruled. In
the Dolvin case, the court held that an incorporated separation agreement
specifying that the husband would pay stated alimony "so long as [his
wife] lives or until such time as she marries again"" did not obligate his
estate to continue payments after his death. While this decision nullifies
the conflicting line of authority, it does not remove the problem. The only
satisfactory solution to the problem is that recommended by Presiding
Justice Hill in his dissenting opinion in the Russell case.5 7 He advised
lawyers drafting or approving separation agreements or consent orders to
include a provision specifying exactly what will happen in the event of
the obligor's death.

50. 247 Ga. 556, 276 S.E.2d 641 (1981), overruled by Dolvin v. Dolvin, 248 Ga. 439, 284
S.E.2d 254 (1981).

51. 209 Ga. 228, 71 S.E.2d 639 (1952), overruled by Dolvin v. Dolvin, 248 Ga. 439, 284
S.E.2d 254 (1981).

52. 247 Ga. at 588, 276 S.E.2d at 643.
53. 239 Ga. 248, 236 S.E.2d 602 (1977).
54. Strictly parenthetically, it is noted that during this period the supreme court af-

firmed a verdict in favor of the obligor's will against a caveat alleging lack of testamentary
capacity, holding that evidence pointing toward lack of capacity at times other than at the
execution of the will would not controvert the positive testimony of the subscribing wit-
nesses unless it would be proof of incapacity at the time of execution. Russell v. Fulton
Nat'l Bank, 248 Ga. 421, 283 S.E.2d 879 (1981).

55. 248 Ga. 439, 284 S.E.2d 254 (1981).
56. 248 Ga. at 439, 284 S.E.2d at 254.
57. 247 Ga. at 558-59, 276 S.E.2d at 643 (Hill, P.J., dissenting).
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E. Power of Sale

Both the power of sale and the manner in which an administrator can
effect a sale of estate assets are strictly circumscribed by statute." One of
the requirements for the sale of land is that notice of the application for
leave to sell be published "once a week for four weeks before the [probate
court] hearing."69 In Hawkins v. Walker,60 the court held that this notice
is a jurisdictional requirement; hence, a showing that publication ap-
peared during only two of the four weeks preceding the hearing rendered
the sale totally void. Since the defect was jurisdictional, it did not need to
appear on the face of the record.61

Prior to 1974 all administrators' sales had to be public sales.62 In 1974
the section requiring public sales was amended. As a result, the previous
section became subsection (a) of the new section and subsections (b) and
(c) were added.6s The additional subsections authorized private sales by
administrators but added other requirements, one of which was that ser-
vice must be on a guardian or guardian ad litem for any minor or incom-
petent heirs. The court in Duncan v. Baggett" construed the additional
requirements as applicable to private sales only. Public sales by adminis-
trators continue to be governed only by subsection (a), which does not
require a guardian for minor or incompetent heirs.

F. Removal of Personal Representative-Surcharge

In Fuller v. Moister," a county administrator, who previously had been
removed from office, was surcharged for failing to make annual returns
and for negligently allowing forged withdrawals from estate accounts. Af-
ter the supreme court affirmed the lower court's decision, the case was
remanded for a detailed accounting. Following ascertainment of the
amount due, the lower court also awarded attorneys' fees and expenses of
litigation to the successor administrator. These additional amounts are

58. GA. CODE ANN. § 113-1706 (Harrison 1975), OFFICIAL CODE OF GA. ANN. § 53-8-23
(Michie 1982) (editorial changes only).

59. Id.
60. 158 Ga. App. 562, 281 S.E.2d 311 (1981).
61. GA. CODE ANN. § 81A-160(d) (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 9-11-60

(Michie 1982) (editorial changes only). See, e.g., Allen v. Allston, 141 Ga. App. 572, 234
S.E.2d 152 (1977). The court in Hawkins mentioned only in passing that the administratrix
bought the property for her own benefit. 158 Ga. App. at 562, 281 S.E.2d at 312.

62. 1958 Ga. Laws 657, 670.
63. GA. CODE ANN. § 113-1702 (Harrison 1977), OFFICIAL CODE OF GA. ANN. §§ 53-8-20,

-34 (Michie 1982) (new laws make provisions applicable to executors as well as
administrators).

64. 247 Ga. 609, 277 S.E.2d 733 (1981).
65. 246 Ga. 397, 271 S.E.2d 622 (1980).
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specifically authorized when the jury finds that a defendant has acted in
bad faith, was stubbornly litigious, or caused the plaintiff unnecessary
trouble and expense. 6" Defendant appealed again, but the supreme court
affirmed the lower court's decision and upheld the surcharge." The ad-
ministrator's failure to make annual returns over a period of years and his
negligence in allowing more than forty thousand dollars to be stolen in
eighty-one forged withdrawals during a period of eighteen months were
sufficient to give rise to the additional charges."

II. RECENT DECISIONS-TRUSTS

A. Resulting Trusts

The most recent case raising resulting trust questions is Martin v. Citi-
zens & Southern National Bank,"9 the fourth instance in which the Su-
preme Court of Georgia dealt with the Martin estate.70 In this appeal the
surviving spouse and sole heir claimed a resulting trust in at least one-
half of the entire estate to which her husband had title at his death. She
claimed that all of the property had been acquired by their joint effort
and that they had an understanding that it was as much hers as it was
his. The supreme court held that while the evidence could be construed
as showing an understanding or agreement that would be the basis of a
resulting trust, it did not demand such a holding; therefore, the trial
court erred in granting the executor's motion for a summary judgment
but was correct in denying the similar motion of the surviving spouse.7'

B. Express Trusts

While the trustee in Griffith v. First National Bank & Trust Co." suc-
ceeded in defending the actions, it was definitely in the kind of awkward
position that can be avoided only by a carefully drafted statement of dis-
cretionary powers. The awkward position was as follows: The trustee

66. GA. CODE ANN. § 20-1404 (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 13-6-11
(Michie 1982) (new law requires that the plaintiff plead specially for this type of expense).

67. Fuller v. Moister, 248 Ga. 287, 282 S.E.2d 889 (1981).
68. Id. at 288, 282 S.E.2d at 890.
69. 248 Ga. 174, 281 S.E.2d 509 (1981).
70. Previous appearances are reported in 244 Ga. 522, 260 S.E.2d 901 (1979), and 246

Ga. 284, 271 S.E.2d 192 (1980), in which the issue was whether the will violated the Mort-
main Statute, and 246 Ga. 756, 272 S.E.2d 711 (1980), in which a resulting trust in favor of
the widow was established in a particular parcel of land, legal title to which was in the
testator at death.

71. 248 Ga. at 176-77, 281 S.E.2d at 511.
72. 249 Ga. 143, 287 S.E.2d 526 (1982).
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was given power to make and to allocate encroachments in favor of the
settlor's wife on two trusts being administered by the trustee, one a mari-
tal deduction inter vivos trust with a general testamentary power in the
wife and the other a remainder trust for the wife for life, remainder to the
settlor's son by a prior marriage. At her death, the wife appointed the
marital deduction trust assets to her two sons by a prior marriage. While
the two trusts were of about equal value at their creation, the result of
the trustee's allocation of encroachments was that $71,733 remained for
the settlor's son and only $10,167 remained for his stepsons.7 The step-
sons' argument was that the marital deduction trust directed the trustee
to take into consideration in making encroachments "any other means of
support" ' available to the wife and that the absence of this language in
the remainder trust mandated exhaustion of the remainder trust before
encroachment upon the marital trust. The court, however, construed
"other means of support" as merely expanding the trustee's discretion to
consider other assets of the wife apart from both trusts." The court also
noted that any apparent unfairness to the stepsons was explained by the
fact that they received $49,750 in the form of property that the settlor
had given to their mother and that had passed to the stepsons at the
mother's death.7'6

III. CONSTRUCTION PROBLEMS

A. Ademption

Even though the Georgia Code speaks only of general and specific lega-
cies,7 Georgia has always recognized the demonstrative legacy, which has
some of the characteristics of each of the others. The demonstrative leg-
acy is like the general legacy in that it is an unconditional gift of the
amount specified. It is like the specific legacy in that it is payable from a
specified portion of the estate if that source is available. Similarly, the
demonstrative legacy abates along with specific rather than general lega-
cies.7" Whether the legacy in Lavender v. Cooper" was adeemed de-

73. Id. at 143-44, 287 S.E.2d at 528.
74. Id. at 145, 287 S.E.2d at 529.
75. Without this expanded discretion the trustee could consider only trust assets in de-

ciding the amount needed to maintain the wife in her accustomed standard of living. See
Hamilton Nat'l Bank v. Childers, 233 Ga. 427, 211 S.E.2d 723 (1975).

76. 249 Ga. at 147, 287 S.E.2d at 530.
77. OFFICIAL CODE OF GA. ANN. § 53-2-95 (Michie 1982), GA. CODE ANN. § 113-808 (Harri-

son 1975).
78. 1 D. REDFEARN, WILLS AND ADMINISTRATION IN GEORGIA §§ 153-155 (Supp. 1981).
79. 248 Ga. 685, 285 S.E.2d 528 (1982).
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pended upon whether it was specific or demonstrative. The legacy was
stated as a bequest of "the sum of $8,000.00. Said $8,000.00 bequest to be
paid from savings certificate I [the legator] now hold."6 0 The certificate
was then identified as one in the joint names of the testator and the lega-
tee. This clearly demonstrative language was rendered less certain,
though, by a subsequent clause in the will referring to "the $8,000.00 cer-
tificate referred to and bequeathed" 81 in the earlier clause. No certificate
of that kind was in the estate at the testator's death, but there was one of
that denomination in the name of the testator alone. Stressing that the
legacy was stated to be a gift of "the sum of $8,000.00" rather than a gift
of the certificate itself, the court held that the legacy was demonstrative
and was not adeemed, but that it was payable instead from the general
assets of the estate.82

B. Adopted Children as Beneficiaries Under a Trust for 'Children'

Thomas v. Trust Co. Bank8" was concerned with the construction of an
irrevocable inter vivos trust set up in 1928. It provided for the payment of
the income to the settlor's son for life, remainder to "the children born or
to be born"' 4 to the son. When the trust was set up, the son had one
natural child by his first wife, but subsequently he remarried and adopted
two children. When the trust terminated at his death in 1979, the
adopted children claimed that they qualified as remaindermen. Under
the law in effect at the creation of the trust, an adopted child stood, in
relation to all persons other than the adopting parents, as if no adoption
had taken place. 86 That law, however, was amended in 1949 to provide
that an adopted child should be considered in all respects as a natural
child of the adopting' parent for purposes of succession to property. De-
spite this change in the law, the court held that the adopted children did
not qualify as takers, stressing that the crucial issue is what the settlor
intended and not what a particular statute says.87 Her intention" to in-
clude only natural children seems to have been found in her use of the
word 'born.' Also relevant, the court said, was the fact that the settlor,

80. Id. at 685-86, 285 S.E.2d at 529.
81. Id. at 686, 285 S.E.2d at 530.
82. Id. at 686-87, 285 S.E.2d at 530.
83. 247 Ga. 693, 279 S.E.2d 440 (1981).
84. Id. at 693, 279 S.E.2d at 441.
85. GA. CODE OF 1910 § 3016, superseded by GA. CODE ANN. § 74-404 (1933) (current

version at OFFICIAL CODE OF GA. ANN. § 19-8-14 (Michie 1982), GA. CODE ANN. § 74-413
(Harrison 1981) (editorial changes only)).

86. 1949 Ga. Laws 1157, repealed by 1977 Ga. Laws 201, 219 (substantially reenacted as
§ 74-413; see supra note 85).

87. 247 Ga. at 694, 279 S.E.2d at 442.
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after the 1949 amendment, executed a codicil in which she reemphasized
her desire to benefit only natural children of the son. While this may be
relevant, it does not add to the precedential value of this opinion since
the language of the codicil was not quoted."

88. Id. at 693-94, 279 S.E.2d at 440-42.
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