
Real Property

by George A. Pindar*

I. INTRODUCTION

One of the rewards of law study (or should we call it 'law watching'?) is
to see growth occurring before the beholder's eyes. Even in the suppos-
edly static field of real property law, we can see progressive trends in
motion. This growth often is evidenced by the application of modern con-
tract principles to the ancient common law of land, which originally
sprang out of the feudal system of the middle ages, brought to England
by William the Conqueror.

These recent trends are well illustrated by Worthey v. Holmes.' Prior
to Worthey, old-line property lawyers continued to insist upon the an-
cient doctrines of merger by deed and caveat emptor, both of which were
capable of fostering inconsistency and injustice when applied to sales by a
vendor-builder. These lawyers maintained that a professional builder was
fully liable for negligence in performing-a building contract on another
party's land, but if he built a house on his own land and conveyed the
finished product to a purchaser, the ancient conveyancing rules applied
instead and shielded him from all liability, unless the purchaser could
show fraudulent representations or concealment by the builder.' In
Holmes v. Worthey,s however, a rebellious majority of the court of ap-
peals, with three judges concurring in the judgment only, issued a magnif-
icent endorsement of a more progressive viewpoint now being expressed
by courts throughout the country.4 According to this viewpoint, when the

* Of counsel to the firm of Gershon, Ruden, Pindar & Olim, Atlanta, Georgia. Mercer
University (J.D., 1927). Author of GEORGIA REAL ESTATE LAW AND PROCEDURE (2d ed. 1979)
and AMERICAN REAL ESTATE LAW (1976). Member, State Bar of Georgia.

1. 249 Ga. 104, 287 S.E.2d 9 (1982).
2. Dooley v. Berkner, 113 Ga. App. 162, 147 S.E.2d 685 (1966) (overruled by Holmes v.

Worthey, 159 Ga. App. 262, 282 S.E.2d 919 (1981), aff'd, 249 Ga. 104, 287 S.E.2d 9 (1982));
Annot. 25 A.L.R.3D 383 (1969).

3. 159 Ga. App. 262, 282 S.E.2d 919 (1981), aff'd, 249 Ga. 104, 287 S.E.2d 9 (1982).
4. See McDonald v. Mianecki, 79 N.J. 275, 398 A.2d 1283 (1979); Hartley v. Ballou, 286
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builder's contract requires him to perform two separate undertakings,
namely, to erect on the land a properly built structure and to convey the
land with the structure on it, his conveyance of the land is not necessarily
a performance of the contract if the house is built improperly. The court
of appeals' opinion fully examined the problem and reversed the trial
judge, who had dismissed the complaint against a vendor-builder on the
ground that no fraud was alleged.5 The complaint against the vendor-
builder had alleged only improper construction. 6

With one dissent and two concurrences, the supreme court affirmed the
opinion of the court of appeals.7 The supreme court was confronted with
a number of its older decisions supporting the position of the trial judge.8

Although those decisions appear difficult to distinguish, Chief Justice Jor-
dan, in his majority opinion, managed to come through with a convincing
affirmance. He concluded:

[N]either caveat emptor nor merger by deed is a viable defense by a
builder-seller against a homeowner's tort-negligence and breach of con-
tract claims seeking recovery for latent building construction defects
about which the purchaser-homeowner did not know and in the exercise
of ordinary care would not have discovered, which defects either were
known to the builder-seller or in the exercise of ordinary care would have
been discovered by him.9

In another vendor-builder case, Lively v. Garnick,10 the purchaser ac-
cepted a deed and went into possession when construction was finished.

N.C. 51, 209 S.E.2d 776 (1974). See also Sims v. Lewis, 374 So. 2d 298 (Ala. 1979) (appel-
lants sufficiently stated a claim upon which relief could be granted under the theories of
implied warranty of fitness and habitability); Tassan v. United Dev. Co., 88 Ill. App. 3d 581,
410 N.E.2d 902 (1980) (concerning a developer-seller of condominiums). See generally Com-
ment, Homes Sales: A Crack in the Caveat Emptor Shield, 29 MERCER L. REv. 323 (1977);
Comment, Implied Warranties in Housing: Let the Buyer Rejoice, 25 U. FLA. L. REv. 619
(1973).

5. 159 Ga. App. at 272, 282 S.E.2d at 927.
6. Id. at 269, 282 S.E.2d at 924.
7. 249 Ga. at 106, 287 S.E.2d at 11 (Justice Weltner wrote the dissenting opinion, and

Justices Marshall and Clarke concurred in the judgment only).
8. P.B.R. Enters. v. Perren, 243 Ga. 280, 253 S.E.2d 765 (1979); Wilhite v. Mays, 239

Ga. 31, 235 S.E.2d 532 (1979).
9. 249 Ga. at 106, 287 S.E.2d at 11. The trend is to discard ancient property dogmas in

favor of modern contract principles, even in the construction of deeds. See Oldfield v.
Stoeco Homes, Inc., 26 N.J. 246, 260, 139 A.2d 291, 299 (1958), in which the court said,

the more one probes into the essence of this arraiigement the more it becomes
apparent that although deeds were utilized as the devices to accomplish the ulti-
mate desired results, the transaction bears a closer resemblance to the law of con-
tract than of real property. Cf. S. WILLISTON ON CONTRACTS § 845; RESTATEMENT,

CONTRACTS §§ 250, 276.
10. 160 Ga. App. 591, 287 S.E.2d 553 (1982).
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Later, he began to discover construction defects that were not noticeable
in advance of his occupancy. He sought damages for a faulty air condi-
tioner, a sagging carport roof, and a leaky chimney. 1 In the pleadings, he
based his claim on fraud and deceit, alleging promises and representa-
tions made at the closing.1

2 This may have been a mistake, since the court
of appeals ruled that under the pleadings he must prove intentional
fraud, including the builder's actual knowledge of the alleged defects."' If
the action had been for negligence this proof would not be required. This
appears to be a highly technical approach harking back to the days when
the probata had to agree with the allegata.1 4

Another vendor-builder contract came before the supreme court in
Jones v. Gaskins.15 After learning that access to the property was in liti-
gation and that there were no water or electrical lines available, the pur-
chaser sought a rescission of the contract and a return of his payments
made on the purchase price.1 6 The vendor defended on several grounds,
including a claim that the contract contained a vague provison for subor-
dination of a construction loan to be obtained by the purchaser. The trial
judge held that the provision was too vague. The appellate court dis-
agreed with the trial judge, but pointed out that vagueness of the sales
contract would not prevent a party from rescinding and recovering pay-
ments made by him.17 The case, however, was reversed and remanded for
a new trial.

The memorandum required by the statute of frauds in the sale of land
must contain within its borders every essential term of the contract." In
Smith v. Cox,19 the alleged purchaser, under a poorly drawn lease, went

11. Id. at 593, 287 S.E.2d at 556.
12. Id. at 591-92, 287 S.E.2d at 555.
13. Id. at 593-94, 287 S.E.2d at 556.
14. The old common-law rule, now abolished, that a fatal variance between the case as

pleaded and the case as shown by the evidence required a nonsuit is seldom encountered in
modern practice. See 61A Am. JuR. 2D Pleadings §§ 368-381 (1981). We are still, however,
far from the utopian system of which Justice Lumpkin spoke in Tuggle v. Wilkinson, 17 Ga.
90 (1855), in which he said:

[T]he age of quirks and quibbles is past in Georgia. The giant Truth can no longer
be tied down by the small cords of technicality. We sit here in judgment upon
men's rights, and not to pass upon the comparative ingenuity and skill of their
Counsel .... Henceforth, form is nothing-substance is everything. Technicali-
ties will soon be regarded as the mere legal small swordship of a by-gone period.

Id. at 92 (emphasis in original).
15. 248 Ga. 510, 284 S.E.2d 398 (1982).
16. Id. at 511, 284 S.E.2d at 399.
17. Id. at 512, 284 S.E.2d at 400.
18. Tippins v. Phillips, 123 Ga. 415, 417, 51 S.E. 410, 411 (1905). See Durham v.

Davison, 156 Ga. 49, 54, 118 S.E. 726, 738 (1923).
19. 247 Ga. 563, 277 S.E.2d 512 (1981).
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into possession for two years at seventy dollars per month, but claimed
there was an oral agreement that the rental payments were to be applied
to the purchase price of the property. After nine years of paying rent, the
purchaser requested a deed to the property pursuant to the alleged oral
agreement. Thereafter, the alleged vendor brought an action for a writ of
possession. The alleged purchaser counterclaimed and contended that
there had been part performance of the alleged lease-purchase agreement
and that the part performance constituted an exception to the statute of
frauds. The trial judge, however, did not agree, and ruled that possession
as tenant under a written lease, accompanied by payment of the stipu-
lated rent, could not be converted by parol testimony into a purchase
contract. The supreme court reversed, principally on the ground that
most of the payments had been made after the lease had expired and the
alleged purchaser had ceased to occupy the house except for storage pur-
poses, although he had continued to pay the agreed amount monthly in
reliance on the oral agreement.20 The reversal was based on the trial
judge's direction of a verdict for the alleged vendor-lessor. Perhaps the
case should have been left with the jury. The opinion in Smith is debata-
ble in light of Grist v. Foster,"1 which the court regarded as distinguisha-
ble. In Smith, unlike Grist, appellants contested appellees' assertion that
they were currently in possession under the terms of the lease. In Grist,
the court said that in order to prevail under Georgia Code Ann. section
37-802," Grist must show that his possession was in reliance on the oral
option to purchase .2

II. ESTATES

The American law of future estates is perhaps the only remnant of an
amazingly complicated body of law originating in Britain but abolished
by an act of Parliament in 1925.1' In Britain, the only permissible estates
are fee simples, easements, leaseholds, and rent charges. In all civil law
countries, future estates and trusts were forbidden by the Napoleonic
Code and do not exist today."5 In this country, however, we continue to

20. Id. at 563-64, 277 S.E.2d at 513.
21. 246 Ga. 565, 272 S.E.2d 297 (1980).
22. GA. CODE ANN. § 37-802 (Harrison 1979), OFFICIAL CODE oF GA. ANN. § 23-2-131

(Michie 1982) (editorial changes only).
23. 246 Ga. at 566, 272 S.E.2d at 299.
24. See generally 1 H. TIFFANY, THE LAW OF REAL PROPERTY § 26 (1939). By contrast,

Scotland appears to have remained largely in a feudal system of its own in which the vassal
holds land under his superior for payment of an annual feu duty, under terms dictated by
the superior. G. PINDAR, AMERICAN REAL ESTATE LAW § 7-1, at 206 n.9 (1976) [hereinafter
cited as PINDAR, AMERICAN REAL ESTATE].

25. PINDAR, AMERICAN REAL ESTATE supra note 24, § 7-1, at 206 nn. 8-9 (Supp. 1981).

258 [Vol. 34
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puzzle over the intricacies of future estates as did the Duke of Norfolk's
heirs.'6

In Hack v. Woodward,'7 a trust deed was made for the grantor's wife
and her children for life, and on their demise "to such child or children or
representatives of child or children as her said children may leave in
life."' One of the grandchildren survived his parent, who was one of the
children named as life tenant, but failed to survive the last life tenant.
The court was bound by Palmer v. Atwood," which construed the same
deed. In Palmer, the court concluded that the language of the deed con-
veyed a remainder interest only to those grandchildren who were in life
when all the life tenants died. Another contention arose in Hack that was
not settled in Palmer. Did the grandchildren take their remainder inter-
ests per stirpes or per capita? The trial court ruled that under the lan-
guage naming children "or representatives of child or children,'3 each
grandchild acquired his remainder interest per stirpes, which was
divested if he did not survive the last surviving tenant. Grandchildren,
however, are not subject to such an unequal distribution, which the su-
preme court said would vary their interest from one-fifth to one-thirtieth;
they are each entitled to an equal share regardless of their parentage. The
supreme court, therefore, held that distribution to the grantor's
grandchildren is per capita, and the distribution to the representatives of
those grandchildren predeceasing the last life tenant is per stirpes8 1 The
case is a good example of the incredibly close points of construction that
can arise in the field of future interests.8 '

Another example of the conundrums the law of future interests offers
can be found in Raines v. Duskin.8 ' A will containing what is commonly
known as an executory devise provided that if any of the named benefi-
ciaries should "die without leaving bodily heirs," then their property
should go to the other legatees named in the will "or their [the legatees']
representatives."" Although the beneficiaries in question died leaving
bodily heirs, appellees contended that the language created a fee tail,
which had to be converted into a fee simple under the provisions of the

See Merryman, Ownership and Estate, 48 TUL. L. REv. 916 (1974).
26. Duke of Norfolk's Case, 22 Eng. Rep. 931 (1682).
27. 248 Ga. 504, 284 S.E.2d 411 (1981).
28. Id. at 504, 284 S.E.2d at 412.
29. 188 Ga. 99, 3 S.E.2d 63 (1939).
30. 248 Ga. at 504, 284 S.E.2d at 412.
31. Id. at 507, 284 S.E.2d at 413.
32. If the above should be too simple for the overeducated legal scholar, please take a

look at Antley v. Antley, 132 S.C. 306, 128 S.E. 31 (1925).
33. 247 Ga. 512, 277 S.E.2d 26 (1981).
34. Id. at 513, 277 S.E.2d at 28.

19821 259
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Georgia Code. 5 The court went to considerable length to review the his-
tory of fee tail estates at common law and in Georgia, but reached the
predictable result already reached in a number of prior decisions36 that
such a provision conveyed a fee simple interest subject to defeasance
should the grantee die without leaving issue.37

The distinction between a present conveyance and a testamentary gift
of land is often glibly stated but difficult to apply. 8 Although modern
case law contains very few examples of deeds held void or testamentary,
Mitchell v. Mitchell39 is a recent example. In Mitchell, a husband signed
and delivered to his ex-wife a document addressed to "whom it may con-
cern." It stated that the husband "being of sound mind and good health"
does hereby leave certain described land to his ex-wife "as long as she
lives & then to my daughter Peggy Anne Tinsley.""' The court pointed
out that the document did not constitute a valid deed because it was not
supported by consideration. The court then held that the document did
not constitute a gift because the document was testamentary in nature
and lacked the formalities required of wills. "'

III. THE PROBATE CODE

Georgia's antiquated probate code 4' continues to creak along like an
oxcart on the expressway, and a number of warnings have come to mark
an alarming lack of due process and constitutionality. There are too
many cases in which drastic administrative steps are taken without actual
notice to interested parties. Even when the parties are known and could

35. GA. CODE ANN. §§ 85-505 to -506 (Harrison 1977), OFFICIAL CODE OF GA. ANN. §§ 44-
6-24 to -25 (Michie 1982) (editorial changes only).

36. See Johnson v. Johnson, 213 Ga. 466, 99 S.E.2d 827 (1957); Scranton-Lackawanna
Trust Co. v. Bruen, 206 Ga. 872, 59 S.E.2d 397 (1950); Davidson v. Blackwell, 152 Ga. 48,
108 S.E.2d 469 (1921); Curles v. Wade & Brimberry, 151 Ga. 142, 106 S.E. 1 (1920).

37. 247 Ga. at 521, 277 S.E.2d at 34. See also Witcher v. Witcher, 231 Ga. 49, 200 S.E.2d
110 (1973) (holding that testator's son who survived testator and died before the death of
the life tenant without leaving children had a vested remainder interest inherited by his
widow).

38. See G. PINDAR, GEORGIA REAL ESTATE LAW AND PROCEDURE § 19-9 (1979) [hereinafter
cited as PINDAR, GEORGIA REAL ESTATE].

39. 159 Ga. App. 495, 283 S.E.2d 709 (1981).
40. Id. at 495, 283 S.E.2d at 710.
41. Id. at 496, 283 S.E.2d at 710. See Johnson v. Shook, 156 Ga. App. 878, 275 S.E.2d

815 (1981).
42. GA. CODE ANN. tit. 113 (Harrison 1975 & Supp. 1982) (recodified in scattered sections

of OFFICIAL CODE OF GA. ANN. tit. 53 (Michie & Supp. 1982)). The 1982 legislature, however,
essayed to outline fully the entire jurisdiction of the probate court and thus added some
consolation to probate judges not sure of their powers. 1982 Ga. Laws 1502 (codified at
OFFICIAL CODE OF GA. ANN. § 15-9-30 (Michie & Supp. 1982) (formerly GA. CODE ANN. § 24-
1901 (Harrison 1981 & Supp. 1982)).
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be served easily, the statute allows the pretensions of notice by publica-
tion in newspapers of general circulation to suffice. In Allan v. Allan,'3 a
husband and wife acquired title to property as cotenants and were later
divorced. The ex-husband died and left a will that named his second wife
as executrix but that gave his one-half interest in the property to the
former wife. The second wife did not probate the will, but did apply for a
year's support and was awarded her husband's one-half interest. Al-
though statutory publication notice was given, the first wife had no
knowledge of the proceeding." In the subsequent partition proceeding,
the court held that mere notice by publication is constitutionally defec-
tive when, as in Allan, the estate is unrepresented by an administrator or
qualified executor, and a party at interest (here, a devisee under an un-
probated will) is known, but is not notified of the proceeding. The court,
however, limited its ruling to future awards, leaving intact other awards
made prior to its decision. 45

Later, in Sibley v. Board of Missions of Cumberland Presbyterian
Church,"' the court dealt with a 1969 year's support award to a widow in
which an adult heir had been deprived of his undivided interest in the
land. The heir alleged a deliberate scheme to deprive him of a child's
share by concealing the proceeding from him. The court refused to make
an exception to the rule established in Allan on the ground that there
was no allegation of fraud in the proceedings and adhered to its position
that Allan applied only to future awards.' 7 Nor did it change the result,
said the court, that in 1979 (three years after Allan), without notice to
the adult heir, the widow obtained an order to sell the property, since at
that date the adult heir's interest already had been divested. The device
of making a constitutional ruling without retroactive effect is ingenious
but fundamentally inconsistent and is bound to raise more problems in
the future.4

8

43. 236 Ga. 199, 223 S.E.2d 445 (1976).
44. Id. at 199-200, 223 S.E.2d at 447-48.
45. Id. at 206-08, 223 S.E.2d at 451-52.
46. 248 Ga. 854, 287 S.E.2d 5 (1982).
47. Id. at 855, 287 S.E.2d at 6. Although the statute does not require notice to the adult

heirs (see OFFICIAL CODE OF GA. ANN. § 53-5-2 (Michie 1982), GA. CODE ANN. § 113-1002
(Harrison 1975 & Supp. 1982) (new law restores notice requirement to estate's representa-
tive)), there are many cases in which the confidential relationship of the parties or previous
assurances will require notice by the rules of estoppel and fair play. See Hogg v. Hogg, 206
Ga. 691, 58 S.E.2d 403 (1950); Johnson v. Bogdis, 205 Ga. 535, 54 S.E.2d 620 (1949); Ellis v.
Hogan, 147 Ga. 609, 95 S.E. 4 (1917).

48. The United States Supreme Court set the precedent for avoidance of retroactivity.
As stated in Chicot County Drainage Dist. v. Baxter State Bank, 308 U.S. 371, 374 (1939),
"The past cannot always be erased by a new judicial declaration.... Questions of rights
claimed to have become vested, of status, of prior determinations deemed to have finality
and acted upon accordingly. . .demand examination .... [AID all-inclusive statement of a

1982]
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IV. CONDOMINIUMS

The modern concept of a condominium is a high-rise apartment house
in which each apartment owner resides in a multistory building and owns
only his apartment coupled with an undivided interest in the common
areas and amenities, such as clubhouses, driveways, parks, pools, and ten-
nis courts. Condominium legislation, however, has been used advanta-
geously to promote another type of structure known as the townhouse: a
row of apartments with common walls, in which each unit stands on its
own land. Most of these projects have managed to fall within the legisla-
tive plan for condominiums. Yet in Country Greens Village One Owner's
Association v. Meyers,"' the court held that although there were rows of
"townhomes" for sale, the Condominium Ac 8 was not complied with be-
cause the name "condominium" was not used; it was called "a planned
unit development." ' Unit owners were not given undivided interests in
the common areas; title to these areas was put in the owners' association.
The result of noncompliance with the Condominium Act was that the
owners' association could not foreclose liens at law on the units of delin-
quent members for failure to pay assessments.5 2 The court, however, left
room for further action on the theory of equitable lien.

V. MORTGAGES

Releases from personal liability have become fairly common in drafting
the modern mortgage and its Georgia substitute, the security deed. They
generally provide that the grantor is absolved from all personal liability
for the secured indebtedness and that the grantee 'will look solely to the
land as security for the note secured.' In Pendergrast v. Ewing,5 3 the fore-
closure sale brought a surplus of $53,000 over the secured debt. The
lender sought to apply the surplus to attorneys' fees. The purchaser, who
bought the property subject to the loan without assuming it, claimed en-
titlement to the excess on the ground that she had received no notice of a
claim for attorneys' fees. The court, citing Georgia Code Ann. section 20-
506(c)," held that the statute required notice of such claims to be served
only on "the maker, indorser or party sought to be held on said obliga-

principle of absolute retroactive invalidity cannot be justified."
49. 158 Ga. App. 609, 281 S.E.2d 346 (1981).
50. OFFICIA CODE OP GA. ANN. tit. 44, ch. 3, art. 3 (Michie 1982) (formerly GA. CODE

ANN. ch. 85-16e (Harrison 1978 & Supp. 1982)).
51. 158 Ga. App. at 609-10, 281 S.E.2d at 348.
52. 158 Ga. App. at 611, 281 S.E.2d at 348-49.
53. 158 Ga. App. 5, 279 S.E.2d 233 (1981).
54. GA. CODE ANN. § 20-506(c) (Harrison 1977), OFFICIAL CODE OF GA. ANN. § 13-1-11(3)

(Michie 1982).
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tion,"1 and that a purchaser not assuming the loan did not fall into any
of these categories. The attorneys' fees authorized in the event of default,
therefore, were collected properly from the proceeds of the sale."

Baler Corp. v. Davidsons7 also concerned release from personal liabil-
ity. The security deed was subject to several prior loans that the grantor
apparently had not assumed. He allowed them to go into default, and
foreclosure resulted, so that the present grantee lost his security. Al-
though the grantee began foreclosure, the action was dismissed. He then
filed a personal action against the grantor. The grantee claimed that
under the particular phraseology of the exculpatory clause the grantor
lost all his protection when he permitted foreclosure of the prior instru-
ments." The language under consideration, however, did not quite cover
the case. It provided that the exemption from liability was subject to the
condition that "at the time such foreclosure is commenced the under-
signed is not in default"' on the prior loans. Actually, according to the
court, at the time of foreclosure, the prior loans already had been fore-
closed, and therefore, the loans were no longer in default. The point is a
close one, and a fairly good argument could be made to the contrary."e

VI. LANDLORD AND TENANT

Much judicial error arises out of the literal-minded attitude that ac-
cepts the apparent dictates of 'logic' as leading unerringly into an accept-
able result.61 The supreme court had to avoid such a situation in Metro
Management Co. v. Parker." The court of appeals, citing three prece-
dents, which appeared to support the conclusion fully, held that a rent-

55. 158 Ga. App. at 6, 279 S.E.2d at 235 (quoting GA. CODE ANN. § 20-506(c)).
56. Id. at 7, 279 S.E.2d at 235.
57. 158 Ga. App. 804, 282 S.E.2d 388 (1981).
58. Id. at 805, 282 S.E.2d at 389.
59. Id. at 804, 282 S.E.2d at 389.
60. The exculpatory clause in the security deed stated that the holder of the note (the

grantee) shall rely solely on the collateral securing the note as payment for the property and
shall not hold the grantor personally liable for any deficiency, provided that when the
grantee forecloses, the grantor is not in default for nonpayment of any of the prior loans. Id.
The court, however, read the exculpatory clause as requiring the grantee to foreclose as a
condition precedent to any personal action against the grantor. Id. at 806, 282 S.E.2d at 390.
The grantee-holder argued that the intent of the security deed was simply to impose per-
sonal liability on the grantor if he should jeopardize the underlying collateral by defaulting
on the prior loans. Id. at 805, 282 S.E.2d at 389.

61. Cardozo said it better in THE GROWTH OF THE LAW: "Judges march at times to piti-
less conclusions under the prod of a remorseless logic which is supposed to leave them no
alternative." He recommends "a sounder analysis of the growth of law, a deeper and truer
comprehension of its methods." B. CARDOZO, THE GROWTH OF THE LAW 66 (1924).

62. 247 Ga. 625, 278 S.E.2d 643 (1981).

2631982]
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delinquent tenant could not be dispossessed by a mere demand for pos-
session; the landlord first had to terminate the lease." That opinion ap-
pears to be inherently wrong because the result would deprive landlords
of their remedy against a nonpaying tenant of regaining possession in or-
der to relet, while continuing to hold the first tenant for the future rents
not recouped from new tenants. For this purpose, the lease must be kept
in force, not terminated. All states have statutes permitting a landlord to
dispossess for rent default without first terminating the lease." Of the
three cases relied on by the court of appeals, two concerned public hous-
ing controlled by federal legislation, which expressly required termination
notice.6 The third case was decided on the special terms of the lease."

There is, however, in Turner Communications Corp v. Hickcox, 67 a
more recent ruling of the supreme court that affords a perfect example of
the opposite situation. A lease of land for an outdoor advertising display
contained an elaborate termination clause requiring ninety days' notice
by either party. 8 A demand by the lessor or his successor in title for "im-
mediate possession" was held invalid since there had been no termination
by notice as required in the lease.19 No default in rent was involved.

Many landlord-tenant laws have been revised to relieve occupants of
rented apartments and of rented houses of the hardships imposed on
them under the old common law.70 Georgia has a recent statute along this
line.7 ' The landlord, however, is not always the villain in the
case: tenants can be destructive, and some are careless about paying
rent. In Williams v. Housing Authority,71 the Housing Authority" gave de-
fendant thirty days' notice of eviction because of various problems and
incidents. When defendant did not vacate the nonsubsidized apartment,
dispossessory proceedings were brought against her .7 The court distin-
guished subsidized housing from nonsubsidized housing and insisted that
private leasing is not governed by any constitutional safeguards over and

63. Metro Management Co. v. Parker, 156 Ga. App. 686, 275 S.E.2d 827 (1980), rev'd 247
Ga. 625, 278 S.E.2d 643 (1981).

64. See, e.g., OFFICIAL CODE OF GA. ANN. § 44-7-50 (Michie & Supp. 1982) (formerly GA.
CODE ANN. § 61-301 (Harrison 1979)).

65. Baker v. Housing Auth., 152 Ga. App. 64, 262 S.E.2d 183 (1979); Housing Auth. v.
Berryhill, 146 Ga. App. 374, 346 S.E.2d 406 (1978).

66. Wig Fashions, Inc. v. A-T-O Properties, 145 Ga. App. 325, 243 S.E.2d 526 (1978).
67. 161 Ga. App. 79, 289 S.E.2d 260 (1982).
68. Id. at 79-80, 289 S.E.2d at 261.
69. Id. at 82, 289 S.E.2d at 263.
70. See PINDAR, GEORGIA RE.AL ESTATE, supra note 38, § 11-40.
71. OFFICIAL CODE OF GA. ANN. § 44-7-7 (Michie 1982), GA. CODE ANN. § 61-105 (Harri-

son 1979) (editorial changes only).
72. 158 Ga. App. 734, 282 S.E.2d 141 (1981).
73. Id. at 734, 282 S.E.2d at 143.
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above the terms of any other written contract.' When the lease permits
the landlord to terminate at any time by giving the tenant at least thirty
days' notice, the tenant's contentions that she was entitled to a hearing
and that she could not be dispossessed without good cause must be re-
jected. Although the landlord, a municipal housing authority, operated
low-cost housing subsidized by federal aid, the particular house in ques-
tion was not a subsidized part of its activities."'

In Dudar v. Lewis, 6 after the tenant had occupied the house for ap-
proximately two months he complained to the landlord, who had moved
out of the house and into a trailer in the back yard, that the house was in
disrepair and was unfit for occupancy. The landlord then gave the tenant
a signed statement authorizing the tenant to live in the house rent free in
return for repairs done or to be done on the property. 77 The duration of
this agreement was in dispute. The tenant contended that this agreement
was to remain in effect for as long as he desired and that it constituted a
valid gift of the property to him for life. The court of appeals, however,
disagreed. There was no proof that the tenant made any repairs, and the
signed statement was invalid because no legal consideration supported it.
The tenant, therefore, was subject to dispossession for nonpayment of
rent.

7 8

In Godwin v. Olshan,7 9 a young employee of a sandwich shop, which
was located in a shopping center, was shot during an armed robbery. A
provision in the lease between the sandwich shop and the shopping center
charged the lessee with the cost of providing security for the common
areas of the shopping center if the lessor decided to provide such security.
The employee contended that this provision had the implied effect of
fixing upon the lessor an obligation to take protective measures, which
had been inadequately performed. The court, however, invoked the well-
settled rule that a landlord who fully parts with possession of the prem-
ises is absolved from liability to third parties, including employees in-
jured on the leased premises. 80 Although the lessor retained the right to
enter the premises for certain purposes and controlled the maintenance of
insurance policies on that property, this did not amount to a retention of
possession on his part.

74. Id. at 737, 282 S.E.2d at 144-45.
75. Id. at 734, 282 S.E.2d at 142.
76. 158 Ga. App. 724, 282 S.E.2d 194 (1981).
77. Id. at 724-25, 282 S.E.2d at 195.
78. Id. at 726, 282 S.E.2d at 196.
79. 161 Ga. App. 35, 288 S.E.2d 850 (1982).
80. Id. at 36, 288 S.E.2d at 851.
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VII. EVIDENCE OF TITLE

The work of a conveyancer may be defined as the amassing of sufficient
title evidence to produce a marketable title, and in this respect, it im-
pinges into the field of evidence. Every title reaches its moment of truth
when a landowner must appear in court and prove he is indeed the owner.
In so doing, he must conform to the rules for the proof of documents and
facts, the best evidence rule, the parol evidence rule, and cope with many
other refinements. In Herston v. Locke,s' a property owner sued in trover
to recover a large sign situated on the property. At the trial, he attempted
to prove his ownership of the realty by introducing a photocopy of his
deed. After defendant's objection that the photocopy was not the best
evidence of title, the tendered evidence was withdrawn. Thereafter, plain-
tiff testified without objection that he owned the land on which the sign
stood. Although a party generally may not prove his title to realty solely
by his testimony, the court said this would suffice because no objection
was made. Testimony probative of ownership, admitted without objec-
tion, is evidence sufficient to satisfy the any evidence rule.82 Actually, the
court could have elaborated on the point for the benefit of future liti-
gants. When title to land is only collaterally or incidentally in issue, or is
not in issue, it may be shown by parol evidence." Although dependent on
documents, possession, and numerous other factors, ownership is an ulti-
mate fact." An original deed bearing the clerk's certificate of filing is
admissible in evidence without further proof.8' A certified copy is admis-
sible on proof of loss or destruction of the original instrument.ss Posses-
sion is a similar question of ultimate fact, though made up of a series of
possessory acts, and the testimony of a witness may establish who was in
possession of land at a given time.87 Mere proof of a deed to a plaintiff or
a defendant does not establish title, unless accompanied by evidence of at
least seven years' possession." A prima facie case of title, however, may

81. 160 Ga. App. 120, 286 S.E.2d 349 (1982).
82. Id. at 120-21, 286 S.E.2d at 350.
83. See DeKalb County v. McFarland, 231 Ga. 641, 652-53, 203 S.E.2d 495, 500 (1974).

See also ENCYCLOPEDIA OF GEORGIA LAW Evidence (Civil) § 59 (1979) (best evidence rule
does not apply to collateral writings).

84. Domin v. Brush, 174 Ga. 32, 161 S.E. 809 (1931).
85. The deed is admissible unless the maker of the deed, one of his heirs, or the opposite

party in the action files an affidavit that, to the best of his knowledge, the deed is a forgery.
OFFICIAL CODE OF GA. ANN. § 44-2-23 (Michie 1982), GA. CODE ANN. § 29-415 (Harrison
1980) (editorial changes only).

86. GA. CODE ANN. § 29-417 (Harrison 1980) (not codified in the Code of 1981).
87. Sweeney v. Sweeney, 121 Ga. 293, 48 S.E. 984 (1904).
88. Under Georgia law, adverse possession for a period of seven years, if accompanied by

written evidence of title, vests title by prescription. OFFIcIL CODE OF GA. ANN. § 44-5-164
(Michie 1982), GA. CODE ANN. § 85-407 (Harrison 1978) (new law codifies provision that
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be established by proof of a forty-year chain of deeds or other
muniments.1s

VIII. EMINENT DOMAIN

An extreme example of the abuse of the power of eminent domain is
found in Earth Management, Inc. v. Heard County," in which the
county learned that a hazardous waste facility was about to be con-
structed within its borders. The county hastily brought a condemnation
proceeding against the area selected for that purpose, claiming it as the
site of a county park for recreation and public use." The court held that
this action, which was an attempt to use the power of eminent domain to
defeat a legitimate activity in which the state had an interest, could not
prevail as against prior legislation" that preempts any authority of a
county as against a hazardous waste facility. The court found that the
condemnation by the county was obviously brought in bad faith for the
sole purpose of defeating such a facility in the county. The declarations of
county officials and the previous passage of zoning ordinances for the
same purpose evidenced bad faith.93

IX. ZONING

The requirement that all administrative channels for relief be ex-
hausted has led to rulings that objections to zoning which were not
presented to the zoning authorities may not be offered for the first time

prescription shall not run against the state).
89. OFFICIAL CODE OF GA. ANN. § 44-2-22 (Michie 1982), GA. CODE ANN. § 38-637 (Harri-

son 1981).
90. 248 Ga. 442, 283 S.E.2d 455 (1981).
91. Id. at 442, 283 S.E.2d at 456-57.
92. OFFICIAL CODE OF GA. ANN. § 12-8-79 (Michie 1982), GA. CODE ANN. § 43-2920 (Harri-

son Supp. 1982) (editorial changes only).
93. 248 Ga. at 448, 283 S.E.2d at 461. Georgia courts, like most others, refuse to interfere

with the discretion of condemning authorities in the selection of sites and in questions con-
cerning the necessity of taking and public purpose. See City of Atlanta v. First Nat'l Bank,
246 Ga. 424, 271 S.E.2d 821 (1980); Pindar, Real Property, Annual Survey of Georgia Law,
1980-1981, 33 MERCER L. REV. 219, 228 (1982). An exception is made in case of 'bad faith,'
which is defined as the "conscious doing of wrong,. . . breach of known duty through some
motive of interest or ill will." 246 Ga. at 425 n.3, 271 S.E.2d at 822 n.3. The courts consider
decisons made under pressure of political influence to be decisions made in bad faith. See
Reel v. City of Freeport, 61111. App. 2d 448, 209 N.E.2d 675 (1965); Redevelopment Auth. v.
Owners of Parties in Interest, 1 Pa. Commw. 38, 274 A.2d 244 (1971). There is much envi-
ronmental legislation, however, in which the courts have inquired into eminent domain pro-
ceedings without proof of bad faith. See Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402 (1971); Seadade Indus. v. Florida Power & Light, 245 So. 2d 209 (Fla. 1971); Texas
E. Transmission Corp. v. Wildlife Preserves, Inc., 48 N.J. 261, 225 A.2d 130 (1966).
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in actions for equitable relief. Although this requirement has a plausible
sound, it has led to a startling corollary. Questions of constitutionality
first must be raised before the zoning authority itself. How can we ask an
administrative board to declare the unconstitutionality of its own organic
machinery? This, however, is virtually what is occurring under recent
Georgia decisions. In Village Centers, Inc. v. DeKalb County," the rule
was stated that "[blefore litigants seek a declaration by a court of equity
that a zoning ordinance is unconstitutional as applied to their property
they must apply to the local authorities for relief by rezoning."" The
court relied upon Bright v. City of Evanston" and made a distinction
between general unconstitutionality and the unconstitutional application
of an otherwise valid ordinance. The court conceded that it was following
a minority rule. Furthermore, it must be added that the court departed
widely from the time-honored principle that an unconstitutional law or
practice is invalid and may be so declared whenever the question arises. 7

X. TAXATION OF LAND

The taxability of improvements and leaseholds on publicly owned land
is frequently litigated and has brought on some highly wrought distinc-
tions. In DeKalb County Board of Tax Assessors v. W.C. Harris & Co.,""
a fairly new situation arose. A county development authority owned the
land. This land was exempt from taxation under the Code."9 The develop-
ment authority executed long-term leases to private corporations for busi-
ness purposes. The leases contained provisions for the payment of sub-
stantial rent and a contract for purchase at the nominal sum of ten
dollars when revenue bonds were paid in full out of the rentals. Under a
previous ruling, Allright Parking v. Joint City-County Board of Tax As-
sessors 0 0 it was established that if the lease were so hemmed in by re-
strictions and controls that it amounted only to a license or usufruct, it
was not taxable. In that case, however, the lessor, MARTA, reserved the
sole power to determine throughout the term what parts of the area could
be occupied by the lessee and also reserved the power to terminate the

94. 248 Ga. 177, 281 S.E.2d 522 (1981). See also Mancino v. Williams, 249 Ga. 498, 292
S.E.2d 68 (1982).

95. 248 Ga. at 178, 281 S.E.2d at 523 (emphasis added).
96. 10 Ill. 2d 178, 139 N.E.2d 270 (1956).
97. Euclid v. Ambler Realty Co., 272 U.S. 365, 386 (1926), held that the constitutional-

ity of an ordinance must be determined as of the time of the trial, whether or not an appli-
cation for rezoning has been made. See 248 Ga. at 178, 281 S.E.2d at 523.

98. 248 Ga. 277, 282 S.E.2d 880 (1981).
99. GA. CODE ANN. § 69-1510 (Harrison 1976 & Supp. 1982), OFFICIAL CODE OF GA. ANN.

§ 36-62-3 (Michie 1982) (editorial changes only).
100. 244 Ga. 378, 260 S.E.2d 315 (1979).
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lease at any time. In W.C. Harris & Co., the lessee had full possession of
the leasehold with a right to obtain fee simple title when rents accumu-
lated sufficient to satisfy the revenue bonds. None of the restrictions was
inconsistent with the creation of a taxable leasehold estate. 1

XI. SURVEYS AND PLATS

The decision in Hutchinson v. Dubeau'02 has expanded greatly the lia-
bility of a surveyor in making and certifying plats. In that case, a land-
owner employed defendant, a registered surveyor, to survey the land and
prepare a plat to which he affixed the statutory form of certificate af-
firming its correctness. The plat was shown before sale to a purchaser
who relied upon it in purchasing the land. It contained, however, a
boundary demarcation error, which was copied from a prior survey. The
error caused a loss to the purchaser, who sued the surveyor for dam-
ages.10 3 The court referred to decisions of other courts in which a surveyor
who knows that his plat will be relied upon by third persons dealing with
the land may be liable in damages to them for errors on theories analo-
gous to product liability cases in tort law.'0 4 The Georgia court felt no
necessity for relying upon these decisions. The Georgia statute'0 5 regu-
lates the duties of professional surveyors and requires that they assume
responsibility for the accuracy of their work. It provides that a surveyor
certifying a plat without first reviewing it is deemed to have committed a
fraudulent act of misconduct in the practice of his profession. The court
added, however, that jury questions remain whether the purchaser was
entitled to rely upon the plat and whether the plat properly reflected the
limited nature of the survey.'0 6

XII. TITLE INSURANCE

It is well known in the area of title insurance that the standard policy
exception concerning matters of survey may save the companies from
much liability. It also generates considerable ill will among insured land-
owners who hold owners' policies, as distinguished from mortgage poli-
cies. The distinction between questions of boundary and questions of title

101. 248 Ga. at 280, 282 S.E.2d at 883.
102. 161 Ga. App. 65, 289 S.E.2d 4 (1982).
103. Id. at 65, 289 S.E.2d at 4.
104. Rozny v. Marnul, 43 Ill. 2d 54, 250 N.E.2d 656 (1969); Tartera v. Palumbo, 453

S.W.2d 780 (Tenn. 1965); RESTATEMENT (SECOND) OF TORTS § 552 (1977). See also 35
A.L.R.3D 487 (1971) (reporting the decision in Rozny).

105. GA. CODE ANN. § 84-2121 (Harrison 1979), OFFICIAL CODE OF GA. ANN. § 43-15-22
(Michie 1982) (editorial changes only).

106. 161 Ga. App. at 66, 289 S.E.2d at 5.
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becomes abhorrent to a landowner faced with conflicting claims, and com-
petitive title companies, yielding to pressure, are finding ways of broaden-
ing their liability coverage. Although the policy in Hutsell v. U.S. Life
Title Insurance Co. 10 7 contained the usual exceptions concerning conflicts
in boundary lines and shortage of area, an overly zealous local agent in-
cluded a transmittal letter stating that "[y]ou will also note that the sur-
vey has been insured,"'' 08 a statement clearly contradicting the policy it-
self. The court followed the trend of insurance law that all doubts and
ambiguities must be resolved against the insurer. While the printed form
denied any power in a local agent to change the policy terms or to bind
the company by any representation or promise, the agent did have au-
thority to insert or delete policy forms or provisions, and he could do this
by an attached letter or by a formal amendment. 1"9

In Security Title & Guaranty Co. v. MGIC Mortgage Corp.," 0 the
court held that when a lender satisfies a prior mortgage against the prop-
erty on the eve of its advertised foreclosure, he may claim reimbursement
under the mortgage policy even though the policy requirements for notice
of claim technically may not have been met. It was shown that the
lender's attorney had given ample notice of the claim to the title company
through correspondence before foreclosure was begun, and the title com-
pany mistakenly denied liability because of the alleged negligence of the
examining attorney, who was also the lender's attorney.

The 1982 legislature made some statutory changes in the area of title
insurance. The title attorney will be especially interested in the rewriting
of the law governing liens of mechanics, materialmen, and others."" Since
this Act does not take effect until April 1, 1983, there is yet time to digest
this new Code section.

107. 157 Ga. App. 845, 278 S.E.2d 730 (1981).
108. Id. at 845, 278 S.E.2d at 731.
109. Id. at 847, 278 S.E.2d at 732.
110. 160 Ga. App. 421, 287 S.E.2d 352 (1981).
111. 1982 Ga. Laws 1144 (codified in OFFICIAL CODE OF GA. ANN. § 44-14-361 (Michie

Supp. 1982), GA. CODE ANN. § 67-2001 (Harrison Supp. 1982)).
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