
Legal Ethics

by L. Ray Patterson*

I. INTRODUCTION

This is Mercer Law Review's first annual survey of legal ethics and
malpractice, and the decision of the editors to include the topic is to be
commended. Rules regulating the conduct of lawyers are becoming an in-
creasingly important part of the law, and lawyers remain ignorant of de-
velopments in this area at their peril.

Because this is a first in the Annual Survey of Georgia Law, the article
is broader in scope than usual. In addition to reviewing the cases, it deals
with the general difficulty of analyzing ethical problems, to which lawyers
tend to react intuitively rather than analytically. The reaction is a natural
one, for ethics codes are more a product of intuitive reaction based on self
interest than analytical reasoning. A careful review of the American Bar
Association's (ABA) Model Code of Professional Responsibility' will sup-
port this point, but one example will suffice. In DR 4-101, the lawyer is
enjoined to preserve the confidences and secrets of the client, and not to
"[u]se a confidence or secret of his client to the disadvantage of the cli-
ent,"2 but the lawyer may reveal "[c]onfidences or secrets necessary to
establish or collect his fee."' On the other hand, DR 7-102(B)(1) requires
the lawyer to reveal the client's fraud on a person or tribunal, "except
when the information is protected as a privileged communication."' In
other words, the duty of confidentiality is sufficiently important to permit
the lawyer to conceal a fraud, but not so important that it precludes the
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lawyer from collecting his fee.
There is an inconsistency here, and it is an inconsistency that is symp-

tomatic of a larger problem-a lack of integrity in the law of legal ethics.
This writer uses the word integrity in a literal sense; the rules are not
integrated into a unified whole as an integral part of the law. The result is
not only inconsistency in the ethics codes, but also confusion on the part
of lawyers in attempting to use the rules to .deal with ethical issues before
the fact and on the part of courts in dealing with them after the fact.

The fault is not an uncommon one in the common-law system with its
ad hoc approach to legal problems, but it is an uncommonly important
one for the administration of justice in our society. If lawyers are to be
the guardians of the client's rights in their service as the principal admin-
istrators of law in our adversary legal system, they must share a consen-
sus about certain fundamental principles in order to produce and protect
the integrity of the system. These principles must result in rules consis-
tent with each other and with the principles from which they are derived,
and must produce results consistent with both. Analysis, the process of
relating the parts to each other and to the whole, is the means to achieve
agreement about what these principles are.

Even with the keenest of analysis, however, the process of achieving
integrity in the law of legal ethics will be a long and tortuous one. Law-
yers, no less than others, are subject to the law of self-interest, which
operates at all times in all places, and in this area analysis must combat
emotion in the form of self-interest inherent in the subject. The following
comments on analyzing problems of legal ethics, then, are not intended to
be in any sense of the word final or definitive. They are intended to en-
courage both lawyers and judges to begin to treat ethical problems more
analytically and less intuitively. Analysis is the means of correcting the
distortion in perspective produced by self-interest and of demonstrating
that what the legal profession perceives as being in its short range inter-
est often disserves it in the end.

II. ON ANALYZING PROBLEMS OF LEGAL ETHICS

The difficulty of properly analyzing problems of legal ethics is more
than one of theoretical interest. The increasing concern of the courts and
clients for the conduct of lawyers and the profession's rules of ethics has
created a real, if generally unperceived, problem for the practitioner: To
what extent are the rules of ethics rules of law? In practical terms, the
question is whether the breach of a rule of ethics may result in legal lia-
bility for the lawyer.

The Preliminary Statement of the ABA's Model Code of Professional
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Responsibility6 provides the traditional answer, but it may be misleading.
It says that the ethical considerations (EC) are aspirational in nature, and
that the disciplinary rules, are sufficient only for disciplinary purposes,
not for imposing civil liability on the lawyer. The message seems to be
that the EC's are discretionary rules of ethics, and that the DR's, despite
their mandatory character, are only quasi-rules of law, since their efficacy
is limited. Some courts, however, have treated the EC's as mandatory,'
and other courts have looked to the DR's in determining the civil liability
of lawyers.7

On this latter point, the language of the Georgia Supreme Court in
Cambron v. Canal Insurance Co.8 is especially interesting. The court said
that it was proper for the trial judge to include DR 7-104(A)(2) in his
charge to the jury. "These rules do have the effect of law and are, there-
fore, proper charges in cases which directly or indirectly involve the con-
duct of attorneys licensed to practice law in this state."'

Having determined that rules of ethics do have the force of law, the
courts, in the right kind of case, can easily take the logical step to the
conclusion that breach of these rules is sufficient to impose liability on
the lawyer to the person harmed thereby. A malpractice action requires a
standard of conduct, and the DR's provide readymade standards. For the
practitioner who must daily resolve dilemmatic questions under pressure,
the problem is more than one of theoretical concern. Even worse, how-
ever, the rules of ethics are often of little help in resolving the issues, and
the lawyer must act at his peril. Thus, DR 7-102(A)(3) says: "In his rep-
resentation of a client, a lawyer shall not: . . . (3) Conceal or knowingly
fail to disclose that which he is required by law to reveal." 10

What revelation does the law require, and to whom? The California
Court of Appeals, for example, invalidated a property settlement in a di-
vorce action because the husband's lawyer failed to reveal to the wife's
lawyer an arithmetical mistake made and overlooked by the latter." In
that case, the sanction was imposed on the client, but next time the law-
yer might feel the sanction more directly if, for example, the husband
were no longer amenable to process.

Although courts still hesitate to impose liability on lawyers for the
breach of rules of ethics, there is a sufficient trend to warrant some atten-

5. Id. Preliminary Statement.
6. See, e.g., In re Farr, 264 Ind. 153, 340 N.E.2d 777 (1976), in which the court held

that EC 7-8 required the disclosure of an attorney's conflict of interest.
7. See, e.g., Woodruff v. Tomlin, 616 F.2d 924 (6th Cir. 1980).
8. 246 Ga. 147, 269 S.E.2d 426 (1980).
9. Id. at 151-52, 269 S.E.2d at 430.

10. MODEL CODE OF PROFESSIONAL REsPONSmiLrrv DR 7-102(A)(3) (1979).
11. Stare v. Tate, 21 Cal. App. 3d 432, 98 Cal. Rptr. 264 (1971).
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tion to the problem of the efficacy of rules of ethics for this purpose. It is
a problem of two aspects: What is the justification for not imposing lia-
bility on lawyers to persons harmed by a breach of rules of ethics? How
can the lawyer best determine what the rules require in the specific fac-
tual situation? The two aspects, as will become apparent, are closely
interrelated.

On the first point, this article is not concerned with the issue of the
lawyer's liability as a policy matter. The purpose is to analyze the prob-
lem, not to advocate a position. From an analytical standpoint, the justifi-
cation for not imposing liability on lawyers for harm to others by reason
of a breach of a rule of ethics is in the purpose of the rules. These rules
are designed to define the duties of lawyers, for the breach of which the
lawyer may be disciplined. Consequently, they are not designed to take
into account the rights of others, for they are rules based on the status of
the lawyer as a lawyer. The lawyer, for example, is to maintain the confi-
dences of the client," to exercise independent professional judgment on
behalf of the client, 8 to represent the client competently,"" and to re-
present the client zealously within the bounds of the law. 6 The rules to
implement these principles of conduct, however, tend to state duties in
the abstract, not to an identifiable person. For example, a lawyer should
not "[k]nowingly use perjured testimony or false evidence." 6

The reason for the limitation of ethical rules to disciplinary purposes
has to do more with history (also self-interest) than logic. One can trace
rules of ethics in this country back to Hoffman's Fifty Resolutions, pub-
lished in 1836,'1 and Sharswood's Essay on Professional Ethics, first pub-
lished in the 1950's. 8 Both of these documents were private efforts to
provide rules of conduct for lawyers, and they could not, nor were they
intended to, create conditions of liability for lawyers. They were essen-
tially rules of etiquette. They proved, however, to be very influential in
the development of rules of ethics for lawyers. Of early importance was
Sharswood's Essay, which served as the basis for the first official pro-
nouncement of a code of ethics for lawyers, the Alabama Code of Ethics,
adopted by the Alabama Bar Association in 1887." The ABA Canons of
Professional Ethics of 1908 was merely a redraft of the Alabama Code.

12. MODEL CODE OF PROFESSIONAL RESPONSIBILITY Canon 4 (1979).
13. Id. Canon 5.
14. Id. Canon 6.
15. Id. Canon 7.
16. Id. DR 7-102(A)(4).
17. D. HOFFMAN, A COURSE OF LEGAL STUDY (2d ed. n.p. n.d.) (1st ed. Baltimore 1836).
18. G. SHARSWOOD, ESSAY ON PROFESSIONAL ETHICS (5th ed. Philadelphia 1907) (1st ed.

n.p. 1854).
19. See H. DRINKER, LEGAL ETHICS 23 (1953).
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The ABA Model Code of Professional Responsibility, promulgated in
1969, made the first major break with tradition by creating disciplinary
rules that were mandatory. Since the DR's were limited to disciplinary
purposes,20 the private law legacy remained. A frequently given justifica-
tion for this is that the rules are drafted by lawyers for lawyers and that
the profession does not have jurisdiction to legislate the conduct of clients
and others. The justification, however, overlooks one point: To define
the duty of one party in a relationship is to define the right of the other.

From a jurisprudential standpoint, the result is that the disciplinary
rules can be characterized as quasi-rules of law, sufficient for disciplinary
purposes, but not sufficient to impose liability on lawyers. The rules,
then, are not useful guides in resolving ethical problems, because they
deal only with duties in the abstract and are not effective tools of analy-
sis. To fulfill this purpose, rules require a recognition of rights as well as
duties.

The reason for their analytical deficiency, of course, is that the rules
were developed as ethical, not legal, rules. The following delineates the
difference between the two types of rules: Ethical rules are derived from
and based on status, in this instance, the status of the lawyers. Legal
rules are derived from and based on legal relationships. Consequently,
ethical rules state the duties of lawyers in the abstract, not in terms of
the rights of others. To say that a lawyer shall not "[k]nowingly make a
false statement of law or fact,"'" states a duty, but not to anyone in par-
ticular. To say that a lawyer shall not "knowingly make a false statement
of law or fact to an adversary, either lawyer or client," identifies the per-
son to whom the duty is owed. The former rule gives no right to the ad-
versary, the latter presumably does.

Rules designed only for disciplinary purposes, of course, do not require
identification of a person to whom the duty is owed. If the lawyer vio-
lates the duty, that is, makes a false statement of law or fact, he is subject
to discipline, at least in theory, regardless of the consequences to another.
The problem for the practitioner, however, is that although the ethical
rules are phrased as abstract propositions, they must be applied in the
context of legal relationships, which give rise to legal rights and duties.

The historical development of rules of ethics, of course, is small justifi-
cation for not imposing liability on lawyers for the failure to fulfill their

20. The Disciplinary Rules state the minimum level of conduct below which no law-
yer can fall without being subject to disciplinary action. . . .The Code makes no
attempt to prescribe either disciplinary procedures or penalties for violation of a
Disciplinary Rule, nor does it undertake to define standards of civil liability of
lawyers for professional conduct.

MODEL CODE OF PROFESSIONAL RESPONSIBILITY Preliminary Statement (1979).
21. Id. DR 7-102(A)(5).
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responsibilities, which leads to the second point: How can lawyers best
determine what the rules require in the specific situation? The answer is
simple. The lawyer faced with an ethical problem would be well advised
to treat rules of ethics as rules of law reflecting legal rights and duties,
and to analyze the problem accordingly. For example, the duty not to
make a false statement of law or fact is a duty to the adversary or to the
court, as the case may be.

This approach will overcome the major fallacy in the rules of ethics. As
status-based rules, they fail to take into account the fact that the lawyer
in the misrepresentation of a client acts in a representative capacity. This
means that the lawyer's rights and duties in acting for the client are de-
rivative in nature, that is, they are derived from the rights and duties of
the client. The cause of action originates with the client and in represent-
ing the client, the lawyer can act only in accordance with the client's
rights and duties under the law. Ultimately, then, the conduct of clients is
as much a concern of the rules of ethics as is the conduct of lawyers.

The derivative nature of the lawyer's rights and duties in acting for the
client has been obscured in the rules of ethics, because the focus of these
rules traditionally has been the lawyer's relationship with the client. This
is apparent from the emphasis the rules give to the lawyer's duty of loy-
alty to the client-the duty to act competently,22 to avoid conflicts of in-
terest,23 and to maintain the client's confidences." These rules have to do
with the lawyer's interaction with the client, not with the lawyer's inter-
action with others on behalf of the client.

The distinction between these two types of situations-the lawyer's in-
teraction with the client and the lawyer's action for the client-is critical
for purposes of analysis, and the distinction becomes clearer when related
to the three fundamental duties of the lawyer: loyalty to the client; re-
spect for the tribunal; and fairness to others. The first involves interac-
tion with the client, the second and third involve action for the client in
relation to others.

The emphasis on the lawyer's duty of loyalty has tended to overshadow
and engulf the latter two duties. Consequently, lawyers generally have not
acknowledged that they have a legal relationship with the tribunal and
the adversary as well as with the client. It is a short step from recognition
of the existence of a legal relationship to the recognition of legal rights
and duties, and thus to liability. Lawyers frequently are held liable to
their clients for malpractice, and they may be held in contempt by the
court, but only infrequently are they held liable to third parties 5 and

22. Id. Canon 6.
23. Id. Canon 5.
24. Id. Canon 4.
25. See, e.g., Heyer v. Flaig, 70 Cal. 2d 223, 449 P.2d 161, 74 Cal. Rptr. 225 (1969).
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hardly ever to an adversary client.
Yet, if a legal relationship is one in which the conduct of a party to a

relationship affects the rights and duties of the other, the lawyer clearly
does have a legal relationship with both the adversary counsel and client.
The lawyer who tells a lie to an adversary who is expected to, and does,
rely on the false information, has affected that person's legal rights.

The adversary system of law administration has thus far inhibited ac-
ceptance of the notion that a lawyer has a legal relationship with his ad-
versary, but change in this regard, however slow, is inevitable. The rules
of discovery of the Federal Rules of Civil Procedure, indeed, are a harbin-
ger of the change, and the glacial speed with which it is coming should
not be allowed to obscure the fact. The lawyer who would avoid the risk
of being caught in the change would be well advised to begin analyzing
rules of ethics as rules of law in order to determine the proper course of
conduct in a given situation.

That analysis begins with the proposition that the lawyer does have a
legal relationship with the adversary counsel and client as well as with his
own client. From this it follows that the rules of ethics, by implication if
not otherwise, define not only the duties and rights of the lawyers but the
rights and duties of the client as well as those of the adversary. Thus, the
analytical problem has two aspects: The analysis of problems involving
interaction with the client and the analysis of problems involving interac-
tion of the lawyer with others on behalf of the client.

Analysis of issues involving interaction with the client is a relatively
simple matter, partly because the rules of ethics have concentrated on
this problem under the principle of loyalty to the client and partly be-
cause only two parties are involved. If one reduces the principle of loy-
alty to its four components-competence, communication, conflicts of in-
terest, and confidentiality-it becomes obvious that each represents a
duty of the lawyer and a right of the client. The duties of the lawyer, in
other words, are correlative to the rights of the client.

A different situation exists when the principles of respect for the tribu-
nal and fairness to others come into play, for these principles apply when
the lawyer is acting for the client. The lawyer's major problem here is
how to resolve the inevitable conflict between his duty of loyalty to the
client and his duties to the tribunal and to the adversary. The notion of
the derivative nature of the lawyer's rights and duties is helpful in resolv-
ing this problem. In determining the proper course of action, the lawyer
must look to the rights and duties of the client.

The attorney-client privilege demonstrates this point. The privilege, a
rule of evidence, comes into operation only when there is an attempt to
compel the lawyer to disclose under legal process. Since the privilege be-
longs to the client, not to the lawyer, the measure of the lawyer's duty to
disclose under the privilege is the client's duty to disclose. Thus, the priv-
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ilege is corresponding in nature; that is, the duty or the right of the law-
yer to disclose or conceal corresponds to the client's duty or right.

The duty of confidentiality, of course, is much broader than the attor-
ney-client privilege, and it generally is viewed as an aspect of loyalty to
the client. In this aspect, the duty is correlative in nature; that is, the
lawyer's duty to maintain the client's confidences correlates with the cli-
ent's right that the lawyer do so. When, however, the lawyer is acting for
the client in relation to others, for example the court or an adversary, the
general duty of confidentiality is corresponding in nature. The duty or
right of the lawyer to disclose or conceal corresponds to the client's duty
or right.

The point is crucial in analyzing ethical problems for the simple reason
that most of these problems can be reduced to one of three is-
sues: confidentiality to the client, candor to the tribunal, or communica-
tion to an adversary. The lawyer must maintain the confidences of the
client, be candid with the tribunal, and communicate with the adversary.
Since the lawyer acts in a representative capacity in communicating with
the tribunal and with the adversary, it follows that the measure of his
duties in these instances is the extent of the client's duties.

The analysis of problems of legal ethics thus rests upon several funda-
mental propositions:

1. The lawyer has only three basic duties, which are products of his
basic relationships. They are loyalty to the client, respect for the tribunal,
and fairness to the adversary, both counsel and client.

2. The rights and duties of the lawyer in the representation of a client
are derivative in nature, being derived from the rights and duties of the
client under the law.

3. The rights and duties of the lawyer in his conduct that constitutes
interaction with the client are correlative in nature; that is, the lawyer's
rights and duties correlate with the client's rights and duties.

4. The rights and duties of the lawyer in acting for the client in rela-
tion to others are corresponding in nature; that is, the lawyer's rights and
duties are the same as those of the client.

The cases dealt with in the survey are analyzed in accordance with the
above outline. Because the three basic relationships of the lawyer-with
the client, with the tribunal, and with the adversary-constitute a logical
framework for grouping the cases, they are organized accordingly.

III. THE LAWYER AND THE CLIENT

A. The Allocation of Authority Between Lawyer and Client

One of the recurring problems in the lawyer-client relationship is the
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allocation of authority between lawyer and client, which some courts have
held exists in terms of substantive and procedural rights.2 6 The client has
authority to make decisions regarding substantive rights; the lawyer
makes decisions concerning the client's procedural rights. The lawyer, for
example, should not settle a case without the client's permission, but he
may determine what witnesses to use in a trial.2 The Georgia courts,
however, do not seem to have relied on the substantive-procedural dis-
tinction in determining the allocation of authority between lawyer and
client, and the cases indicate a strong bias toward allocating more author-
ity to the lawyer than to the client.

In Lennon v. Aeck Associates,2 8 the lawyers for the parties had entered
into a settlement agreement. The present action was to enforce the agree-
ment, and the court granted plaintiff summary judgment. The court of
appeals affirmed, relying on Georgia Code Ann. section 9-605: "Attor-
neys have authority to bind their clients in any action or proceeding, by
any agreement in relation to the cause, made in writing .... ",29

Apparently, the main issue in the case was whether there was in fact an
agreement (about which the court had no doubt), but defendant alleged
error by the trial court in not submitting to the jury the question whether
his lawyer had 'express authority' to settle. The court said there was no
merit in this allegation of error because "[a]ny restriction as to the au-
thority of appellant's attorney not communicated to or known by appellee
or his counsel has no effect on the enforceability of the settlement
agreement." 0

In two cases concerned with consent judgments, the Georgia Supreme
Court held that a consent judgment to which the lawyer agrees is binding
on the client. In Brown v. Brown,3 the action was brought to set aside a
divorce judgment because it was entered into by the consent of the lawyer
without his client's permission. Shortly after filing the divorce action,
defendant-husband left Georgia with instructions to the lawyer to con-
tinue to represent him in the divorce action. The lawyer continued the
action for two terms and finally consented to the decree granting the di-
vorce, custody, and child support when defendant did not appear. The
court said, "[Tihe appellant in this case was clearly bound by the action
taken by his attorney, no fraud, accident or mistake having been

26. Linsk v. Linsk, 70 Cal. 2d 272, 449 P.2d 760, 74 Cal. Rptr. 544 (1969).
27. See, e.g., McClenton v. Zant, 247 Ga. 554, 277 S.E.2d 501 (1981).
28. 157 Ga. App. 294, 277 S.E.2d 289 (1981).
29. Id. at 294, 277 S.E.2d at 290 (quoting GA. CODE ANN. § 9-605 (Harrison 1973), OnFi-

CIAL CODE OF GA. ANN. § 15-19-5 (Michie 1982) (editorial changes only)).
30. Id. at 295, 277 S.E.2d at 291.
31. 245 Ga. 511, 265 S.E.2d 809 (1980).
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shown."""
In Phoenix Properties, Inc. v. Umstead, 3 the court held in similar

fashion in an action to set aside a consent judgment confirming a sale
under power:

Verdicts and judgments rendered by consent of counsel in good faith
and without any fraud or violation of express instructions given by the
client to the attorney and known to the adverse party or his attorney are
binding upon the client, the consent of counsel being in law the consent
of the parties they represent."

In White v. State,'5 an action to revoke probation, the court held:

A statement by an attorney relating to the conduct of the client is to be
considered as a statement by the client himself. . . . The general rule as
to stipulations is that once made in the course of judicial proceedings an
estoppel results unless the complaining party can show fraud or
mistake.86

All of these cases involved the substantive rights of clients-the right
to settle, the right to terminate an action by consent judgment, and the
right to have an issue of conduct determined by the trier of fact. More-
over, the cases are inconsistent with EC 7-7 of the Georgia Code of Pro-
fessional Responsibility. 7 While it is difficult to say that the results in
the cases are wrong in terms of the factual situations they presented, the
principle they appear to represent is somewhat surprising. They seem to
say that the lawyer has plenary power of decision over the client's case.

Arguably, the cases could be said to represent the proposition that
when an adversary client has relied on a person's lawyer to his detriment,
the person who chose the lawyer is bound by the lawyer's conduct. The
cases, hoWever, do not say this, and given the actual rulings, one reasona-
bly could conclude that they mean that the lawyer's decision making au-
thority exceeds that of the client on substantive rights. Apparently, the
cases would preclude any action by the client against his lawyer in set-
tling a case, for example, without the client's permission, particularly in
light of Georgia Code Ann. section 9-605.8 Surely, the courts would not
countenance such a result. If loyalty to the client means anything, it

32. Id. at 512, 265 S.E.2d at 810.
33. 245 Ga. 172, 264 S.E.2d 8 (1980).
34. Id. at 172, 264 S.E.2d at 8 (quoting Coweta Fertilizer Co. v. Johnson, 26 Ga. App.

528, 106 S.E. 610 (1921)).
35. 153 Ga. App. 808, 266 S.E.2d 528 (1980).
36. Id. at 809, 266 S.E.2d at 529 (citations omitted).
37. GA. CODE OF PROFESSIONAL REsroNSIBILrry EC 7-7, 241 Ga. 651, 699 (1978).
.38. GA. CODE ANN. § 9-605 (Harrison 1973), OFFICIAL CODE OF GA. ANN. § 15-19-5

(Michie 1982) (editorial changes only).
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means not only allegiance to the client's cause but also a proper regard
for the client's right to make decisions that determine his substantive
rights. It seems, then, that the Georgia courts would do well, when the
opportunity arises, to rethink and clarify the matter of the allocation of
authority between lawyer and client.

The supreme court, for example, bypassed an excellent opportunity to
give explicit recognition to the lawyer's decisionmaking power over proce-
dural matters in McClenton v. Zant.39 The action was a habeas corpus
proceeding by a person who was convicted of voluntary manslaughter,
who alleged ineffective assistance of counsel. The lawyer and the client
had a substantial dispute on whether to call a person as a witness, and
the lawyer prevailed. The petitioner relied on EC's 7-7 and 7-8 of the
Code of Professional Responsibility.40 The court held that in the circum-
stances, the choice of whether to call the person as a witness properly
rested with trial counsel.41 The case, of course, is consistent with the pro-
position that procedural matters are for the lawyer, but it does not make
clear why.

One point on which the authority of the client is clear is the right to
dismiss the lawyer. In re Collins42 was a disciplinary proceeding against a
lawyer for attempting to continue to represent a client after he was dis-
charged. The lawyer was given a public reprimand. "A client has a clear
right to discharge his attorney at any time, and upon dismissal the attor-
ney is bound to withdraw from employment. '43

B. Competence and Communication with the Client

The lawyer's duty of competence is both an ethical and a legal duty.
The legal relationship necessary to the recognition of legal rights and du-
ties is clearly present between lawyer and client, and, therefore, the duty
is most often dealt with in legal terms, that is, malpractice actions.

An aspect of the duty of competence is the duty of communication to
the client, and Hansell, Post, Brandon & Dorsey v. Fowler," demon-
strates how important the duty of communication can be. In that case,
plaintiff sought the services of the law firm to have a new will drawn.
During an interview with the lawyer, she discussed the possibility of pur-
suing a claim for her husband's death. The lawyer said he would check
out some things and be in touch with her. In this action, plaintiff claimed

39. 247 Ga. 554, 277 S.E.2d 501 (1981).
40. GA. CODE OF PROFESSIONAL RESPONSIBILITY EC 7-7 & EC 7-8, 241 Ga. 651, 699 (1978).
41. 247 Ga. at 555-56, 277 S.E.2d at 503.
42. 246 Ga. 325, 271 S.E.2d 473 (1980).
43. Id. at 325, 271 S.E.2d at 473.
44. 160 Ga. App. 732, 288 S.E.2d 227 (1981).
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that in his letter to her the lawyer gave her faulty advice. The court did
not discuss the quality of the advice, but relied on the lawyer's informing
plaintiff that, because of a conflict of interest, the firm could not re-
present her in pursuing the claim.45 In response to a telephone call, the
lawyer suggested she obtain the services of another lawyer. Consequently,
any loss suffered by plaintiff was not due to the fault of the lawyer.

The result reached in the case is obviously correct, but the important
point is that the lawyer did as he said he would-he got back in touch
with the client. The point is not as simplistic as it may seem, for had he
not done so and damage had resulted, there is good precedent for impos-
ing liability."' One of the most common failures of lawyers, surprisingly,
seems to be the failure to communicate with the client. Communication
with the client is a means of competence control, but, paradoxically, it is
the incompetent lawyer-the lawyer who needs competence control-who
most often fails in his duty.

The Georgia courts, however, seem not to have given explicit recogni-
tion to the duty of communication with the client, as indicated by Jan-
kowski v. Taylor, Bishop & Lee."7 The case is an important one, decided
four to three, but wrongly so, though both the court of appeals and the
supreme court agreed on the result. The issue concerned the statute of
limitations in a malpractice action. On January 28, 1974, defendant law-
yer had allowed a suit to be dismissed with prejudice for want of prosecu-
tion. (Apparently, he had requested another lawyer to appear and an-
nounce ready at calendar call. That lawyer neither appeared nor informed
defendant, for whom he was acting, of his failure to appear.) The statute
of limitations on that claim expired on April 13, 1975, but the lawyer
refiled the suit on July 10, 1975. It was dismissed on September 4, 1975,
because the statute of limitations had run. 8

On April 9, 1979, more than four years after the dismissal on January
28, 1974, but less than four years after the running of the statute of limi-
tations on the original claim, April 13, 1975, the client filed the present
action for malpractice. The supreme court held "that a cause of action
arose against the defendant law firm immediately upon the dismissal of
the original lawsuit."' 9 The court further held that the failure of the law
firm to correct the act which caused the damage did not constitute a sep-
arate breach for which the client had a cause of action."

45. Id. at 733, 288 S.E.2d at 228.
46. Togstad v. Vesely, Otto, Miller & Keefe, 291 N.W.2d 686 (Minn. 1980).
47. 246 Ga. 804, 273 S.E.2d 16 (1980).
48. Id. at 805, 273 S.E.2d at 17.
49. Id. at 806, 273 S.E.2d at 18.
50. Id. at 807, 273 S.E.2d at 18.
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The court of appeals' opinion' made clear that one of plaintiff's allega-
tions was the lawyers' fraudulent concealment in failing to inform the cli-
ent of their negligence in allowing the statute of limitations to expire. The
court disposed of this contention with the statement: "The statute of
limitation does not cease to run due to defendants' alleged fraudulent
concealment. 5

2 The facts suggest that there was no fraudulent conceal-
ment, but that there was negligence in not learning of the dismissal until
the statute had run; otherwise, why refile the action?

The supreme court dealt with this issue under the heading of failure to
correct the wrong and in so doing impliedly suggested that the lawyer has
no duty of communication with the client. One would be hard pressed to
support this point as an express proposition. The court's error was in fail-
ing to see that the duty of competence and the duty of communication
with the client are discrete duties, and that the breach of either duty
constitutes either negligent conduct or intentional wrongdoing. The ques-
tion in the case was not whether the failure to correct the wrong consti-
tuted a separate wrong, but whether the failure to inform the client in
order that the client might correct it was a separate wrong.

The effect of the Jankowski case is to suggest to lawyers that there is
no need to communicate with the client when communication is most
needed, a perception the supreme court should correct at the first oppor-
tunity. It can do so by giving explicit recognition to the duty of the law-
yer to keep the client informed of the progress of the client's affairs. Such
a rule would be both a benefit and a safeguard. If the defendant lawyer in
Jankowski had been conscious of an affirmative duty to inform his client
of the status of the case, he surely would have made it his business to find
out what had happened in order to report to the client.

The prospect for such a ruling, however, appears to be dim in view of
Hill Aircraft & Leasing Corp. v. Tyler,5 3 another malpractice action in
which the lawyer allegedly let a cause of action go into default, although
the case was later tried. The lawyer won in the trial court, and there are
two points of particular interest in the case. Plaintiff alleged error be-
cause the trial court gave defendant's

written request to charge [that it is] the duty of the client to attend and
look after his interest and [that he] is charged with the legal duty of
keeping advised of the progress of the litigation in which he is a party,
regardless of the fact that he has employed counsel to act for him."

51. Jankowski v. Taylor, Bishop & Lee, 154 Ga. App. 752, 269 S.E.2d 871, afl'd, 246 Ga.
814, 273 S.E.2d 16 (1980).

52. Id. at 755, 269 S.E.2d at 874.
53. 161 Ga. App. 267, 291 S.E.2d 6 (1982).
54. Id. at 270, 291 S.E.2d at 10.
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The court held that "the charge is simply a statement of law as to the
client's duty once he is engaged as a party in a lawsuit, and the trial court
did not err in giving this written request."55

The other point of particular interest deals with the trial court's refusal
to give plaintiffs written request to charge

to the effect that it is fundamental in the legal profession that it is the
duty of counsel who have cases pending in court to keep themselves in-
formed as to the progress of these cases so that they may take whatever
action might be necessary to protect the interest of their client. . ..

The court reasoned that this charge "expands the duty of the attorney
heretofore charged as one to exercise reasonable care and diligence" 7 and
concluded that in view of the earlier charge, there was no error in refusing
to give the requested charge.

Most clients would be very surprised to learn that, having employed a
lawyer to defend them in a lawsuit, they have a duty independent of the
lawyer's responsibility to keep abreast of its progress. It is difficult to see
how recognition of a duty of the lawyer to keep abreast of the progress of
litigation that he is handling expands the lawyer's duty to exercise rea-
sonable care and diligence. What happened to the notion that "a lawyer
should represent a client zealously within the bounds of the law"?" Does
this apply only when the lawyer is not the defendant?

Mc Whorter, Ltd. v. Irvin" represented a case of pure and simple negli-
gence. Defendant lawyer prepared a deed that contained a provision the
client had directed be excluded. The trial court concluded that the action
was a breach of duty on the part of the lawyer, that the client was enti-
tled to rely on the competence of the lawyer, and that the client was not
contributorily negligent. Even so, the court stated that the judgment in
favor of defendant on the issue of liability was based on the rule that one
who signs a contract without reading it is bound by the contents of the
written instrument."

The court of appeals reversed. The 'read or perish' rule is subject to an
exception in the context of a fiduciary relationship. "[T]he client has a
right to rely upon his attorney and is not forced. . . to weigh the effect of
every word included in the fine print of the modern deed forms."' The
decision is sound. Obviously, a lawyer should not be able to avail himself

55. Id.
56. Id. at 273, 291 S.E.2d at 12.
57. Id.
58. MODEL CODE OF PROFESSIONAL REsPoNsiBILrrY Canon 7 1979).
59. 154 Ga. App. 89, 267 S.E.2d 630 (1980).
60. Id. at 90, 267 S.E.2d at 631.
61. Id. at 90, 267 S.E.2d at 632.
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of the defense of contributory negligence against a client who has in no

way contributed to the negligent conduct of the lawyer.

C. Conflicts of Interest

The rules prohibiting the lawyer's conflict of interest in the representa-
tion of a client are perhaps the most subtle rules in the law of legal ethics.
The theory underlying the rules is that the lawyer has a duty to exercise
independent professional judgment on behalf of a client, and the client
has a right that the lawyer do so. The subtlety of the rules results from
the variety of situations to which they apply. There may be a conflict
between the lawyer and the client, a conflict between clients, or a conflict
with a former client. Moreover, the rule prohibiting a conflict of interest
is the one ethical rule that clearly involves sanctions other than discipli-
nary proceedings, for its application results in disqualification. This, per-
haps, is the clearest example of the lawyer's having to apply an ethical
rule in the context of legal rights and duties. Yet, there are situations,
particularly in criminal cases, in which the lawyer may be disqualified
absent any complaint by the present or a former client.

One of the areas of difficulty in the application of conflicts of interest
rules to disqualify a lawyer is the question of appeal. Is the grant of a
motion to disqualify a final order for purposes of appeal? The court of
appeals dealt with this question in Ewing Holding Corp. v. Egan-Stanley
Investments, Inc." The court said:

Clearly Ewing was entitled to appeal the denial of its chosen counsel. But
because the matter from which the appeal is desired is interlocutory, Ew-
ing was required to follow the interlocutory appeal procedure. This re-
quired that Ewing obtain from the trial court within ten days of the or-
der of which complaint is made a certificate of immediate review. This
Ewing did not do. Neither did Ewing obtain from this court permission
to file an interlocutory appeal.63

Parenthetically, the cross-appeal based on the appeal of the disqualifica-
tion order was also dismissed. The main appeal was not perfected in ac-
cordance with the Appellate Practice Act," which is required in order to
give the appellate court jurisdiction. Consequently, the court had no ju-
risdiction to entertain the cross-appeal.

The trial court, relying on DR 5-102 of the Georgia Code of Profes-

62. 154 Ga. App. 493, 268 S.E.2d 733 (1980).
63. Id. at 496, 268 S.E.2d at 736.
64. The main appeal did not conform with OFFICIAL CODE OF GA. ANN. § 5-6-34(b)

(Michie 1982), GA. CODE ANN. § 6-701(a)(2) (Harrison 1975 & Supp. 1982). 154 Ga. App. at
496, 268 S.E.2d at 736.
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sional Responsibility6 had disqualified the lawyer because he was the
principal witness representing the plaintiff corporation. The rule preclud-
ing a lawyer from being a witness for his client (in other than formal
matters) is a rule of long standing, but its justification remains a mystery,
at least to this writer. Apparently, it is one of intuitive origin, the idea
being that a lawyer cannot advocate a cause in which he serves as a wit-
ness. An argument can be made that there is a substantial risk of a con-
flict with the client in this situation, since the lawyer must tell the truth
as a witness and in doing so may prejudice the client.

As a practical matter, however, it seems that few lawyers would care to
try a case in which they are to be a major witness. The risk of impeach-
ment for bias and interest is too great. Even so, the blanket rule should
be rethought. The choice of whether to have one's own lawyer as a wit-
ness should be the choice of the client and not the adversary. It is diffi-
cult to see what right a litigant has to object to his adversary's witnesses,
and as presently worded, the rule serves as a convenient tactical weapon
to harass and delay. At the least, one who moves to disqualify a lawyer on
the ground that he may be called as a witness should be required to show
the harm that could result.

In a case of first impression, the Georgia Supreme Court rendered a
significant opinion in Blumenfeld v. Borenstein,66 holding that marital
status is not a basis for disqualifying a lawyer. 7 In a will contest, the law
firm of Howard & Gilliland was employed to represent caveator in a trial
de novo in superior court on appeal from the trial in probate court. The
wife of a partner in the Howard firm had been an associate of the firm
representing the propounder of the will and had participated in the pro-
bate trial, but she was no longer associated with the firm. On motion of
counsel for the propounder, the Howard firm was disqualified because the
marital relationship of the partner and the former associate created an
appearance of impropriety, although the husband partner was not a liti-
gator and did not intend to participate in the trial in any way."

The Georgia Supreme Court, in an excellent opinion by Justice Clarke,
reversed the disqualification order. It is perhaps significant that the trial
court had held an evidentiary hearing and determined that there was no
breach of confidence or ethical impropriety by anyone. Relying on this
finding, the supreme court concluded that disqualification on the basis of
marital status was improper, and that the appearance of impropriety
alone is not a proper basis to disqualify of the lawyer of one's choice.6 '

65. GA. CODE OF PROFESSIONAL RESPONSIBILITY DR 5-102; 241 Ga. 651, 692 (1978).
66. 247 Ga. 406, 276 S.E.2d 607 (1981).
67. Id. at 408, 276 S.E.2d at 609.
68. Id. at 407, 276 S.E.2d at 608.
69. Id. at 410, 276 S.E.2d at 610.
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The result is both a realistic and salutary one in view of the increasing
number of husband and wife lawyers. It is not likely that lawyers married
to each other will wish to represent opposing clients, or that clients would
wish this. A per se rule against such representation, however, would have
a ripple effect because the disqualification of one member of a firm ordi-
narily results in the disqualification of all lawyers in the firm. The value
of the holding, then, is that it prevents an artificial application of the
vicarious disqualification rule to opposing firms which happen to have in
them lawyers who are married to each other.

In another case of importance, Fleming v. State,70 the supreme court
held that one attorney cannot represent codefendants in cases in which
the death penalty is sought. In a thoughtful and well-reasoned opinion,
Chief Justice Undercofler made it clear that the rule is a mandatory rule
promulgated under the court's inherent supervisory power. When the
state seeks the death penalty against any one defendant, "he and his co-
defendants must be provided with separate and independent counsel. '7

Justice Hill, concurring specially, preferred

... a rule to the effect that where the state seeks the death penalty
against any one defendant in a criminal transaction, he and his co-defen-
dants must be provided with separate and independent counsel, unless
and until those defendants declare in advance of trial, on the transcript
or in writing, (1) that they want to be represented by common counsel,
(2) that they are aware of their rights to effective representation by sepa-
rate counsel free of conflict, who may cooperate or not as they see fit in
the best interest of their respective clients, (3) that they are aware of the
details of any conflict of interest which exists (or aware of the possibility
of conflicts even if none is apparent) and understand the dangerous con-
sequences which may result, (4) that they knowingly and voluntarily
waive the conflict or possibility of conflict, (5) and that they will person-
ally answer questions put to them by the trial judge. Only after such
showing has been made in writing signed by the defendants or made
orally by them or in their behalfs, would the trial judge be required to
hold a hearing on the question of waiver of conflict of interest.

Although the majority do not adopt the exception to the rule which I
propose, defendants who hereafter seek to attack the rule adopted by the
majority would be well-advised to make the showing which I propose,
before trial, in order to lay the necessary foundation for their attack
upon the rule adopted by the majority.7 2

In a footnote, Justice Hill pointed out that

70. 246 Ga. 90, 270 S.E.2d 185, cert. denied, 449 U.S. 904 (1980).
71. Id. at 93, 270 S.E.2d at 188.
72. Id. at 97, 270 S.E.2d at 191 (Hill, J., concurring specially) (emphasis in original).
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. . . the majority's rule is sustainable by reason where both codefendants
are guilty but is not sustainable where both are innocent. Thus it seems
to me that the majority's rule is based on a predicate contrary to the
presumption of innocence and I would allow one attorney to represent
co-defendants in death cases where certain conditions are met.73

Presiding Justice Jordan dissented because the rule was too broad and
would not allow a defendant "to retain the lawyer of his choice.' 4

The Fleming case, of course, does not prohibit multiple representation
in cases in which the death penalty is not in issue. This point was made
clear in Welch v. State7 5 a case in which a man and his live-in companion
were convicted of cruelty to children. The man appealed, alleging that he
was denied effective assistance of counsel because of the lawyers joint
representation of competing defendants and thus was denied due process
of law. The court found no error because there was no indication of in-
consistent defenses or of any curtailment of cross-examination. Moreover,
there was no objection to the dual representation until the motion for a
new trial, which came too late and presented nothing for the court to
review.7

On the other hand, in Flores v. State,7 a lawyer represented two defen-
dants at the same time. One defendant made a statement exculpating the
other, which he later recanted. The court held that there was an actual
conflict of interest, although at the time of trial the defendant who made
the statement had a different lawyer. "Since [the lawyer] was prohibited
by the code of ethics from cross-examining his former client about the
statement, the trial court did not err in disqualifying him from the appel-
lant's defense. 7 8

A question lawyers often encounter is whether their representation
against a former client is forbidden. In Toole v. I.T.T. Grinnell Corp.,79 a
wrongful death action, the lawyer for defendant formerly had represented
the deceased, and plaintiff had sought to disqualify him. The court of
appeals affirmed the refusal to disqualify because the prior representation
was unrelated to the present case.

D. Confidentiality

Client Perjury. The lawyer's duty of confidentiality is the most

73. Id. at 97 n.3, 270 S.E.2d at 190 n.3.
74. Id. at 98, 270 S.E.2d at 191 (Jordan, J., dissenting).
75. 161 Ga. App. 426, 288 S.E.2d 697 (1982).
76. Id. at 427, 288 S.E.2d at 698.
77. 159 Ga. App. 336, 283 S.E.2d 372 (1981).
78. Id. at 337, 283 S.E.2d at 373.
79. 156 Ga. App. 591, 275 S.E.2d 97 (1980).
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troublesome of ethical duties, because it creates a conflict between the
lawyer's duties of loyalty to the client, respect for the tribunal, and fair-
ness to an adversary. The classic example of the problem is client perjury,
an issue that courts consistently refuse to deal with directly, leaving law-
yers in an ethical limbo.

In Moon v. State,80 defendant's lawyer, after the presentation of evi-
dence but before argument, stated to the court: "I have obtained infor-
mation which has led me to believe that fraud, a possible fraud, has been
perpetrated in this case. I can't say more than that. . . ."8 He then re-
quested permission to withdraw, but the court refused. The lawyer then
refused to present argument on behalf of the defendant until directed to
do so by the court.

On appeal, different counsel argued that the court erred in refusing to
grant the lawyer's motion to withdraw. The court of appeals found no
error. "The question before us is not whether counsel took the proper
action as a member of the bar, but whether the action he took deprived
his client of the effective assistance of counsel."'

The case provides little guidance to the lawyer for the future. The
lawyer's comment to the court was obviously an announcement that his
client had committed perjury. Consequently, the case can be read as say-
ing that a lawyer may, but need not, reveal his client's perjury to the
court, and, indeed, must not if to do so makes him ineffective as counsel.
But the case also can be read as saying that the lawyer's revelation of his
client's perjury does not amount to ineffective assistance of counsel.
Given the facts in the opinion-the refusal of the lawyer to argue the case
until directed to do so-it is difficult to see under this holding how there
could ever be ineffective assistance of counsel when the lawyer reveals his
client's perjury.

The Georgia courts are not alone in their equivocal treatment of the
problem of client perjury, as shown by section 7.7 of the ABA's Stan-
dards for Criminal Justice, The Defense Function, cited and relied on in
Moon.83 In view of this continued equivocation, a good argument can be
made for a simple, straightforward rule that a lawyer, even in a criminal
case, must inform the court of the client's perjury, and that failure to do
so will result in automatic disbarment. Without the sanction, the rule
would hardly be effective, although admittedly such a rule is not likely to
be accepted because of the accused's constitutional rights, including the
right of due process, the right to testify, the privilege against self-incrimi-

80. 154 Ga. App. 312, 268 S.E.2d 366 (1980).
81. Id. at 312, 268 S.E.2d at 367.
82. Id.
83. Id. at 313, 268 S.E.2d at 367. See STANDARDS RELATING TO THE PROSECUTION FUNC-

TION AND THE DEFENSE FUNCTION § 7.7(c) (Approved Draft 1971).

1982]



MERCER LAW REVIEW

nation, and the right to effective assistance of counsel.
Yet, why these constitutional rights should give an accused the de facto

right to commit perjury remains something of a mystery. For as the law
presently exists, the harm is to the innocent accused. Since the lawyer
now has no duty to reveal the client's perjury, an innocent accused's testi-
mony is going to be as suspect as that of a guilty accused. The law always
seems to be more concerned with protecting the rights of the guilty than
with preventing harm to the innocent, perhaps because the guilty need
more protection. A charge to the jury that the lawyer for the accused has
a duty to reveal his client's perjury would prove to be a great boon to the
innocent accused, but the fear is that it would wreak havoc with the
guilty accused's constitutional rights.

One suspects, however, that the ultimate problem here is not so much
the constitutional rights of the accused as it is the protection of the law-
yer's right to safeguard confidences of the client. The right not only rep-
resents enormous power on the part of lawyers; it is a psychological safe-
guard against an enormously difficult emotional burden-informing on
the client. Lawyers have been too successful in setting themselves up as
guardians of the client's rights, for in the process they have ignored their
responsibilities for the client's duties. The critical error here has been the
lawyer's preemption of the client's rights as his own. In short, lawyers
have failed to recognize that their rights and duties in acting for clients
towards others are derivative in nature and that the lawyer's duty of con-
fidentiality in such circumstances is a corresponding duty. The client on
the witness stand has a duty to speak truthfully to the best of his ability,
and if he does not, the lawyer has a duty to speak the truth for him.

The seemingly draconian suggestion that the lawyer's failure to reveal
the client's perjury should result in automatic disbarment is not as harsh
as it may appear. It would constitute a clear recognition of the lawyer's
duty, a duty that he would convey to the client. The result would be that
the problem would seldom arise. The vice of the present state of the law
is that it rewards the unethical lawyer and places the ethical lawyer in an
excruciating dilemma.

The alternative would be for the courts to recognize that an accused
does indeed have a right to commit perjury on the witness stand in his
own defense. More tactfully, the rule would be that an accused would not
be prosecuted for perjury in the presentation of evidence in his defense of
a charge for which he was being tried. This alternative may be the better
solution, since it circumvents the constitutional issues. The point is that
with the present state of the law entangled as it is in so many fictions in
this area, we get the worst of both worlds: No protection for the inno-
cent accused and abundant opportunity for the guilty accused to lie-and'
to provide himself with a basis for appeal if he does lie.

The Duty to Warn. What may be the most significant case relevant
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to the lawyer's duty of confidentiality that the Georgia appellate courts
have decided recently did not involve lawyers at all. It was Bradley
Center, Inc. v. Wessner," a wrongful death action against a private
mental health hospital by the children of a mother who was killed by
their father, a patient at the hospital. Having reason to know of the dan-
gerousness of the patient, the hospital still issued him a pass. While on
pass, he shot and killed his former wife and her "paramour." 5 The the-
ory of the case was "that their father's criminal act was reasonably fore-
seeable to appellant and that the death of their mother was the proxi-
mate result of appellant's negligence both in issuing the pass for the ill-
fated day and in failing to exercise more restraint on their father's free-
dom to leave the premises."8

The court of appeals affirmed the judgment for plaintiffs. In doing so,
the court rejected the defense that there was no liability because there
was no physician-patient relationship with the victim. Plaintiffs did not
base their claim upon that relationship, but rather upon the fact that
defendant had an independent duty to exercise reasonable care to control
the father to prevent him from harming their mother, and defendant
breached this duty. The court agreed.8 7

The question for lawyers is whether the rule of the case is applicable to
them as a "duty to warn." Ostensibly, the case is a "duty to control" case,
but there is small comfort in this distinction. For one thing, the court
relied on the two leading cases on duty to warn.8 8 For another, the court
found an independent duty to a foreseeable victim by a professional
based on information acquired in the professional relationship. If psychi-
atrists have a duty to control patients who are dangerous to others, it is
but a short step to recognize a lawyer's duty to warn the intended victim
of potential harm to him by a dangerous client.

The only factor in a lawyer-client relationship not in the Bradley
Center case is the lawyer's duty of confidentiality, a slender reed with
which to resist the independent duty the court of appeals recognized. The
point hardly would be worth mentioning except that the Model Rules of
Professional Conduct reject the duty of the lawyer to warn in such cases.
Rule 1.6, Confidentiality of Information, provides that a lawyer may re-
veal information relating to the representation of a client, "to prevent the
client from committing a criminal or fraudulent act that the lawyer be-
lieves is likely to result in death or substantial bodily harm, or substantial

84. 161 Ga. App. 576, 287 S.E.2d 716 (1982), aff'd, No. 38636 (Ga. Oct. 27, 1982).
85. Id. at 578, 287 S.E.2d at 719.
86. Id. at 579, 287 S.E.2d at 719.
87. Id. at 581, 287 S.E.2d at 721.
88. Tarasoff v. Regents of the Univ. of Cal., 17 Cal. 3d 425, 551 P.2d 334, 131 Cal. Rptr.

14 (1976); McIntosh v. Milano, 168 N.J. Super. 466, 403 A.2d 500 (1979).
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injury to the financial interest or property of another."'
In the January 30, 1980 draft of the Model Rules, the rule read as fol-

lows: "A lawyer shall disclose information about a client to the extent it
appears necessary to prevent the client from committing an act that
would result in death or serious bodily harm to another person, and to
the extent required by law or the Rules of Professional Conduct."'0

The change was the result of the bar's vehement reaction to the earlier
draft, but it may have done itself a disservice in rejecting the mandatory
rule. A good argument can be made that the later draft provides the
courts with more reason to extend the duty to warn on the part of lawyers
to cases involving substantial injury to the financial interest or the prop-
erty of another. The rule as finally proposed presents no ethical inhibition
to revealing the information. Having used the ethical rule to remove dis-
ciplinary sanctions against the lawyer for revealing this type of informa-
tion, the bar has cleared the way for the courts to recognize a legal duty
to reveal it. Furthermore, who, in good conscience, can argue that the
lawyer-whose stock in trade is information-does not have a duty to use
that information to prevent death, bodily harm, or, indeed, substantial
injury to another?

IV. THE LAWYER AND THE COURT

The lawyer's relationship with the court is the second of the lawyer's
basic relationships. Just as the relationship with the client requires the
duty of loyalty, the relationship with the court requires a duty of respect.
This duty requires compliance with the court's orders and procedures and
candor to the court.

Failure to comply with the court's orders and procedures may give rise
to contempt proceedings. In re Pruitt" is a significant case involving the
court's contempt power. The lawyer was cited for contempt because he
failed to appear in court when scheduled. After a hearing, he was found
guilty of contempt and suspended from practicing law in the Northeast-
ern Judicial Circuit of Georgia for a year.2

The supreme court affirmed the finding of contempt, but reversed the
punishment. The court held that while a court has the inherent power to
punish for contempt, that power is limited by the Georgia Constitu-
tion: "The power of the Courts to punish for contempt shall be limited

89. MODEL RuLEs OF PROFESSIONAL CONDUCT Rule 1.6(b)(2) (Proposed Final Draft 1981).
90. MODEL RuLzs OF PROFESSIONAL CoNDucT Rule 1.7(b) (Discussion Draft 1980) (em-

phasis added).
91. 249 Ga. 190, 288 S.E.2d 208 (1982).
92. Id. at 191, 288 S.E.2d at 209.
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by legislative acts."'" The legislature fixed this limit by providing: "The
superior courts have authority . . . (5) to punish for contempt by fines
not exceeding $500, and by imprisonment not exceeding 20 days."' 4 The
court reaffirmed its interpretation of the constitutional provision that the
legislature shall prescribe the limits on punishment for contempt, al-
though the courts are to determine what constitutes contempt."

In Barry v. Demmons," the court of appeals took the unusual step of
chastising the lawyers for their conduct before the court in taking verbal
swipes at each other and making "allegations and innuendoes of profes-
sional misconduct.' 9 7 The court commented that it usually does not make
reference to such comments of counsel, but it may be helpful for the
court to take more frequent notice of such conduct. While not so in-
tended, perhaps, this type of conduct is a form of disrespect to the court,
and as long as the courts ignore and tolerate it, some lawyer will engage
in it to the detriment of his clients and without credit to the profession.

Out-of-state lawyers who seek to appear pro hac vice in Georgia courts
would do well to take note of Williams v. State,"8 a disappointing deci-
sion. The trial court denied a motion by a member of the Texas Bar to
appear on behalf of a defendant charged with distributing obscene mater-
ials. The lawyer offered no proof of his admission to the bar in Texas.
"The trial court based its order primarily on this absence of proof. An
attorney must make some showing that he is qualified and ready to ap-
pear pro hac vice." 9 Ordinarily, one would assume that the court could
rely on the introduction of an out-of-state lawyer by local counsel, who is
clearly subject to contempt for misleading the court. One suspects, how-
ever, that the real reason for the trial court's refusal was the nature of the
charge against defendant-distributing obscene materials. It is interesting
to note that the court of appeals relied on the United States Supreme
Court case of Leis v. Flynt,100 an obscenity case holding that a lawyer
does not have a constitutional right to appear pro hac vice. While the
trial court properly has discretion to admit lawyers pro hac vice, the exer-
cise of that discretion on what amounts to an ad hominem basis, whatever
the supposed justification, should not be tolerated.

The duty of candor to the court, of course, is closely related to the duty

93. GA. CONST. art. I, § 2, para. 6, GA. CODE ANN. § 2-206 (Harrison 1977).
94. GA. CODE ANN. § 24-2615 (Harrison 1981 & Supp. 1982), OFFICIAL CODE OF GA. ANN.

§ 15-6-8 (Michie & Supp. 1982) (editorial changes only).
95. 249 Ga. at 192-93, 288 S.E.2d at 210.
96. 160 Ga. App. 712, 288 S.E.2d 78 (1981).
97. Id. at 712, 288 S.E.2d at 79.
98. 157 Ga. App. 494, 277 S.E.2d 781 (1981).
99. Id. at 495, 277 S.E.2d at 783.

100. 439 U.S. 438 (1978).
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of confidentiality to the client, as the Moon case, discussed above, demon-
strates. Indeed, a good argument can be made that the duty of confidenti-
ality has inhibited development of the duty of candor to the tribunal.
Whether one views the matter of client perjury as involving the duty of
confidentiality to the client or candor to the court makes a difference in
the way one deals with this matter.

The lawyer's duty of candor to the tribunal, of course, arises from the
fact that he is an officer of the court. As an officer of the court, however,
the lawyer is concerned primarily with the rights and duties of the client,
a concern that the court shares. The client has a duty to tell the truth on
the witness stand, just as he has a right to have witnesses against him
cross-examined. The lawyer is the means through which the client fulfills
his duties and exercises his rights in court, and this is why the lawyer's
rights and duties as an advocate are derivative in nature, and why the
duty of candor to the tribunal is a corresponding duty. Thus, the lawyer's
duty to the court is not an independent duty; it is dependent upon his
duty to the client. This is consistent with the lawyer's role as an officer of
the court, for it is the court's duty to see that the client receives a fair
trial. In fulfilling his duty to the client, the lawyer thereby fulfills his duty
to the court.

While the lawyer always wants to protect the client's rights, he does not
always want to implement the client's duties. There are even times when
the lawyer finds the protection of his client's rights a burden, and his
failure to protect them results in a breach of duty to the court. There are
also times when the client wishes to exercise a right he does not in fact
have. The classic illustration is the accused client who wishes to file a
frivolous appeal. For the appointed lawyer representing an indigent ac-
cused, the problem is a serious one creating a conflict between duty to the
client and duty to the court.

The Supreme Court of the United States dealt with this problem in
Anders v. California,"10 which held that the appointed lawyer in effect
must prove to the court that the indigent client's appeal would be frivo-
lous. 1 0

2 Paradoxically, this result requires that the lawyer act against his
client's interest, but it also demonstrates the derivative nature of the law-
yer's rights and duties in the representation of the client. If the client has
no right to appeal, that is, if the appeal is frivolous, the lawyer has no
right to appeal for him and is, therefore, not breaching any duty to the
client by seeking to withdraw. The anomaly here is that the burden is on
the lawyer to prove that the client does not have a right to appeal.

The Georgia courts are faced with a surprisingly large number of An-

101. 386 U.S. 738 (1967).
102. Id. at 744.
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ders cases.10 3 After the appeal is filed, either pro se or by the lawyer, the
lawyer requests permission to withdraw and submits a brief raising points
of law that arguably could support an appeal, and the court reviews the
record and transcript. No case was found in which the court did not
affirm the conviction.

V. THE LAWYER AND OTHERS

The lawyer's relationship to the client gives rise to a duty of loyalty,
and, to the tribunal, the duty of respect. Yet, the lawyer's relationship to
others, including an adversary, has not been recognized in similar fashion.
Hence, the lawyer's third basic duty, fairness, has received little
attention.

If by legal relationship we mean one in which the conduct of one party
has consequences for the other to which courts will give effect, it is obvi-
ous that there is a legal relationship between the lawyer and adversary.
Although the duty arising from this relationship is one of fairness, courts
seldom denominate it as this because the concept is too subjective. Conse-
quently, the courts deal with the duty of fairness in terms of conduct that
constitutes fraud, malice, prejudice, and the like. Two cases demonstrate
this. In DeDaviess v. U-Haul Co.,0 4 an action for malicious prosecution
involving the use of a criminal warrant, the court said:

Finally, we note that the presentment of criminal charges to obtain an
advantage in a civil matter (such as collection of a debt) violates Stan-
dard 49, Canons of Ethics, Part III, Code Ann. Title 9 appendix. The
affidavits ... indicate that Williams and a Georgia attorney decided on
'a criminal course of action' against DeDaviess to collect the debt owed
by him to U-Haul of Florida .... Thus, a Georgia attorney, acting on
behalf of U-Haul of Florida, agreed to a cause [course?] of action which
is prohibited by Standard 49, Code of Ethics, supra. This course of ac-
tion, in itself, could be construed as an act of malice, and presents a
genuine issue of a material fact to be decided by a jury'0

In short, the conduct of the Georgia attorney was unfair. Otherwise, it
could hardly be construed as an act of malice. Furthermore, it was unfair
because it violated one of plaintiff's rights-that criminal charges not be

103. See, e.g., Lee v. State, 161 Ga. App. 670, 289 S.E.2d 536 (1982); Dixon v. State, 161
Ga. App. 669, 290 S.E.2d 113 (1982); Evans v. State, 161 Ga. App. 668, 289 S.E.2d 534
(1982); Payne v. State, 161 Ga. App. 433, 288 S.E.2d 351 (1982); Weaver v. State, 160 Ga.
App. 898, 288 S.E.2d 609 (1982); Smith v. State, 159 Ga. App. 500, 283 S.E.2d 717 (1981);
Soto v. State, 159 Ga. App. 465, 283 S.E.2d 689 (1981); Butterworth v. State, 155 Ga. App.
646, 276 S.E.2d 907 (1980).

104. 154 Ga. App. 124, 267 S.E.2d 633 (1980).
105. Id. at 126, 267 S.E.2d at 635.
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brought against him to obtain an advantage in a civil matter.
A more traditional case is Central of Georgia Railroad v. Howard,'" in

which the court of appeals reversed a judgment for plaintiff because the
conduct of his counsel infected the verdict. The action was for damages
for injuries on the job. The railroad admitted liability, and the only issues
at trial were whether and to what extent the accident proximately caused
the injuries. "Over repeated and continuing objection by the defense, and
with the approval of the trial court, the appellee devoted nearly half of
the trial proceedings to the vilification and calumniation of the Rail-
road. . . ."107 The opinion is well worth reading as an example of how not
to try a case and is a clear illustration of the breach of a duty of fairness
to an adversary in the conduct of a trial. The court said: "The argu-
ments of counsel and the injection of irrelevant material were so abomi-
nably inflammatory and prejudicial that it is impossible to say the verdict
was unaffected thereby." 1 8 If this is so, and it surely was, it might have
been better for the court to have said that the conduct of counsel was
unfair and as such it constituted a breach of the duty of fairness to the
adversary. The end result is the same, but the message is not. The court's
statement implies a duty as an abstract proposition arising from the sta-
tus of the lawyer; the suggested alternative implies a duty to the adver-
sary as a result of a legal relationship. Concrete duties to someone are
much easier to fulfill and to enforce than duties in the abstract.

Generally, the concept of unfairness as here used will involve one of
several kinds of misconduct: a misuse of the law, such as using criminal
charges to gain an advantage in a civil matter; the making of misleading
statements to induce reliance; or a failure to comply with procedural rules
in terms of both the letter and the spirit of the rules, as in Howard.

VI. CONCLUSION

There were a large number of disciplinary cases reported during the
survey period,10" a fact that is both heartening and disheartening. It is

106. 161 Ga. App. 560, 561, 288 S.E.2d 347, 349 (1982).
107. Id. at 561, 288 S.E.2d at 348.
108. Id. at 565, 288 S.E.2d at 351.
109. See In re Carpenter, 248 Ga. 753, 288 S.E.2d 217 (1982); In re Atkins, 248 Ga. 751,

285 S.E.2d 733 (1982); In re Tuchow, 248 Ga. 750, 285 S.E.2d 734 (1982); In re Reed, 248
Ga. 748, 285 S.E.2d 726 (1982); In re Blanton, 248 Ga. 430, 283 S.E.2d 607 (1981); In re
Reily, 248 Ga. 391, 283 S.E.2d 608 (1981); In re Nichols, 248 Ga. 254, 282 S.E.2d 341 (1981);
In re Zagoria, 247 Ga. 677, 279 S.E.2d 442 (1981); aff'd in part, rev'd in part, 248 Ga. 752,
285 S.E.2d 733 (1982); In re Chabior, 247 Ga. 600, 277 S.E.2d 735 (1981); In re Dowdy, 247
Ga. 488, 277 S.E.2d 36 (1981); In re Bacon, 247 Ga. 259, 275 S.E.2d 338 (1981); In re Parker,
247 Ga. 154, 274 S.E.2d 569 (1981); In re Osborne, 247 Ga. 153, 280 S.E.2d 625 (1981); In re
Davis, 247 Ga. 80, 273 S.E.2d 614 (1981); In re Cucich, 247 Ga. 57, 274 S.E.2d 525 (1982); In
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heartening in that it indicates that the Georgia Bar is much concerned
with the conduct of unethical lawyers; it is disheartening in that it indi-
cates that so much unethical conduct exists.

No useful purpose would be served by discussing the individual cases,
but a few observations may be in order. Most of the matters involved
conduct that was tortious or criminal in nature, such as abandoning a
client's cause, misappropriating or mishandling a client's funds, and the
like. The lesson here, of course, is that unethical conduct on the part of
lawyers is the product of a defect in character rather than ignorance of
the rules. Unfortunately, it will always be so, and there is little to be
done except to weed out the unethical lawyers.

If the rules of ethics will not aid in improving the conduct of unethical
lawyers, why bother to have codes of ethics? The answer is simple. Rules
of ethics are not for the bad lawyer, but rather for the good lawyer. The
primary function they serve is to create a climate of expectations, for it is
a psychological fact that lawyers, no less than others, tend to act as they
are expected to act. If the lawyer, for example, is expected to maintain
the confidences of the client, he will tend to do so even at the cost of
substantial injury to another, and even though doing so is contrary to
what he would prefer to do. If the lawyer, however, is expected to inform
the potential victim of a client's act, he will probably do so.

The conflict that most lawyers encounter in their professional endeav-
ors is the conflict between the expectations they learned in the home, the
school, and the church or synagogue, and the expectations they learn as a
professional. The lawyer who lives in a moral world in the community
lives in a different moral world in a profession that some perceive as
amoral. Therefore, the question so often encountered is this: Can a good
person be a good lawyer? The answer, of course, is "yes," but unfortu-
nately, the traditional view of rules of ethics has contributed to a contrary
opinion. The notion that rules of ethics relate only to the conduct of law-
yers supports the idea that lawyers do live in a separate moral world, that
they are, indeed, above the law.

The different moral world the lawyer lives in is based on two fac-
tors: he acts in a representative capacity, and he does so in an adversary
system of private law administration. Both provide a basis for rational-
izing conduct on behalf of the client that one would not do for oneself; for
example, lying in negotiations, and, indeed, even providing reasons for

re Hutchinson, 247 Ga. 36, 273 S.E.2d 409 (1981); In re Sliz, 246 Ga. 797, 273 S.E.2d 177
(1980); In re Chance, 246 Ga. 696, 272 S.E.2d 686 (1980); In re Hawkins, 246 Ga. 659, 272
S.E.2d 694 (1980); In re Stoner, 246 Ga. 581, 272 S.E.2d 313 (1980); In re Baldwin, 246 Ga.
344, 271 S.E.2d 626 (1980); In re Cooley, 246 Ga. 137, 268 S.E.2d 927 (1980); In re Bronson,
246 Ga. 136, 269 S.E.2d 27 (1980); In re Murray, 245 Ga. 822, 268 S.E.2d 329 (1980); In re
Allen, 245 Ga. 525, 266 S.E.2d 167 (1980); In re Smith, 245 Ga. 199, 263 S.E.2d 924 (1980).
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doing so. Since the client pays the fee, the rationalization also coincides
with self-interest, which is to say that it is deeply rooted in emotion.
Consequently, it is difficult for the individual lawyer to appreciate that
ultimately his self-interest lies in the integrity of the legal system. Ethical
rules that are discretionary in nature or that present a threat of discipli-
nary action only in the most egregious of cases do not lend confidence
that one's adversary shares a like concern for the integrity of the system.
Nor do they create a climate of expectations in which the lawyer is en-
couraged to do the right thing, for they are moral rules built on
quicksand.

Given the nature of man, in order for moral rules of conduct to create
an effective climate of expectations, the rules must rest on a foundation
of firm principles agreed to and accepted by all. These principles include
the lawyer's duty of fairness to others, respect for the tribunal, and loy-
alty to the client, as well as the client's responsibilities. From these prin-
ciples must be derived consistent and effective rules of law. In short, rules
of ethics must become an integral part of law in which the rights and
duties of clients are as relevant as the duties and rights of lawyers.

The task is one ultimately for the appellate courts, for if war is too
important to be left to the generals,110 the law of legal ethics is too impor-
tant to be left to lawyers. This is why the Georgia Court of Appeals and
the Georgia Supreme Court have a rare opportunity to be in the forefront
of resolving the most significant jurisprudential problem of our time-the
development of a rational law of legal ethics.

110. Attributed to Charles Maurice de Talleyrand-P6rigord (quoted by Briand to Lloyd
George during World War I). J. BArTLwrr, FAMILIAR QUOTATIONS 401 (15th ed. 1980).
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