
Commercial Law

by James C. Marshall*

The high interest rates, tight credit, recession, and inflation of recent
years have generated a flurry of significant activity concerning usury re-
strictions and foreclosures. Both the United States Congress and the
Georgia Legislature have enacted laws designed to loosen credit restraints
by eliminating many usury restrictions. Recession has increased markedly
the pressure for litigation between debtors and creditors and has pro-
duced interesting court decisions concerning both usury and foreclosures.
Consequently, most of this article focusses upon those two areas.

I. USURY

The Georgia Legislature relaxed several interest and usury prohibitions
during the survey period. First, the legislature created an exception to the
general rule that interest may not be charged on unpaid interest. The
exception apparently was designed to accommodate the demand for inno-
vative, floating interest mortgages, which generally envisage the possibil-
ity that the agreed upon mortgage payment may be insufficient to cover
interest obligations during some payment periods. Now, if the parties to a
loan having first priority in real estate agree in writing, then mature, un-
paid interest may be added to the principal balance. The new total will
bear interest pursuant to the terms of the contract.'

At the start of the 1982 legislative session, the Secondary Security
Deed Act' (SSDA) limited the interest and service charges that could be
demanded on any loan protected in whole or in part by a subordinate
security interest in improved residential real estate occupied by fewer
than five family dwelling units. Effective April 12, 1982, this class of
loans was divided into two subclasses. Inclusion in a particular subclass is
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determined by the amount of the loan." The SSDA's service and interest
charge limitations continue to apply to a loan if the "amount financed," a
poorly defined term, does not exceed $5,000.4 When the loan equals or
exceeds this figure, the amended SSDA specifically allows agreements to
pay any interest or service charges and expressly prohibits any usury
claim by the debtor or the debtor's successors. The language of the
amended SSDA apparently is broad enough to protect any lender from
any usury claim for excessive interest and service charges on any loan as
long as the "amount financed" exceeds $5,000 and the debt is secured in
part by a subordinate security interest in improved residential real estate
occupied by four or fewer family dwelling units.'

Georgia law6 presently calls for a maximum interest charge on loans
secured in part by real estate. The limit imposed is approximately two
and one-half percentage points above a monthly index that varies with
the yields of certain United States Treasury bond issues. Comparing this
Georgia code provision with the recently amended SSDA, there appears
to be a dramatic difference in the treatment that the law now accords
Georgia lenders secured by first mortgage residential liens and Georgia
lenders secured by second mortgage residential liens. The latter are fa-
vored with no interest limitation whatsoever as long as the "amount
financed" equals or exceeds $5,000. Fortunately, this apparent inconsis-
tency largely vanishes when one takes into account the impact on Georgia
usury law of the recently enacted Depository Institutions Deregulation

3. Id. §§ 7-4-31, -34.1 (Michie & Supp. 1982), GA. CODE ANN. §§ 57-201, -204.1 (Harrison
1977 & Supp. 1982) (editorial changes only).

4. Id. § 7-4-31, GA. CODE ANN. § 57-201. The SSDA defines "amount financed" by refer-
ring to the Federal Truth in Lending Act, 15 U.S.C. §§ 1601-1667e (1976 & Supp. IV 1980).
OMiCIAL CODE OF GA. ANN. §§ 7-4-31, -34.1, GA. CODE ANN. §§ 57-201, -204.1. The term,
however, is not defined in the Truth in Lending Act, but only in the regulations promul-
gated by the Federal Reserve Board pursuant to the Act. This oversight by the Georgia
Legislature would be of minor concern except that, as of April 12, 1982, the effective date of
the new SSDA, there were two different sets of applicable Truth in Lending regulations
containing two different definitions of "amount financed." Compare Truth in Lending Reg-
ulations, 12 C.F.R. § 226.2 (1981), with 46 Fed. Reg. 20,902 (1981) (to be codified at 12
C.F.R. § 226.18). From April 1, 1981, to October 1, 1982, lenders had the option of comply-
ing with either the new or the old set of Truth in Lending regulations. 47 Fed. Reg. 755
(1982). Presumably, for loans executed prior to October 1, 1982, the definition of "amount
financed" for purposes of the new SSDA will depend on the lender's decision to comply with
the old or the new Truth in Lending regulations. This construction of the Act would mini-
mize confusion and promote economy. Cautious lenders, however, would be well advised to
make sure that the "amount financed" equals or exceeds $5,000 under both sets of Truth in
Lending regulations.

5. Id. § 7-4-34.1, GA. CODE ANN. § 57-204.1.
6. OFFIcIAL CODE OF GA. ANN. § 7-4-3 (Michie 1982), GA. CODE ANN. § 57-101.1 (Harrison

1977 & Supp. 1982).
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and Monetary Control Act of 1980' (DIDMCA), which preempts broad
areas of state usury law.

Although a detailed discussion of DIDMCA's preemptive effect is be-
yond the scope of this article,8 some general understanding of its content
is essential in order to appreciate the present state of usury law in Geor-
gia. As of March 31, 1980, section 501 of DIDMCA9 lifted state usury
restrictions from nearly all first lien residential real estate loans issued by
lenders insured or regulated by any agency of the federal government,
unless the state expressly overrides this preemption before April 1, 1983.
For applicable loans 0 and lenders," DIDMCA completely preempts
Georgia law.' Ignoring for the moment the possibility of federally im-
posed usury restrictions, DIDMCA effectively provides basic parity be-
tween Georgia's first lien residential lenders and Georgia's subordinate
lien residential lenders when the "amount financed" of a loan equals or
exceeds $5,000. Neither type of lender is subject to any interest rate limi-
tation unless one is provided by federal law.'

DIDMCA's preemption provisions are not limited to loans secured by
first liens on residential real estate. For business and agricultural loans of
$25,000 or more, section 511 of DIDMCA14 permits any lender to charge
the higher of either the rate permitted by Georgia law or five percent in
excess of the discount rate, including any surcharges, that is then in effect
at the Federal Reserve Bank in Atlanta for ninety-day commercial paper.
This preemption lasts only until April 1, 1983, and may be overridden by

7. 12 U.S.C. § 226 (Supp. IV 1980).
8. For a thorough discussion, see Burke & Kaplinsky, Unraveling the New Federal

Usury Law, 37 Bus. LAW. 1079 (1982); Federal Pre-emption of State Usury Laws, 37 Bus.
LAW. 747 (W. Burke ed. 1982).

9. Section 501, Pub. L. No. 96-221, 94 Stat. 161 (1980) (codified as a note at 12 U.S.C. §
1735f-7 ed. note (Supp. IV 1980)).

10. Like the recently amended SSDA, loans for any purpose are included within the
coverage of § 501 of DIDMCA. Unlike the amended SSDA, § 501 of DIDMCA imposes no
lower or upper limit on the amount of covered loans.

11. The Federal Home Loan Bank Board is generally responsible for interpreting and
implementing the preemptions of § 501 of DIDMCA. 12 U.S.C. § 1735f-7 ed. note (Supp. IV
1980), State Constitution or Laws Limiting Mortgage Interest, Discount Points, and Finance
or Other Charges; Exemption for Obligations Made after March 31, 1980, § (f). The Board's
general counsel already has concluded that lenders are not "regulated by any agency of the
Federal Government" within the meaning of § 501 simply because they are subject to fed-
eral laws administered by federal agencies-for example, the Truth in Lending Act. Op.
Gen. Counsel, July 1, 1980. Thus, not all lenders enjoy the preemptive protections of § 501,
whereas any lender conceivably could enjoy the usury protections of the amended SSDA.

12. See OFFICIAL CODE OF GA. ANN. § 7-4-3 (Michie 1982), GA. CODE ANN. § 57-101.1
(Harrison 1977 & Supp. 1982).

13. For a discussion of federal law usury restraints on these loans, see infra text accom-
panying notes 22 through 26.

14. 12 U.S.C. § 86a (Supp. IV 1980).
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appropriate state action before that date. 5 This is of lesser importance in
Georgia than other DIDMCA preemptions, because Georgia law already
permits agreements to pay any rate of interest on loans exceeding $3,000
to for-profit corporations or to individuals for other than personal, family,
or household purposes.' In Rigdon v. Walker Sales & Services," the
purchase money loan to a farmer buying a tobacco combine was found
not to be for personal, family, or household purposes.18 Presumably, most
agricultural loans would be labelled similarly.

Unlike the business and agricultural preemption, the final preemption
provision in DIDMCA substantially affects Georgia usury law. It appears
that sections 521, 522, and 523 of DIDMCA'9 give permanent "most fa-
vored lender"2 0 status to state-chartered banks, savings banks, mutual
savings banks, savings and loan associations, and credit unions as long as
they are federally insured. Each of these entities may now charge the
higher of either one percent in excess of the discount rate on ninety-day
commercial paper in effect at the Federal Reserve Bank in Atlanta or the
rate that these entities could charge in the absence of DIDMCA. Unlike
the other two preemptions, the state may override this preemption at any
time."

Of course, DIDMCA has many ambiguities and imperfections. One of
these merits mention here, for it may lend unexpected importance to an-
other piece of survey period legislation. Section 501 of DIDMCA lifts
state usury restrictions on first lien residential real estate loans for cov-
ered lenders, but does not affect usury restrictions imposed by federal
law. Some of Georgia's section 501 lenders appear to be subject to alter-
native federal limitations"' while others do not.23 Thus, section 501 of

15. Id. § 86a ed. note (Supp. IV 1980), effective date, § (a).
16. OFFICIAL CODE OF GA. ANN. § 7-4-6 (Michie 1982), GA. CODE ANN. § 57-118 (Harrison

1977 & Supp. 1982).
17. 161 Ga. App. 459, 288 S.E.2d 711 (1982).
18. Although the coverage of the Retail Installment and Home Solicitation Sales Act,

GA. CODE ANN. ch. 96-9 (Harrison 1976 & Supp. 1982) (presently OmciL CODE OF GA. ANN.
tit. 10, ch. 1 (Michie 1982)) was at issue, in Rigdon, the court construed language similar to
that employed in GA. CODE ANN. § 57-118, OFFICIL CODE OF GA. ANN. § 7-4-6. 161 Ga. App.
at 460, 288 S.E.2d at 713.

19. 12 U.S.C. 1724, 1785, 1811.
20. This term commonly is used to describe the enviable right of national banks to

charge either the highest rate allowed any lender by state law or one percent in excess of the
discount rate on ninety-day commercial paper in effect at the Federal Reserve Bank in the
local Federal Reserve District. 12 U.S.C. § 85 (Supp. IV 1980).

21. 12 U.S.C. § 1730g (Supp. IV 1980).
22. For example, the state depository institutions that are federally insured and there-

fore included within §§ 521, 522 and 523 of DIDMCA, as well as national banks, are appar-
ently subject to an alternative federal limitation of one percent in excess of the discount
rate on 90-day commercial paper in effect at the Federal Reserve Bank in the local Federal
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DIDMCA apparently has an unequal impact upon covered lenders. Fortu-
nately, this seemingly undesirable conclusion might be largely avoided by
an interesting argument that DIDMCA, combined with one final piece of
survey period legislation enacted in Georgia, effectively lifts all federal
and state limitations on first lien residential interests rates for loans by
most of Georgia's depository institutions. Because of legislation that be-
came effective April 22, 1982, which slightly amended the definition of a
"financial institution," Georgia's state-chartered credit unions now may
charge interest rates comparable to rates authorized for national banks,
savings and loan associations, or federal credit unions.u On first lien resi-
dential loans covered by section 501 of DIDMCA, federal savings and
loan associations apparently may charge any interest rate."5 Thus, with
respect to this same class of loans, it would appear that state-chartered
credit unions may also charge any interest rate. But if state law allows
state-chartered credit unions to charge any interest rate on these loans,
then entities enjoying "most favored lender" status under federal law also
may charge any interest rate. These entities would include national
banks" and insured institutions covered by sections 521, 522, and 523 of
DIDMCA.27 Furthermore, if there are state banks in Georgia that are not
federally insured, the limited 'most favored lender' status that they enjoy
under Georgia law" may also entitle them to charge any interest rate on

Reserve District. See supra notes 19-21 and accompanying text.
23. An example would be federal savings and loan associations. See 12 U.S.C. J§ 1461-

1470 (1976 & Supp. IV 1980); 12 C.F.R. §§ 541.1 to .30 (1982). Covered lenders under § 501
of DIDMCA also include creditors who make or invest in residential real estate credit trans-
actions aggregating more than one milllion dollars per year. See supra note 9. These nonde-
pository institution lenders also appear to be unregulated by any alternative federal usury
restrictions on first lien residential loans.

24. OnicI AL CODE OF GA. ANN. § 7-1-4(21) (Michie & Supp. 1982), GA. CODE ANN. § 41A-
102(u) (Harrison 1974 & Supp. 1982) (new law adds subparagraph (x) to subsection (21)
relating to permissive closings).

25. Section 501 frees them from state law restrictions, and there appear to be no inde-
pendent, federally imposed limits. See 12 U.S.C. §§ 1461-1470 (1976 & Supp. IV 1980); 12
C.F.R. §§ 541.1 to .30 (1982).

26. 12 U.S.C. § 85 (Supp. IV 1980); Federal Home Loan Bank Board Interpretation, 45
Fed. Reg. 15,921 (1980).

27. See supra notes 19 & 20 and accompanying text.
28. OFnCIAL CODE OF GA. ANN. § 7-1-292 (Michie 1982), GA. CODE ANN. § 41A-1313 (Har-

rison 1974). Although intended to give competitive equality with national banks, this code
section only confers a weakened version of "most favored lender" status upon state banks.
The statute empowers state banks to charge higher rates whenever the "laws of this state"
authorize a person or corporation other than a bank to charge the higher rate "with respect
to a designated type of loan." Id. The new credit union law, Omcim CODE OF GA. ANN. tit.
7, ch. 1, art. 1 (Michie & Supp. 1982), GA. CODE ANN. ch. 41A-1 (Harrison 1974 & Supp.
1982), is certainly one of the "laws of this state," but does it refer to a "designated type of
loan"?
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this class of loans.
DIDMCA may herald the death of most state-imposed usury limita-

tions. By restricting the availability of credit, usury laws have a definite
impact on commerce. Therefore, preemption of state usury laws seems
well within the power of Congress under the commerce clause.*' Indeed,
more expansive preemption legislation is currently being considered by
Congress. 0 Thus far, federal preemption legislation has focussed prima-
rily on larger loans and lenders. This fact may indicate Congressional rec-
ognition of the idea that the small loan market and small lenders are bet-
ter suited to the closer, well-tailored supervision that may be provided by
the states. Small loans and small lenders do not have a significant impact
upon interstate commerce or the economy. Furthermore, one of the major
justifications behind federally compelled relaxation of usury restraints ap-
pears to be that competition among lenders will act as a restraint on po-
tential usury abuses. It might be argued that this justification does not
apply equally to small lenders who are less subject to competitive pres-
sure. Consequently, state regulation of small loans and small lenders may
survive the federal onslaught. Legislation such as the Georgia Industrial
Loan Act8" (GILA) could become the main (or the only) focus of state law
usury litigation. This possibility heightens the importance of GILA cases
decided during the survey period.

Presurvey period case precedent under GILA clearly held that accelera-
tion clauses must provide for rebate of unearned interest," but the prece-
dent was less clear concerning whether those acceleration clauses also
must require rebate of other unearned charges."3 The Georgia Supreme
Court answered the latter question affirmatively in Clyde v. Liberty Loan
Corp.," in which a foreclosure deed was annulled. The court concluded
that GILA is violated by acceleration clauses which do not provide for
rebate of unearned maintenance and credit insurance charges. The court
did not limit its examination to the note, but also reviewed an accelera-
tion clause found in the security deed. It deemed valid only one of three

29. U.S. CONsT. art. I, § 2, cl. 2. In McInnis v. Cooper Communities, Inc., 271 Ark. 503,
611 S.W.2d 767 (1981), the court held that Congress' commerce clause powers permit the
preemptions in § 501 of DIDMCA. See also Stephens Sec. Bank v. Eppivic Corp., 411 F.
Supp. 61 (W.D. Ark. 1976), aff'd mem., 553 F.2d 102 (8th Cir. 1977), in which the court
upheld the constitutionality of the preemption provisions of a predecessor statute.

30. For a somewhat outdated discussion of pending legislation, see Climo & Evans, In-
terest Rate Deregulation, 37 Bus. LAw. 1381, 1387-89 (1982).

31. OFFICIAL CODE OF GA. ANN. tit. 7, ch. 3 (Michie 1982), (formerly GA. CODE ANN. ch.
25-3).

32. Diggs v. Swift Loan & Fin. Co., 154 Ga. App. 389, 268 S.E.2d 433 (1980); Lewis v.
Termplan, Inc., 124 Ga. App. 507, 184 S.E.2d 473 (1971).

33. See Scroggins v. Whitfield Fin. Co., 152 Ga. App. 8, 262 S.E.2d 168 (1979).
34. 249 Ga. 78, 287 S.E.2d 551 (1982).
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acceleration clauses. The valid clause did not attempt to list specific
charges subject to rebate, but simply provided that "charges would be
reduced in proportion to the reduction in the loan term.'"" One of the
disapproved clauses mentioned nothing about rebates, while the other
stated that "precomputed interest would be rebated,"" but failed to list
rebate of unearned maintenance and insurance charges.

Recently, the court of appeals in Diggs v. Swift Loan & Finance Co.37

held that inconsistent valid and invalid interest rebate clauses caused the
loan papers to violate GILA, even though the lender actually offered a
proper rebate. In both Clyde and Diggs, the court found an invalid clause
in the security documents. Clyde, however, does not reach as far as Diggs,
because the Clyde lender did not offer a proper rebate when giving notice
of acceleration, while the Diggs lender gave a proper rebate.

The loan documents of many Georgia lenders, particularly their secur-
ity deeds, probably contain defects that are similar to those discussed in
Clyde. It seems clear from Clyde that a security deed acceleration clause
which mentions no rebates at all, or one which provides for rebate of in-
terest without mentioning other unearned charges, would be invalid.
Lenders who hold loan documents that contain both valid and-invalid
clauses should attempt to distinguish Clyde by offering a proper rebate
pursuant to the valid acceleration clause. This strategy, however, will not
avoid Diggs.

The court in Clyde considered what charges must be rebated under
GILA. Courts in other survey period cases considered how much must be
rebated. When the charge at issue is interest, bad GILA case precedent
has caused such confusion that, during the survey period, the judges of
the United States District Court for the Northern District of Georgia is-
sued conflicting decisions concerning rebate requirements upon refinanc-
ing. Before analyzing these decisions, however, a background discussion is
appropriate.

The general rule, illustrated by Clyde, is that creditors may keep all
earned interest and must rebate all unearned interest. Two different
methods commonly are employed to calculate the amount of interest that
will be rebated. Absent contrary legislative or contractual directions, the
method that should be adopted under GILA would seem to depend on
which method reflects accurately what the lender earned. Lenders earn
interest by extending credit, and the more credit extended, the more in-
terest a lender is entitled to earn. Choice of rebate method should reflect
how much credit the lender is extending during the different periods of

35. Id. at 79, 287 S.E.2d at 552.
36. Id. at 79, 287 S.E.2d at 553.
37. 154 Ga. App. 389, 268 S.E.2d 433 (1980).
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the loan term.
The pro rata method of calculating rebates returns (or credits) to the

borrower a proportion of the entire contract interest fee equal to the re-
maining portion of the loan term. If, for example, half the loan term has
expired, then a pro rata rebate returns (or credits) one-half of the entire
interest amount that would have been collected if the loan had been paid
according to the original payment schedule. The pro rata method is based
on the assumption that the lender earns an equal amount of interest dur-
ing each period of the loan term. If the amount of credit extended re-
mains constant throughout the loan term, for example when the loan
agreement requires a single balloon payment at the end of the loan term,
then the lender is extending equal credit during each period of the loan
term, and pro rata rebates accurately reflect what the lender has earned.
Pro rata rebates are, therefore, appropriate when the principal balance
outstanding is constant throughout the loan term.

The Rule of 78s method of calculating interest rebates returns (or cred-
its) to the borrower an amount reflecting the declining balance of the
principal outstanding during an installment loan term." The Rule of 78s
method-is based on the assumption that a lender earns more interest dur-
ing earlier periods of an installment loan and earns less in each suc-
ceeding period. When the loan is repaid by installments, the lender is
extending more credit in earlier loan periods and less credit in later loan
periods. The Rule of 78s method of calculating rebates most accurately
reflects the amount of interest that the lender has earned. Thus, Rule of
78s rebates are appropriate in the typical installment loan situation and
should be used for GILA installment loans unless GILA or the loan con-
tract directs otherwise.

For reasons that are unclear, the Georgia Court of Appeals has not
adopted the preceding analysis. In a 1973 decision, Garrett v. G.A.C. Fi-
nance Corp.,39 the court held that pro rata rebates are required when a
GILA installment loan is accelerated after a debtor defaults. Then, as
now, GILA expressly authorizes the use of the Rule of 78s method to cal-
culate an interest rebate when the debtor prepays. The court distin-
guished prepayment from default and limited the use of the Rule of 78s
method to the former situation because, in the court's view, the Rule of

38. For a brief illustration of the Rule of 78s rebate calculations, see Moore, The Com-
putation of Finance Charges in Georgia Consumer Credit Contracts, Annual Survey of
Georgia Law, 1977-1978, 30 MERCER L. REv. 281, 287-88 (1978) [hereinafter cited as Moore].
For a more elaborate discussion of the Rule of 78s and a criticism of its arithmetic accuracy,
see Hunt, The Rule of 78: Hidden Penalty for Prepayment in Consumer Credit Transac-
tions, 55 B.U.L. REv. 331 (1975).

39. 129 Ga. App. 96, 198 S.E.2d 717 (1973).
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78s method does not result in a "refund of all unearned interest."40 Evi-
dently, in Garrett, the court made no attempt to analyze how creditors
'earn' interest.4 1

Garrett is some indication that bad decisions produce confusion and
anomalous situations. GILA installment debtors who wish to prepay are
encouraged by Garrett to default instead because prepayment rebates
under the Rule of 78s often are less than default rebates under the Gar-
rett pro rata rebate requirement. As long as the borrower pays in full
within ten days of the creditor's demand letter, Georgia law'3 relieves the
borrower of any worry that the tactic of defaulting rather than prepaying
will result in additional direct costs.48 Surely the legislature, by enacting
GILA, did not intend to encourage such silliness.

Garrett is also an indication that bad decisions breed more bad deci-
sions. In Ford v. Termplan, Inc.," a federal district court concluded that
pro rata rebates are required when a GILA installment loan is refinanced
by the same lender. In an earlier, unpublished opinion in the same case,
the court characterized refinancing as a hybrid between prepayment and
default because refinancing is voluntary, but typically occurs when the
debtor is on the verge of default.' 5 The court eventually adopted the Gar-
rett pro rata rule and bolstered its decision with interesting, but mostly
makeweight arguments in which the court construed language from GILA
and the regulations promulgated under GILA. The true linchpin of the

40. Id. at 97, 198 S.E.2d at 718.
41. Moore, supra note 36, attempts to make some sense of Garrett with the following

explanation:
The courts in Georgia have required the creditor to be consistent in his fictions.
That is, if he operates under a statute which states a nominal eight percent rate
and the debtor defaults, the court will only let the creditor earn the eight percent,
even if, as an add-on rate, the contract earning would have been 14.45%. The
Georgia Court of Appeals has used this rationale to require pro rata rebates on
default, rather than Rule of 78s rebates.

This explanation at least credits the court in Garrett with recognizing that the contractual
expectation of debtors may be a valid reason for limiting creditors to pro rata rebates. This
expectation problem, however, certainly can be avoided with appropriate contract language
and disclosures, and, as Moore subsequently comes close to suggesting, the disclosures re-
quired by truth in lending laws dispel any significant delusions of the debtor.

42. OFFICIL CODE OF GA. ANN. § 13-1-11(a)(3) (Michie 1982), GA. CODE ANN. § 20-506(c)
(Harrison 1977) (editorial changes only).

43. Section 13-1-11 permits collection of attorneys fees and costs only if the underlying
contract so provides and the debtor fails to pay the mature obligation within 10 days of an
appropriate demand letter. Id. at § 13-1-11, GA. CODE ANN. § 20-506. Of course, debtors
considering default rather than prepayment also must worry about indirect costs, such as
credit rating problems.

44. 528 F. Supp. 1016 (N.D. Ga. 1981).
45. No. 78-1907A (N.D. Ga. June 23, 1981), modified on rehearing, 528 F. Supp. 1016

(N.D. Ga. 1981).
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court's decision, however, becomes apparent upon examination of the
court's earlier opinion. Like the court in Garrett, the court in Ford be-
lieved that pro rata rebates fairly reflect the true interest earnings to
which the lender is entitled and that the Rule of 78s method penalizes
the borrower. Unlike Garrett, however, the court in Ford apparently rec-
ognized the attractive theoretical underpinnings of the Rule of 78s, but
found some mandate for pro rata rebates within GILA itself. According to
the court, GILA "already provides for 'add on' interest, earned uniformly
on the entire original amount of the loan, without regard to installment
reductions in the outstanding balance."' 6 The court, as illustrated by this
language, read far too much into GILA. Nothing in GILA suggests a legis-
lative mandate that interest computed by an 'add-on' method should be
deemed to be earned uniformly over the course of the loan. 47 GILA's pro-
vision concerning prepayment rebates appears to be the only instance in
which the legislature even vaguely considered when 'add-on' interest
should be deemed to be earned, and there, the legislature provided for
the Rule of 78s method.

In Simpson v. Termplan, Inc.,4s another Atlanta federal judge dis-
agreed with Ford and held that Rule of 78s rebates are appropriate when
a lender refinances a GILA installment loan. Though the court in Simp-
son reached the correct result, even it was beguiled with the notion that
Rule of 78s rebates "exact a penalty against the borrower."'4

9 Garrett and
like cases6" have spawned this confusion. Both Garrett and Ford should
be rejected as bad law by either the Georgia Supreme Court, the Eleventh
Circuit Court of Appeals, or the Georgia Legislature. Fortunately, the le-
gal confusion on this issue, combined with the lack of bad faith by the
lender, convinced the court in Ford that imposition of penalties upon the
lender was precluded by the Georgia Code."1

During the survey period, the courts produced two other noteworthy
GILA decisions. GILA, according to the court of appeals in Lee v. Benefi-
cial Finance Co.," limits interest and loan fee charges to certain percent-

46. 528 F. Supp. at 1021.
47. The court's citation to Moore's article (Moore, supra note 38) may be the source of

the court's belief that 'add-on' interest should be deemed to be earned evenly throughout
the term of the loan. See 528 F. Supp. at 1021.

48. 535 F. Supp. 36 (N.D. Ga. 1981).
49. Id. at 39.
50. E.g., Williams v. First Bank & Trust Co., 154 Ga. App. 879, 269 S.E.2d 923 (1980);

Creditthrift, Inc. v. Morris, 147 Ga. App. 827, 250 S.E.2d 565 (1978); Harris v. Avco Fin.
Corp., 135 Ga. App. 267, 218 S.E.2d 83 (1975); Cook v. First Nat'l Bank, 130 Ga. App. 587,
203 S.E.2d 870 (1974).

51. See GA. CODE ANN. § 25-9903 (Harrison 1981), OFFICIAL CODE OF GA. ANN. § 7-3-29
(Michie 1982) (new law adds subsection (h) on statute of repose and limitation).

52. 159 Ga. App. 205, 282 S.E.2d 770 (1981).
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ages of "the face amount of the contract" (FAC) which "may be deter-
mined by adding together the amounts of all the constituent discounted
elements that the debtor must borrow in order to have the amount he
desires."" If the loan fee is paid through borrowing additional funds
from the lender when the loan is issued, then the fee is included in the
FAC figure used to determine the fee itself. The Lee opinion thoroughly
discussed both discount and 'add-on' interest situations and resolved am-
biguities created by earlier court decisions. Finally, in United States Life
Credit Corp. v. Johnson," the supreme court considered the conse-
quences of its holding in Southern Discount Co. v. Ector"6 that a GILA
violation renders the loan contract "null and void, 5 7 but does not result
in forfeiture of principal. Apparently aware that its loan violated GILA,
the lender in Johnson brought a contract action to recover the principal
amount of its loan. Although the contract was "null and void" because of
the GILA violation, the supreme court permitted the lender to reach the
jury on the theory of "money had and received."58 At issue was a ques-
tion of proper pleading, and although the lender in its pleading asserted
only a contract-based cause of action, the borrower had ample opportu-
nity to defend the question of "money had and received." The court in
Johnson also held that a "null and void" GILA loan creates no outstand-
ing secured obligation from its inception. 59 Consequently, the lender may
be held liable for a violation of the Georgia commercial code" by failing
to respond to a debtor's written demand for a termination statement stat-
ing that the lender no longer claims a security interest under the financ-
ing statement.

Other survey period usury cases that merit attention concerned the
Secondary Security Deed Act6 ' (SSDA). When the note at issue in Dorsey
v. West63 was executed in 1973, the SSDA allowed interest to be charged
at either a six percent 'add-on' or eight percent simple rate. The loan
agreement provided for payment of nine percent simple interest, a rate
resulting in a lower total interest charge than that obtainable by using a

53. Id. at 206, 282 S.E.2d at 771.
54. Id. at 208, 282 S.E.2d at 772.
55. 248 Ga. 852, 287 S.E.2d 1 (1982).
56. 246 Ga. 30, 268 S.E.2d 621 (1980).
57. Id. at 36, 268 S.E.2d at 622.
58. 248 Ga. at 853, 287 S.E.2d at 2.
59. Id.
60. See OFFICIAL CODE OF GA. ANN. § 11-9-404(1) (Michie 1982), GA. CODE ANN. § 109A-

11-9-404(1) (Harrison 1979 & Supp. 1982) (editorial changes only).
61. OFFICIAl CODE OF GA. ANN. tit. 7, ch. 4, art. 2 (Michie 1982), (formerly GA. CODE

ANN. ch. 57-2).
62. 159 Ga. App. 274, 283 S.E.2d 314 (1981), aff'd in part and rev'd in part, 248 Ga. 790,

285 S.E.2d 703 (1982).
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six-percent 'add-on' interest rate. The court of appeals found the availa-
bility of a higher alternative interest rate to be irrelevant and concluded
that the lender violated the SSDA." On the issue of penalties to be im-
posed, the lender argued that the 1976 amendment to section 3 of the
SSDA was applicable. Both the amended (present) version and the origi-
nal version of section 3 precluded penalizing lenders who made bona fide
errors." The original version, however, provided that violations would re-
sult in forfeiture of principal, interest, and other charges, while the
amended version imposed this penalty only on anyone "contracting for,
charging, receiving, or collecting any charge in excess of those expressly
allowed by" 5 the SSDA. Under the amended version, other violations
were punishable only by forfeiture of interest. Accordingly, the lender ar-
gued that its interest violation was a bona fide error precluding any pen-
alty, and if a penalty were imposed, only forefeiture of interest should be
ordered. The court of appeals held that the 1973 loan contract was gov-
erned by the penalty provisions in effect in 1973, rather than the
amended penalties, and that the 1976 amended penalty provisions should
not be applied retroactively. Furthermore, the court of appeals ruled that
the bona fide error exemption does not apply to errors of law. In dicta,
the court added that this exemption only covers clerical errors."

The Georgia Supreme Court granted certiorari 67 and intended to ad-
dress the question of whether the 1976 amendment to the penalty provi-
sions of the SSDA should be applied retroactively. Unfortunately, this
question was not answered because the court concluded that, under the
1976 amendment, the penalty for excessive interest charges is forfeiture
of principal, interest, and other charges." The question of retroactive ap-
plication of the 1976 amendment was moot, therefore, since the penalties
for an interest violation were identical under both the amended and the
original version. The court expressly agreed with the court of appeals'
conclusion that the interest charge did violate the SSDA and apparently"

63. 159 Ga. App. at 276, 283 S.E.2d at 316.
64. Id. at 275, 283 S.E.2d at 316.
65. OFFICIAL CODE OF GA. ANN. § 7-4-33 (Michie 1982), GA. CODE ANN. § 57-203 (Harri-

son 1977) (editorial changes only).
66. 159 Ga. App. at 276, 283 S.E.2d at 316.
67. West v. Dorsey, 248 Ga. 790, 285 S.E.2d 703 (1982).
68. Id. at 791-92, 285 S.E.2d at 704-05.
69. One view of the issues properly before the court of appeals is that the supreme court

only disapproved of dicta in the court of appeals decision, although the supreme court de-
scribed this dicta as a "holding." Id. at 791, 285 S.E.2d at 704. At the end of its decision,
however, the supreme court affirmed in part and reversed in part. Id. at 792, 285 S.E.2d at
705. Apparently the supreme court was only reversing the specifically disapproved portion
of the court of appeals' decision, i.e., that which arguably was dicta. Surely the court was
not reversing sub silentio the appellate court's discussion concerning bona fide error.
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approved the lower court's ruling that mistakes of law are not bona fide
errors within the meaning of the SSDA.

In Willis v. Rabun County Bank,70 the borrower alleged, among other
things, that the lender violated the SSDA by failing to give the required
closing statement and by giving an improper rebate upon renewal of the
loan. The trial court had construed the 1980 case of Rewis v. Browning7 '
as holding the SSDA inapplicable when the loan is used for business pur-
poses. The court of appeals in, Willis disagreed with the trial court's rea-
soning and clearly stated that the SSDA does cover loans of money for
business purposes. The court distinguished Rewis as simply dealing with
a situation in which material, not money, was exchanged.7

Even though it disapproved of the trial court's reasoning, the court of
appeals in Willis ultimately decided that the SSDA was inapplicable. The
precise reasoning behind this conclusion is unclear, but the court's opin-
ion might be read to limit severely the scope of the SSDA. This conclu-
sion flows from the court of appeals' analysis of the 1976 case of Citizens
& Southern South DeKalb Bank v. Watkins7s and of Georgia Code Ann.
section 57-101.1,7 4 the statute generally regulating interest rates on loans
secured by real property. Then, as now, that code section essentially pro-
vides that nothing within the section modifies any other law which allows
rates of interest greater than a particular amount, an amount that has
been amended three times. In Watkins, the supreme court considered
whether the lesser penalties of section 57-101.1 or the harsher penalties of
the SSDA should apply when the interest rate violated both statutes. Af-
ter noting that the loan did not purport to be made under the SSDA and
that no service charge had been collected, the court there applied the
milder penalties of section 57-101.1. It interpreted subsection (e) of sec-
tion 57-101.1 as exempting the SSDA from the preemptive effect of that
section "only where the permitted service charge makes the interest
charge '75 exceed the particular amount specified in the subsection.

In Willis, the court focussed on this language from Watkins and con-
cluded that no SSDA closing statement was required even though, unlike
the situation in Watkins, a service charge was included. The court in Wil-
lis apparently interpreted Watkins as limiting the applicability of the
SSDA to situations in which the permitted service charge makes the in-
terest charge exceed the rate specified in section 57-101.1(e). Since the

70. 161 Ga. App. 151, 291 S.E.2d 52 (1982).
71. 153 Ga. App. 352, 265 S.E.2d 316 (1980).
72. 161 Ga. App. at 153-54, 291 S.E.2d at 54-55.
73. 236 Ga. 759, 225 S.E.2d 266 (1976).
74. GA. CODE ANN. § 57-101.1 (Harrison 1981 & Supp. 1982), OFFIcIAL CODE OF GA. ANN.

§ 7-4-3 (Michie 1982) (editorial changes only).
75. 236 Ga. at 763, 225 S.E.2d at 268.
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interest rate alone in Willis exceeded this rate, the SSDA was held
inapplicable.

Such a reading of Watkins and section 57-101.1(e) leaves almost noth-
ing to be governed by the SSDA. The SSDA originally was enacted to
regulate service charge abuses. 76 Thus, the absence of any service charge
in Watkins has more significance than the court in Willis was willing to
ascribe. On this issue, Willis is probably bad law. Despite the broad read-
ing that might be given Willis, creditors taking subordinate liens in real
property would be well advised to comply with the SSDA's requirements
even if they make no service charge and regardless of what interest rate is
charged. Both Willis and Watkins are too confusing to risk any other
course of action. Both decisions raise more questions than they answer.

II. FORECLOSURES AND DEFICIENCIES

In First National Bank v. Rivercliff Hardware, Inc.,77 the court of ap-
peals held that a lender failed to meet its burden, under Georgia's version
of UCC section 9-504,'8 of proving the fair and reasonable value of collat-
eral sold to satisfy a secured obligation. The sale occurred approximately
three months after the lender first was given possession of the collateral
by the debtor, and an expert who examined the collateral on the eve of
the sale testified that a sale price of $15,000 was fair. The court deemed
this new evidence unpersuasive because the value of the collateral may
have deteriorated during the lender's possession, and the date of repos-
session is the relevant valuation date. The lender was not aided by evi-
dence that the collateral was worth almost $50,000 according to an ap-
praisal conducted by the lender approximately one month into the
lender's possession.7' In response to the lender's evidence that the sale
price was fair because the sale occurred under emergency circumstances
(the lessor's three day notice of eviction from the premises housing the
collateral), the court noted that the lender had delayed for three months.
The court seemed completely unimpressed by the lender's showing that
this delay was partially in deference to the desires of the debtor and the
guarantors. Riverclifl contains a thorough, yet succinct review of UCC
section 9-504(3)10 obligations under Georgia law of lenders who seek defi-
ciency judgments after nonjudicial foreclosure.

During the survey period, the only other significant decision under

76. See Moore, supra note 38, at 300.
77. 161 Ga. App. 259, 287 S.E.2d 701 (1982).
78. GA. CODE ANN. § 109A-9-504 (Harrison 1979), OFFICIAL CODE OF GA. ANN. § 11-9-504

(Michie 1982) (editorial changes only).
79. 161 Ga. App. at 261, 287 S.E.2d at 703 (1982).
80. GA. CODE ANN. § 109A-9-504(3), OFFICIAL CODE OF GA. ANN. § 11-9-504(3).
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UCC section 9-504 was Fridell v. Rawlins."1 In that case, the court of
appeals reversed the trial court's summary judgment for the debtor par-
tially because the debtor failed to offer any proof that he had not re-
nounced or modified his right to notification of the sale. The debtor's un-
contradicted proof simply was lack of notice. Although the court's
conclusion that this proof left open a genuine issue of material fact is not
new law,"' it is certainly curious (and quite arguably foolish) law, for it
basically requires the debtor to prove a negative assertion ("I never re-
nounced my right to notice") before the creditor makes a specific positive
assertion. Surely the burden of raising modification or renunciation of
right to notice should be on the lender as a reply to the borrower's asser-
tion of lack of notice. In any event, debtors' attorneys should note the
requirement in Fridell that a debtor who moves for summary judgment
and alleges lack of notice must prove affirmatively the negative assertion
that the right to notice never was waived or mhodified.

While Rivercliff and Fridell are significant, the most important and in-
teresting case in the area of foreclosures and deficiencies concerned real
property. In Taylor v. Thompson,"' the court of appeals formulated a ma-
jor exception to the requirement of Georgia law that a creditor must ob-
tain judicial confirmation of the fairness of nonjudicial foreclosure sales
before proceeding with further judicial collection efforts on the underly-
ing obligation." When confirmation is required, the proceeding to obtain
it must be initiated within thirty days of foreclosure,"5 the creditor has
the burden of proof,s" and the sale cannot be confirmed unless the court
is "satisfied that the property so sold brought its true market value. '6 7

The court in Taylor held that this confirmation process need not be fol-
lowed by a creditor who obtains a judgment on the underlying obligation
before conducting the nonjudicial foreclosure sale. Rather, the judgment
creditor simply may continue the execution process through whatever
other means are permitted by law. The court reached its conclusion by
reasoning that the confirmation statute is in derogation of common law
and must be strictly construed. 6 The statute only mentions the need for
confirmation as a prerequisite for obtaining a deficiency judgment.6 9

81. 160 Ga. App. 44, 285 S.E.2d 779 (1981).
82. See GEMC Fed. Credit Union v. Shoemake, 151 Ga. App. 705, 261 S.E.2d 443 (1979).
83. 158 Ga. App. 671, 282 S.E.2d 157 (1981).
84. See OFFICIAL CODE OF GA. ANN. § 44-14-161(a) (Michie 1982), GA. CODE ANN. § 67-

1503 (Harrison Supp. 1982) (editorial changes only).
85. Id.
86. See Thompson v. Maslia, 127 Ga. App. 758, 195 S.E.2d 238 (1972).
87. OFFICIAL CODE OF GA. ANN. § 44-14-161(b) (Michie 1982), GA. CODE ANN. § 67-1504

(Harrison Supp. 1982) (editorial changes only).
88. 158 Ga. App. at 672, 282 S.E.2d at 158.
89. OFFICIAL CODE OF GA. ANN. § 44-14-161(a), GA. CODE ANN. § 67-1503.
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Judgment creditors have no need for a deficiency judgment and, there-
fore, the court in Taylor reasoned that these judgment creditors are not
compelled to confirm their nonjudicial sales before further execution.

In Taylor, the court acknowledged that its holding allows circumven-
tion of the confirmation process, but it argued reassuringly that debtors
are not left without a means of challenging the nonjudicial sale. The court
cited the 1971 case of Giordano v. Stubbs" as authority that the debtor
still may bring an action in equity to set aside the sale. The court in
Giordano stated:

[Ilnadequacy of price paid upon the sale of property under power will
not of itself and standing alone be sufficient reason for setting aside the
sale. It is only when the price realized is grossly inadequate and the sale
is accompanied by either fraud, mistake, misapprehension, surprise or
other circumstances which might authorize a finding that such circum-
stances contributed to bringing about the inadequacy of price that such a
sale may be set aside by a court of equity. 1

Not only did the court in Taylor shift the burden of bringing the action
and the burden of proof to the debtor, but as the language in Giordano
indicated, the proof required of the debtor in an equitable action to set
aside the deed is obviously a far cry from the confirmation proof required
of the creditor that "the property so sold brought its true market
value.'9 2 Such a dramatic difference should not depend upon the credi-
tor's decision to obtain judgment before selling.

The holding in Taylor has been suggested elsewhere'9 but never with
such authority. Taylor should be overruled as bad law. Whether the cred-
itor has or has not obtained judgment on the underlying obligation should
not affect the necessity for confirmation of a sale. The pleading and proof
required of a creditor in an action for a "deficiency judgment" is essen-
tially identical to that required in a presale action for judgment on the
obligation. Both primarily consider whether the underlying obligation
held by the creditor is valid, mature, and still owing (in part or in full). In
contrast, the confirmation requirement is designed to assure that the
price obtained at a nonjudicial sale is fair and equitable, a question that
has nothing at all to do with the validity and maturity of the underlying
obligation. Although the confirmation statute uses the term "deficiency
judgment,"" the court should find in the statute a legislative intent to

90. 228 Ga. 75, 184 S.E.2d 165 (1971).
91. Id. at 79, 184 S.E.2d 168-69.
92. OFFlCIAL CODE OF GA. ANN. § 44-14-161(b), GA. CODE ANN. § 67-1504.
93. See First Fed. Say. & Loan Ass'n v. Fisher, 422 F. Supp. 1 (N.D. Ga. 1976), aff'd, 544

F.2d 902 (5th Cir. 1977).
94. OFFICIAL CODE OF GA. ANN. § 44-14-161(a), GA. CODE ANN. § 67-1503.
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require confirmation of nonjudicial foreclosure sales before further judi-
cial collection efforts, whether through actions for deficiency judgments
or execution of presale judgments. Any other reading of the statute ren-
ders its provisions virtually meaningless.

Perhaps the confirmation scheme should be modified. Creditors con-
tend that it is usually nothing more than a waste of time and money. A
better procedure might place the burden on the debtor to challenge the
nonjudicial foreclosure sale by bringing an action. In response, the credi-
tor might have the burden of showing that a fair sale price was obtained
before the creditor could collect any deficiency through any judicial pro-
cedure. Or, when the creditor is not seeking a deficiency, the burden
(perhaps a heavy one) might be placed upon the complaining debtor to
show that the sale price was unfair and that the sale should be set aside.
Another possibility would be to amend the confirmation statute to pro-
vide procedures and burdens identical to those under UCC section 9-50495
thereby reducing confusion. These are all matters for legislative judg-
ment. Decisions like Taylor are arguably instances in which the judiciary
silently makes a legislative judgment camouflaged in result oriented rhet-
oric like "the confirmation statute is in derogation of the common law
and requires strict construction."' Why not "the legislation must be
broadly construed to accomplish its remedial objectives?"

III. MISCELLANEOUS

A. Guarantors and Sureties

Lack of consideration is not a defense to enforcement of the guarantor's
or promissor's obligation on an instrument given in payment or as secur-
ity for an antecedent obligation." The supreme court made clear in Deep
South Services v. Wade," however, that lack of consideration and failure
of consideration are two separate issues and defenses. Although consider-
ation may not be necessary to bind the promisor or guarantor, when con-
sideration is given, failure of consideration may be raised as a defense by
either of these parties. The alleged failure of consideration in Wade was a
breach of an oral promise to continue providing supplies on normal credit
terms, but the court made it clear that failure of consideration can take a
number of different forms. The court specifically disapproved of the hold-

95. See OFFICIAL CODE OF GA. ANN. § 11-9-504, GA. CODE ANN. § 109A-9-504.
96. 158 Ga. App. at 673, 282 S.E.2d at 159.
97. See OFFICIAL CODE OF GA. ANN. § 11-3-408 (Michie 1982), GA. CODE ANN. § 109A-3-

408 (Harrison 1979) (editorial changes only); Deep South Servs. v. Wade, 248 Ga. 80, 281
S.E.2d 561 (1981).

98. 248 Ga. 80, 83, 281 S.E.2d 561, 564 (1981).
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ing in Doyal v. Ben O'Callaghan Co.' that breach of a warranty provision
in a settlement contract is no defense to an action on a note executed as
part of the settlement.

In Citizens & Southern National Bank v. Yeager Enterprises,"0 the
supreme court extended the principle that parties who renew an obliga-
tion are estopped from raising defenses known at the time of renewal.
The original obligation was executed by the Yeagers on behalf of their
solely owned corporation and was also guaranteed by the Yeagers. The
guaranties expressly included renewal obligations. Allegations that the
lender committed fraud prompted renegotiations, which resulted in the
Yeagers' signing a renewal note in their corporate capacities on behalf of
their corporation. After default on the renewal note, the Yeagers sought
to raise the original fraud allegations as a defense to their liability as
guarantors. Four justices of the supreme court ruled that the execution of
the renewal note estopped the Yeagers, as guarantors, from raising de-
fenses known at the time of renewal."'1 Three justices dissented on the
ground that the guaranties were executed prior to any knowledge of the
fraud defense and were separate agreements that were not expressly reaf-
firmed by the Yeagers in their personal capacities when the underlying
obligation was renewed in their corporate capacities.'0 2

B. Bulk Sales

In Boss v. Bassett Furniture Industries,""8 the supreme court ruled
that the Georgia Bulk Sales Act'" did not preempt independent com-
mon-law causes of action against the transferee. Depending on the cir-
cumstances of a particular case, the Act may give a creditor rights in
transferred goods held by a transferee, but it gives no rights against the
transferee personally. The court distinguished several prior decisions
under the Act and held that they simply concerned a creditor's attempt
to reach the transferee personally through the Act.108 As long as the credi-
tor's cause of action directly against the transferee does not depend on
the Act, the Act does not prohibit the action.

99. 132 Ga. App. 336, 208 S.E.2d 136 (1974).
100. 247 Ga. 797, 279 S.E.2d 674 (1981).
101. Id. at 799, 279 S.E.2d at 676.
102. Id. at 800-01, 279 S.E.2d at 676-77 (Smith, J., dissenting).

103. 249 Ga. 166, 288 S.E.2d 559 (1982).
104. OFFICIAL CODE OF GA. ANN. tit. 11, art. 6 (Michie 1982), (formerly GA. CODE ANN. ch.

109A-6 (Harrison 1979)).

105. See 249 Ga. at 168-70, 288 S.E.2d at 561-62.
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C. Protecting Consignments to Dealers

UCC section 2-326(3)10 specifies three different ways that consign-
ments of sales inventory to retail dealers may be protected from the
claims of the consignee's creditors. The method listed in subsection (c)
allows the consignor simply to comply with the filing provisions of UCC
Article 9107 governing secured transactions. In King's Appliance & Elec-
tronics, Inc. v. Citizens & Southern Bank,10 8 a retail dealer obtained in-
ventory from a supplier through both purchase and consignment. The
funds used to purchase inventory were provided by Appliance Buyers
Credit Corporation (ABCC), which obtained a perfected purchase money
security interest in the purchased inventory. Although the supplier did
not file a financing statement describing the consigned goods, the descrip-
tion of inventory contained in ABCC's financing statement was broad
enough to cover both the consigned goods and the purchased goods. Re-
gardless of this fact, the court held that the supplier had not properly
protected its interest in the consigned goods within the meaning of UCC
section 2-326(3)(c).11" According to the court's interpretation of that sub-
section, the supplier (consignor) itself was required to comply with the
filing provisions of Article 9 and could not take advantage of the financ-
ing statement that ABCC filed to protect ABCC's purchase money secur-
ity interest. The court reached this conclusion even though the supplier
(consignor) obtained an assignment of ABCC's security interest and even
though there was no showing that any of the dealer's creditors were mis-
led to their detriment by the supplier's (consignor's) failure to file.

D. Default and Acceleration

Two survey period cases concerning default and acceleration are note-
worthy because of their stark facts and results, not because they contain
any startling legal developments. The court in Decatur Investments Co.
v. McWilliams,110 affirmed a jury award of damages to debtors who as-
serted injury for wrongful foreclosure. The court noted evidence that the
lender had previously accepted untimely payments and further observed
that the lender conceded that the debtors were given no notice that the
creditor intended to rely on the exact terms of the loan agreement. The

106. OFFICIAL CODE OF GA. ANN. § 11-2-326(3) (Michie 1982), GA. CODE ANN. § 109A-2-
326(3) (Harrison 1979) (editorial changes only).

107. See OFFICIAL CODE OF GA. ANN. tit. 11, art. 9, pt. 4 (formerly GA. CODE ANN. ch.
109A-9, pt. 4).

108. 157 Ga. App. 857, 278 S.E.2d 733 (1981).
109. See GA. CODE ANN. § 109A-2-326(3)(c) (Harrison 1979), OFFCIAL CODE OF GA. ANN.

§ 11-2-326(3)(c) (Michie 1982) (editorial changes only).
110. 162 Ga. App. 181, 290 S.E.2d 526 (1982).
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court found that the lender's failure to give this notice warranted a jury
award of damages for wrongful acceleration and foreclosure.

In contrast to the McWilliams decision is Oak Mountain Development
Corp. v. Harrell,"" in which acceleration without notice was deemed
proper when payment was tendered one day late. The decision does not
suggest why the creditor chose to accelerate. The promissory note for
$113,700 of principal called for monthly payments of about $1750 and
was only two months old. The note expressly permitted acceleration
"without notice."11 There was no history of acceptance of untimely
payments.

E. Service of Garnishment Process

In Alpha Transportation Service, Inc. v. Cartwright,1 1' the supreme
court loosened the service of process requirements for garnishment ac-
tions. Previous Georgia decisions had interpreted the Georgia statute'14

and its predecessors to require service directly upon the garnishee's per-
son.115 In Alpha, the supreme court stated that the general service of pro-
cess provisions of the Georgia Civil Practice Act '1 are available in gar-
nishment actions. More specifically, the court held that proper
garnishment service was given by leaving process with the garnishee's
spouse at the garnishee's principle residence since the Code generally al-
lows service of process upon individuals "by leaving copies thereof at his
dwelling house or usual place of abode with some person of suitable age
and discretion then residing therein. '117

Alpha may be some indication that the Georgia Supreme Court has an
excessive caseload. The opinion is terse. It only discusses the law and re-
fers the reader to the court of appeals decision for the facts. An examina-
tion of the court of appeals' opinion '18 reveals that the garnishee's hus-
band was the principal defendant in the garnishment action. Plaintiff was
garnishing the wife for the alleged debts of the husband, and notice of
plaintiff's garnishment was left with the husband to give to the wife. In

111. 162 Ga. App. 186, 290 S.E.2d 177 (1982).
112. Id. at 186, 290 S.E.2d at 178 (emphasis omitted).
113. 248 Ga. 701, 285 S.E.2d 713 (1982).
114. GA. CODE ANN. § 46-103 (Harrison 1979), OFFICIAL CODE OF GA. ANN. § 18-4-62

(Michie 1982) (editorial changes only).
115. See Dooly v. Miles, 101 Ga. 797, 29 S.E. 118 (1897); Robinson v. Bryson & Sons, 45

Ga. App. 440, 165 S.E. 158 (1932).
116. GA. CODE ANN. § 81A-104 (Harrison 1977 & Supp. 1982), (presently OFICILL CODE

OF GA. ANN. § 9-11-4 (Michie 1982) (editorial changes only)).
117. Id. at § 81A-104(d)(7), OFFICIAL CODE OF GA. ANN. § 9-11-4(d)(7).
118. Cartwright v. Alpha Transp. Serv., 159 Ga. App. 296, 283 S.E.2d 282 (1981), rev'd,
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such a case, the wife should certainly argue that the husband is not an
individual of suitable "discretion" within the meaning of the Code. The
possible conflict of interest is obvious. Many spouses might like to keep
such bad news to themselves and, thus, might not inform their partners
of the garnishment action. Surely the supreme court would not approve of
service of a husband's divorce action against a wife by leaving process
with the husband at the wife's principal abode. The facts in Alpha are
analogous.

F. Attorneys' Fees

Georgia law11 permits parties to a note to contract for the payment of
attorneys' fees if the note is collected by or through an attorney after it
matures. The statute requires the party desiring to collect these fees first
to "notify in writing the maker, endorser, or party sought to be held on
said obligation"110 that payment is due and that attorneys' fees must be
paid unless payment is tendered within ten days after receipt of the no-
tice. The statute apparently is designed to encourage payment without
the necessity of litigation to compel payment.

No individual or entity was personally liable when the note at issue in
Pendergrast v. Ewing121 matured through proper acceleration after de-
fault. The note was secured by real property, and the original maker of
the note had been released from personal liability after transferring the
property. No other individual or entity ever assumed the obligation. The
owner of the property at the time of default simply held the property
'subject to' the security interest protecting the note.1 22 These circum-
stances prompted the court of appeals to rule that attorneys' fees could
be collected from the proceeds of the foreclosure sale of the property al-
though the owner of the property at the time of default was never pro-
vided notice pursuant to statutory requirements. The court concluded
that the owner was not a "party sought to be held on said obligation.11,

2

The court in Pendergrast did not attempt to reconcile its decision with
the apparent purpose of the statute. If the legislative intent is to facilitate
prompt payment of mature obligations without the necessity of litigation,
then the holder of property 'subject to' a security interest protecting the
underlying obligation should be given notice and the ten-day grace period
to pay the matured amount, particularly when no individual or entity is

119. OFFICIAL CODE OF GA. ANN. § 13-1-11(a) (Michie 1982), GA. CODE ANN. § 20-506
(Harrison 1977).

120. Id. at § 13-1-11(a)(3), GA. CODE ANN. § 20-506(c).
121. 158 Ga. App. 5, 279 S.E.2d 233 (1981).
122. Id. at 5, 279 S.E.2d at 234.
123. Id. at 7, 279 S.E.2d at 235.
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personally liable on the note. The owner is the only individual or entity
with any practical interest in the dispute and the only individual or entity
likely to satisfy the objective of the statute by paying the matured obliga-
tion within ten days. Attorneys representing creditors should be leery of
Pendergrast and would be wise to provide the statutory notice to all cur-
rent owners even though these owners may not have any personal liability
on the underlying obligation.


