
Terrebonne v. Blackburn: The
Proportionality Principle in the Fifth

Circuit After Rummel v. Estelle

In Terrebonne v. Blackburn,' the Fifth Circuit, sitting en banc, consid-
ered whether a sentence of life imprisonment for a person convicted of
distributing heroin violated the eighth amendment.' A plurality of the
court held that the state statute, which prescribed on its face a sentence
of life imprisonment for the distribution of heroin, was not facially un-
constitutional and that the imposition of a life sentence under the statute
was not cruel and unusual punishment. In reaching its decision, the plu-
rality rejected the use of the "three pronged disproportionality analysis"3

previously used by the Fifth Circuit.
On September 18, 1975, defendant Ricky Terrebonne, a twenty-one

year old heroin addict, was approached by a paid informant and two un-
dercover agents of the Jefferson Parish, Louisiana Sheriff's Department
concerning the possible purchase of some heroin." Terrebonne replied
that he did not have any heroin, but volunteered to "score a bundle"' for
the agents. The agents then drove him to a phone booth where he called
his supplier and arranged a purchase of heroin. Terrebonne, the agents,
and the informant returned to Terrebonne's house to await the arrival of
the drugs. When the supplier drove up to the front of Terrebonne's
house, Terrebonne went out to meet him, taking with him the $175 that
had been supplied by the agents to purchase the heroin. He returned with
approximately twenty-two packets of heroin, of which the agents took
nineteen, allowing Terrebonne to keep the remaining packets.

Terrebonne was arrested, tried, and convicted of violating section
40:966 of the Louisiana Code,6 which prohibits the manufacture, distribu-

1. 646 F.2d 997 (5th Cir. 1981).
2. "Excessive bail shall not be required, nor excessive fines imposed, nor cruel and un-

usual punishments inflicted." U.S. CoNsT. amend. VIII.
3. See notes 43-45 supra and accompanying text.
4. The facts of this case are fully and elaborately set out in the panel's opinion. See

Terrebonne v. Blackburn, 624 F.2d 1363, 1364-65 (5th Cir. 1980).
5. "Scoring a bundle" means the purchase of about twenty-five individual packets or

doses of heroin. 624 F.2d at 1364 n.1.
6. LA. REV. STAT. ANN. § 40:966A (West 1977) provides:

A. Except as authorized by this part, it shall be unlawful for any person know-
ingly or intentionally:
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tion, or possession of certain drugs. He received a life sentence under a
subsection of the statute that mandates a term of life imprisonment.7 Af-
ter the Louisiana Supreme Court affirmed his conviction,8 Terrebonne
sought habeas corpus in the state courts, contending that the sentence of
life imprisonment constituted cruel and unusual punishment. The denial
of his petition for habeas corpus was affirmed by the Louisiana Supreme
Court.9 Terrebonne then sought federal relief, but the district court also
denied his writ. A panel of the Fifth Circuit vacated the district court's
order and remanded the case.10 The Fifth Circuit voted to rehear the case
en banc, 11 thus vacating the panel opinion.

The Supreme Court traditionally has viewed the eighth amendment's
ban of cruel and unusual punishment as prohibiting only certain punish-
ments in kind rather than in degree. In Wilkerson v. Utah," a case de-
cided in 1878, the Supreme Court looked only at the kind of punishment
imposed in deciding whether the imposition of a sentence of death by
shooting was cruel and unusual punishment for a defendant convicted of
first degree murder. The Court noted that while the parameters of the
eighth amendment were difficult to define with exactness,"' punishments
of unnecessary cruelty"' and those punishments involving additional cir-
cumstances of terror, pain, or disgrace clearly were prohibited by the
eighth amendment.15 The Court held that a sentence of death by shooting
was not *cruel and unusual punishment.

Twleve years later, in In Re Kemmler' the Court again focused only

(1) To produce, manufacture, distribute or dispense or possess with intent to
produce, manufacture, distribute, or dispense, a controlled dangerous substance
classified in Schedule I;

(2) To create, distribute, or possess with intent to distribute, a counterfeit con-
trolled dangerous substance classified in Schedule I.

7. At the time Terrebonne was convicted in 1976, LA. REv. STAT. ANN. § 40:966B(1)
(West 1975) provided:

B. Any person who violates Subsection A with respect to:
(1) A substance classified in Schedule I which is a narcotic drug (all substances

in Schedule I preceded by an asterick "*"), upon conviction shall be sentenced to
life imprisonment at hard labor, and may, in addition, be required to pay a fine of
not more than fifteen thousand dollars.

This subsection was amended in 1977 by § 1 of Louisiana Act 631, which added "without

benefit of probation, or suspension of sentence" after "life imprisonment at hard labor."
8. State v. Terrebonne, 354 So. 2d 1356 (La. 1978) (per curiam) (without opinion).
9. State v. Terrebonne, 364 So. 2d 1290 (La. 1978).
10. Terrebonne v. Blackburn, 624 F.2d 1363 (5th Cir. 1980) (panel opinion).

11. 624 F.2d at 1372.
12. 99 U.S. 130 (1878).
13. Id. at 135-36.
14. Id. at 136.
15. Id. at 135-36.
16. 136 U.S. 436 (1890).
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on the kind of punishment when it was faced with an eighth amendment
challenge to a death penalty for first degree murder. The petitioner had
been sentenced to death by electrocution, a new form of capital punish-
ment at that time. The New York Supreme Court had found that electro-
cution would produce instantaneous and painless death. 17 The New York
Court of Appeals agreed that the passing of electricity through the
human body would result in instantaneous and painless death and, there-
fore, death by electrocution was not cruel and unusual punishment.'" The
Supreme Court agreed with the New York courts, holding that the pun-
ishment of death was not cruel within the meaning of the eighth amend-
ment." According to the Court, "[p]unishments are cruel when they in-
volve torture or a lingering death; . . . .[The Constitution] implies there
something inhuman and barbarous. ... "110

The Supreme Court first mentioned the proportionality principle of
comparing the punishment to the crime in the dissenting opinion in
O'Neil v. Vermont.2 ' The petitioner in O'Neil had been convicted of 307
separate counts of illegal liquor sales and was fined $6638.72.s If the fine
was not paid before a certain date, petitioner was to serve a prison term
of 19,914 days.28 Justice Field, in his dissent, said that "[t]he inhibition
[of the eighth amendment] is directed. . . against all punishments which
by their excessive length or severity are greatly disproportionate to the
offenses [sic] charged.'24

In 1910, the Supreme Court expressly recognized the proportionality
principle. In Weems v. United States,2 5 the Court found that the punish-
ment imposed on the petitioner was excessive in proportion to the crime
he committed. Petitioner, a customs official, was convicted of falsifying a
public document. The mandatory punishment for this crime was called
cadena temporal, which involved imprisonment in chains at hard labor
for not less than twelve years with no assistance from family or friends,
loss of all marital, parental, and property rights, and permanent proba-
tion2 6 The Court found cadena temporal to be cruel and unusual punish-
ment, saying "[i]t is cruel in its excess of imprisonment and that which

17. Id. at 443.
18. Id. at 443-44.
19. Id. at 447.
20. Id.
21. 144 U.S. 323, 337 (1892) (Field, J., dissenting).
22. The statute under which O'Neil was convicted provided for a fine of $20 for each

offense plus costs of prosecution. Id. at 326.
23. Another state statute provided for a term of imprisonment of three days for each

dollar of the fine in the event that the fine was not paid. Id. at 331.
24. Id. at 339-40 (emphasis added).
25. 217 U.S. 349 (1910).
26. Id. at 366.
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accompanies and follows imprisonment. It is unusual in its character."",
Accordingly, excessive punishments may constitute cruel and unusual
punishment.2

The Supreme Court alluded to the proportionality principle in both
Trop v. Dulles s and Robinson v. California,"0 but in neither case was
proportionality the basis for the holding. Trop concerned the issue of
whether denationalization for wartime desertion was cruel and unusual
punishment. While the Court held that it was cruel and unusual punish-
ment, it did not use disproprotionality as the reasoning for its holding:
"Since wartime desertion is punishable by death, there can be no argu-
ment that the penalty of denationalization is excessive in relation to the
gravity of the crime." 1 In Robinson, the Court held unconstitutional a
California state statute that punished narcotics addiction by imprison-
ment for ninety days. 2 The Court's basis for its holding was not clear,
but it appears that it did not consider the term of imprisonment alone as
cruel and unusual: "To be sure, imprisonment for ninety days is not, in
the abstract, a punishment which is either cruel or unusual. But the
question cannot be considered in the abstract. Even one day in prison
would be cruel and unusual punishment for the 'crime' of having a com-
mon cold." 3

In 1977 the Court explicitly used the proportionality principle in Coker
v. Georgia.4 The petitioner in Coker was convicted of rape of an adult
female and was sentenced to death." The Court held "that a sentence of
death is grossly disproportionate and excessive punishment for the crime
of rape and is therefore forbidden by the Eighth Amendment as cruel and
unusual punishment."' The Court stated that the death sentence for
rape of an adult female was disproportionate even though the sentence
might serve the legitimate ends of punishment and, therefore, would not

27. Id. at 377 (emphasis added).
28. "[I]t is a precept of justice that punishment for crime should be graduated and pro-

portioned to offense." Id. at 367.
29. 356 U.S. 86 (1958).
30. 370 U.S. 660 (1962).
31. 356 U.S. at 99.
32. 370 U.S. at 667.
33. Id. (emphasis added).
34. 433 U.S. 584 (1977).
35. The jury in Coker, in considering whether to impose the death penalty on Coker, was

instructed that it could consider as aggravating circumstances Coker's prior capital felony
convictions (at the time of the rape, Coker had escaped from prison where he was serving
various sentences for murder, rape, kidnapping, and aggravated assault) and whether Coker
had committed the rape while committing another capital felony (Coker was committing
armed robbery of the prosecutrix and her husband at the time of the rape). The jury found
aggravating circumstances and sentenced Coker to death by electrocution. Id. at 587-91.

36. Id. at 592 (emphasis added).
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be invalid for this reason.3 7 According to the Court:

[T]he Eighth Amendment bars not only those punishments that are
"barbaric" but also those that are "excessive" in relation to the crime
committed. . . . [A] punishment is "excessive" and unconstitutional if it
(1) makes no measurable contribution to acceptable goals of punishment
and hence is nothing more than the purposeless and needless imposition
of pain and suffering; or (2) is grossly out of proportion to the severity of
the crime. A punishment might fail the test on either ground. Further-
more, these Eighth Amendment judgments should not be, or appear to
be, merely the subjective views of individual Justices; judgments should
be informed by objective factors to the maximum possible extent."

The Supreme Court's recent decision in Rummel v. Estelle5
3 left the

status of the proportionality principle in doubt. In Rummel, the Supreme
Court held that a mandatory life sentence for a three-time felon did not
constitute cruel and unusual punishment. Rummel concerned a recidivist
statute that on its face prescribed a sentence of life imprisonment for a
person who had been convicted of three felonies."0 Petitioner had been
convicted and sentenced to terms of imprisonment twice "1 before he was
convicted of obtaining $120.75 by false pretenses, his third felony. Peti-
tioner was convicted under the recidivist statute and sentenced to life
imprisonment. Petitioner, after the state courts had denied his direct ap-
peal and petition for post conviction relief, filed a petition for a writ of
habeas corpus in the federal district court. The district court denied his
writ. On appeal, petitioner attacked the application of the statute to the
facts of his case, arguing that life imprisonment was grossly dispropor-
tionate to the actual crime and thus violated the eighth amendment.

The Fifth Circuit, sitting en banc, 4 affirmed the district court's denial
of habeas corpus, finding that the eighth amendment did not prohibit
petitioner's sentence. The Fifth Circuit adopted a disproportionality anal-
ysis consisting of three parts. First, inquiry must focus on the nature of
the crime to assess the degree of danger to the community caused by the
crime. "' Second, the defendant's sentence must be compared with the

37. Id. at 592 n.4.
38. Id. at 592.
39. 445 U.S. 263 (1980).
40. All facts are from the Supreme Court's opinion in Rummel. Rummel v. Estelle, 445

U.S. 263, 264-68 (1980).
41. Petitioner had been convicted of fraudulent use of a credit card to obtain $80 worth

of goods and services and of passing a forged check in the amount of $28.36. Both crimes
were classified as felonies under the applicable Texas Statutes. Id. at 265-66.

42. Rummel v. Estelle, 587 F.2d 651 (5th Cir. 1978) (en banc).
43. Id. at 659.

19821 1369



MERCER LAW REVIEW

sentence that actually would be imposed in other jurisdictions." Finally,
the defendant's sentence must be compared with the sentences accorded
other crimes in the sentencing jurisdiction.45 The Fifth Circuit, after ap-
plying the facts of the case to the three-pronged analysis, found the
Texas recidivist statute constitutional.

The Supreme Court affirmed the Fifth Circuit, holding that the recidi-
vist statute was constitutional, but found fault with the Fifth Circuit's
analysis. The Court first stated that it has held in the past that "the
Eighth Amendment prohibits imposition of a sentence that is grossly dis-
proportionate to the severity of the crime."' 4" The recent cases that follow
that proposition have dealt with the death penalty.47 The Court stated
that the death penalty was a unique form of criminal punishment.4 Ac-
cordingly, that uniqueness and the difference in kind between a sentence
of death and a sentence of imprisonment, for whatever term, made those
decisions applying the prohibition of the eighth amendment to death pen-
alty cases of limited assistance in deciding the constitutionality of the
sentence Rummel received. 4"

The Court then noted that very few challenges outside of the context of
capital punishment have attacked successfully the proportionality of par-
ticular sentences.5 0 One noncapital case in which the petitioner success-
fully challenged the proportionality of the sentence imposed was
Weems." The majority in Rummel stated that although the Court in
Weems invalidated the sentence after weighing it against the crime, the
finding of disproportionality could not be separated from the facts of that
case. 5  Petitioner's argument that the length of Weem's imprisonment

44. Id. at 659-60.
45. Id. at 660.
46. 445 U.S. at 271. See, e.g., Ingraham v. Wright, 430 U.S. 651, 667 (1977) (dictum);

Trop v. Dulles, 356 U.S. 86, 100 (1958) (plurality opinion); Weems v. United States, 217 U.S.
349, 367 (1910).

47. 445 U.S. at 272. See, e.g., Coker v. Georgia, 433 U.S. 584, 592 (1977) (plurality opin-
ion); Gregg v. Georgia, 428 U.S. 153, 173 (1976) (judgment of the Court, opinion of Stewart,
Powell, and Stevens, J.J.); Furman v. Georgia, 408 U.S. 238, 458 (1972) (Powell, J.,
dissenting).

48. 445 U.S. at 272. The Court quoted Mr. Justice Stewart in his separate opinion in
Furman v. Georgia, 408 U.S. 238, 306 (1972):

The penalty of death differs from all other forms of criminal punishment, not in
degree but in kind. It is unique in its total irrevocability. It is unique in its rejec-
tion of rehabilitation of the convict as a purpose of criminal justice. And it is
unique, finally, in its absolute renunciation of all that is embodied in our concept
of humanity.

49. 445 U.S. at 272.
50. Id.
51. See text accompanying notes 25-28 supra.
52. 445 U.S. at 273.
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was itself a basis for the Court's decision in Weems was rejected explicitly
by the Court in Rummel, which stated that "the Court's opinion does not
support such a simple conclusion." 8 The Court in Rummel found that
the decision in Weems was based on the consideration of both the length
of the imprisonment and the other extraordinary punishments that
Weems faced as the result of his conviction, which could not be separated
from each other." Weems, stated the Court in Rummel, did not stand for
the proposition that the length of a sentence alone will support a finding
of disproportionality between the punishment and the crime.55

The Court in Rummel appeared to limit the prohibitions of the eighth
amendment to punishments cruel and unusual in kind and did not in-
clude terms of imprisonment that were excessively long in relation to the
severity of the crime. The majority in Rummel stated:

Given the unique nature of the punishments considered in Weems
and in the death penalty cases, one could argue without fear of contra-
diction by any decision of this Court that for crimes concededly classified
and classifiable as felonies, that is, as punishable by significant terms of
imprisonment in a state penitentiary, the length of the sentence actually
imposed is purely a matter of legislative prerogative."

Eighth amendment judgments are to be made according to objective
factors.57 The majority in Rummel stated that the uniqueness of punish-
ment in the death penalty case and in Weems allowed judges to differen-
tiate objectively between unique forms of punishment and the more
traditional forms." The line between the unique punishments was much
clearer than that between differing terms of years; the Court refused to
intrude significantly into this basic line-drawing process because to do so
"would be difficult to square with the view expressed in Coker that the
Court's Eighth Amendment judgments should neither be nor appear to be
merely the subjective views of individual Justices."59 "[T]he length of the
sentence actually imposed is a matter of legislative prerogative. '"60

After building the proposition that the proportionality principle relates
only to punishments in kind, the majority weakened this position in a
footnote by stating that the proportionality principle might come into

53. Id.
54. Id. Mr. Justice McKenna throughout the opinion in Weems referred jointly to the

term of imprisonment and its "accessories" or "accompaniments." See Weems v. United
States, 217 U.S. at 366, 372, 377, 380.

55. 445 U.S. at 273-74.
56. Id. at 274 (emphasis added).
57. Coker v. Georgia, 433 U.S. at 592; See also text accompanying note 38 supra.
58. 445 U.S. at 275.
59. Id.
60. Id. at 274.
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play in the extreme example of a sentence of life imprisonment for ovei
time parking."' The Court gave no criteria for determining what the ei
treme case has about it that allows the proportionality principle to b
applied. Accepting the proposition of the majority in Rummel that th
eighth amendment prohibits only punishments cruel and unusual in kinc
a possible argument is that the parking violation case is analogous t
Weems. Overtime parking is usually punished by a fine, not by a priso,
term. Consequently, life imprisonment is a different kind of punishmen
than is usually imposed for a parking violation and is, therefore, cruel an,
unusual. 2 Whatever explanation is given, the majority left open the pos
sibility for continued application of the proportionality principle to type
of punishments other than those unique in kind.

Even though the Court reached the conclusion that a disproportionalit
analysis was not proper in Rummel, it nevertheless applied the facts c
the case to the Fifth Circuit's three pronged disproportionality analysi,
looking at the nature of Rummel's offenses,as the punishments impose4
for the same offenses in other jurisdictions," and the punishment im
posed for other offenses in the same jurisdiction."' Because the Cour
ended its treatment of the case by applying the facts to the dispropor
tionality analysis, the question of the status of the Fifth Circuit's dispro
portionality analysis was raised again. A possible answer is that the Cour
simply meant that the disproportionality analysis was improper for thi
facts of Rummel because of the absence of the objective criteria require(
by Coker v. Georgia."

Justice Powell, joined by Justices Brennan, Marshall, and Stevens, dis
sented, contending that the proportionality principle should be appiled t

both capital and noncapital cases . 7 The dissenters concluded that th4

61. Id. at 271 n.11.
62. 49 U. CIN. L. REv. 725, 734 (1980).
63. 445 U.S. at 275-78.
64. Id. at 279-84.
65. Id. at 284-85.
66. See text accompanying note 38 supra. The majority stated that Rummel, in an at

tempt to give the Court objective criteria against which the Court could measure the pro
portionality of his sentence, furnished evidence regarding the nature of his crimes, the pun
ishments other jurisdictions impose for the same crime, and the punishments the sentencin!
jurisdiction imposes on other crimes. The Court found that any inquiry into the nature o
the crime was subjective and, therefore, should be left to the legislature. 445 U.S. at 275-76
Texas' statute was indistinguishable from the statutes of two other states, Id. at 279, anc
prosecutional discretion and parole opportunities made comparison of jurisdictions difficu
and complicated. Id. at 280-81. Finally, the majority stated that Texas validly could punisl
a recidivist more stringently than a first time offender and that this was a line drawin
process for the legislature. Id. at 284-85.

67. Id. at 287-93 (Powell, J., dissenting).
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Coker analysis"' did not distinguish between the two types of cases and
that the question posed in both cases was the same: whether a punish-
ment imposed for one crime is grossly disproportionate when imposed for
another.6 9 The dissenters also accepted the three pronged disproportion-
ality analysis of the Fifth Circuit, saying that each part presented the
necessary objective factors required under the disproportionality analysis
of Coker.70

When Terrebonne's appeal of his conviction reached the Fifth Circuit,
the panel construed defendant's petition as attacking only the dispropor-
tionality of the sentence to his offense and not the facial constitutionality
of the statute. 71 Because it did not perceive the Supreme Court's decision
in Rummel as a rejection of the three pronged proportionality test enun-
ciated by the Fifth Circuit, 9 the panel stated that, "[W]e believe that the
proportionality principle remains applicable to challenges to length of
sentence. 73 According to the panel, the Supreme Court's holding that
Rummel's sentence was not cruel and unusual punishment was based on
the disproportionality analysis.74 The panel remanded the case to the
district court for an evidentiary hearing, instructing it to follow the three
pronged analysis.7 5

The plurality of the en banc court disagreed with the panel, construing
Terrebonne's petition as challenging both the proportionality of his sen-
tence to his offense and the facial constitutionality of the Louisiana stat-
ute.7 ' According to the plurality, while the Supreme Court in Rummel
had affirmed the Fifth Circuit's en banc decision in that case, it had re-
jected the underlying disproportionality analysis formulated by the Fifth
Circuit.7 7 The plurality said that although the Supreme Court in Rum-
mel stated that it would be possible to argue that the legislature has ab-
solute discretion in fixing the sentence for any crime classified as a fel-
ony, 7 8 the Court did not adopt that proposition.7 9 Rummel's sentence

68. See text accompanying note 38 supra.
69. 445 U.S. at 293.
70. Id. at 295. See also text accompanying note 38 supra.
71. 624 F.2d at 1365.
72. See text accompanying notes 43-45 supra.
73. 624 F.2d at 1367.
74. Id.
75. Id. at 1369-71.
76. 646 F.2d at 999.
77. Id. at 1001.
78. See Rummel v. Estelle, 445 U.S. at 274.
79. 646 F.2d at 1001. It is arguable that the Supreme Court did in fact adopt the pro-

position. "Such reluctance to review legislatively mandated terms of imprisonment is im-
plicit in our more recent decisions. Rummel v. Estelle, 445 U.S. at 274. See also quote
accompanying note 56 supra.
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was upheld, according to the plurality in Terrebonne, because "the im-
position of a life sentence for the offense involved served an obvious and
substantial state interest and hence was not, in fact, grossly dis-
proportionate."80

The plurality in Terrebonne stated that a life sentence for heroin dis-
tribution served substantial state interests. A state could treat distribu-
tion of heroin as equivalent to crimes of violence, looking at the harm
that drug dealing inflicts on society through the addict.8 ' The state also
could find that participation in heroin distribution often leads to further
criminal behavior.8 2 The plurality concluded that the evidence of Terre-
bonne's criminal history8 s and probable future criminal behavior showed
that substantial state interests would be served by the imposition of a life
sentence on Terrebonne; therefore, his sentence did not violate the eighth
amendment."

The plurality, contrary to the finding of the panel, 85 construed Terre-
bonne's petition for habeas corpus as attacking the facial validity of the
statute itself.8 6 Terrebonne attacked the constitutionality of the statute
on the grounds that it imposed a mandatory life sentence with no mean-
ingful method of fitting the sentence to the culpability of the offender,
the gravity of his offense, and the circumstances of the case.8 7 The plural-
ity said that when the entire pattern of Louisiana law was considered,
Terrebonne's attack failed.8 8 The sentencing judge, according to the plu-
rality, had a choice of alternatives in sentencing Terrebonne, including
suspension of sentence with or without probation.8 '

80. Id. at 1001-02.
81. Id. at 1002. See also State v. Terrebonne, 364 So. 2d 1290, 1292 (La. 1978).
82. Id. Terrebonne, as an addict, could not support his habit on his wages from occa-

sional work as a carpenter. The State introduced evidence at trial showing that Terre-
bonne's addiction would cost him $50 to $70 a day while his wages, when he worked,
amounted to only $24 a day. Terrebonne also admitted at trial that he had been convicted
of burglary and theft by fraud. The plurality said, from all of this, "It might reasonably be
inferred that [Terrebonne] habitually resorted to crime to allay his addiction." Terrebonne
v. Blackburn, 646 F.2d at 1002.

83. See note 82 supra.
84. 646 F.2d at 1002-03.
85. See text accompanying note 71 supra.
86. The Louisiana Supreme Court consistently has upheld the constitutionality of LA.

REV. STAT ANN. § 40:966. See State v. Mallery, 364 So. 2d 1283 (La. 1978), cert. denied, 442
U.S. 940 (1979); State v. Hopkins, 351 So. 2d 474 (La. 1977); State v. Whitehurst, 319 So. 2d
907 (La. 1975); State v. Stetson, 317 So. 2d 172 (La. 1975).

87. 646 F.2d at 1000.
88. Id.
89. Id. at 1000-01. In State v. Whitehurst, 319 So. 2d 907 (La. 1975), the Louisiana Su-

preme Court, when faced with a challenge to the same statute under which Terrebonne was
convicted, held that "mandatory life imprisonment, subject to probation and parole oppor-
tunities, but imposed without judicial consideration of any attendant mitigating circum-
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The plurality also emphasized that even a "mandatory" life sentence
did not commit Terrebonne to prison for life." At the time of Terre-
bonne's conviction, the governor, upon the written recommendation of
any two of a group consisting of the attorney general, lieutenant governor,
or sentencing judge, could commute a prisoner's life sentence to a term of
years not less than ten and a half years.' 1 Upon commutation of his sen-
tence, a defendant then would become eligible for parole."

stances, is neither excessive, nor cruel and unusual." Id. at 909. This has been interpreted to
mean neither probation nor parole was barred by the statute as it was in force at the time of
Terrebonne's conviction. State v. Terrebonne, 364 So. 2d at 1291. For the text of LA. REv.
STAT. ANN. § 40:966, both prior to and after amendment, see notes 6 and 7 supra.

Under the Louisiana Code of Criminal Procedure, the sentencing judge is allowed to sus-
pend a sentence and grant probation. Article 894.1 of the Louisiana Code of Criminal Pro-
cedure provides sentencing guidelines to the court. Article 894.1A states when a sentence of
imprisonment should be imposed, while article 894.1B sets guidelines that should be
weighed in the court's determination of whether or not to suspend the sentence or award
probation. Article 895 sets the conditions that may be imposed on a defendant granted pro-
bation. The sentencing judge, under article 895B, can make as a condition of probation for a
felony defendant the serving of a term of imprisonment without hard labor not in excess of
one year.

While the trial judge did have these sentencing alternatives available to him, he may have
been unaware of these options in his sentencing of Terrebonne, as the record indicates:

THE COURT:
As you know, you've been found guilty of the crime of distribution of heroin.

This Court has no choice in what it may do. The Legislature has prescribed the
punishment that is mandatory. I must sentence you to what I do, you understand
that?
MR. TERREBONNE:

Yes, Sir.
THE COURT:

I have no choice. The Court sentences you to life imprisonment at hard
labor....

Terrebonne v. Blackburn, 646 F.2d at 1007 n.9 (Johnson, Frank M., Jr., J., dissenting).
The plurality noted that while "the erroneous imposition of a 'mandatory' life sentence in

ignorance of discretionary alternatives may violate both the Due Process Clause of the four-
teenth amendment and Louisiana law," 646 F.2d at 999-1000, the court could not consider
that issue because Terrebonne had failed to raise it in either his state or federal habeas
corpus petition. Id.

90. 646 F.2d at 1000.
91. Id; see 1942 La. Acts 50, § 3 (formerly codified at LA. Rav. STAT. ANN. § 15:571.7).

This procedure was repealed in 1979, after Terrebonne's conviction. Under LA. REv. STAT
ANN. § 15:574.4 (West 1981), the Board of Pardons is allowed to recommend commutation
of a life sentence to a term of years without a minimum term. The governor's power to
commute sentences is conferred by Article 4, § 5(E) of the Louisiana Constitution of 1974.

92. In a footnote, the en banc opinion stated that recommendation by the Board of Par-
dons to commute sentences or grant a pardon was exercised with some degree of frequency.
Favorable recommendations of pardon or commutation of sentence were made in 31% of
the cases heard in 1977-78, with this figure rising to 33% in 1978-79. 646 F.2d at 1000 n.4.
The panel opinion also noted that the average term of imprisonment for offenders in the
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Since at the time of Terrebonne's conviction, section 40:966 did not ba
probation opportunities," the sentencing judge had alternatives to th
"mandatory" life sentence prescribed by the statute and "could take int
account any factors that might properly weigh in favor of clemency. '

The sentencing judge, looking at the facts of the case and factors pertain.
ing to the individual, could put the defendant on probation with or with.
out the condition of serving up to a year's imprisonment. Alternatively
the sentencing judge, after weighing all the factors, including the possibil-
ity of commutation or pardon, could determine that the defendant should
be imprisoned for life.9

The plurality concluded that Terrebonne's facial unconstitutionalit5
challenge could succeed only "if Louisiana could not properly choose life
imprisonment as a maximum sentence."" The plurality noted that ir
Salazar v. Estelle,97 the Fifth Circuit upheld a sentence of forty-five yearE
for distribution of a small amount of heroin.9" According to the plurality,
Rummel required the courts to leave to the legislature the line-drawing
process of the term of imprisonment for the crime." The plurality con-
cluded that because Terrebonne's sentence was unlikely to last much
longer than the sentence upheld in Salazar and might in fact be much
shorter because of the probation and commutation possibilities, the court
could not say that it necessarily violated the eighth amendment.'"

Judge Reavley specially concurred, filing a brief opinion. 0 1 He said
that the constitutional review under the eighth amendment "should com-
pare the sentence only to the severity of the crime.""' No other factors
such as "other probable criminal behavior" or "factors personal to Terre-
bonne" should be considered. 03

The dissent agreed that the Supreme Court in Rummel found the Fifth
Circuit's three pronged disproportionality analysis inapplicable to the
facts of that case, but did not agree that the Court in Rummel had fore-
closed the use of that analysis in other cases.'" The dissent stated that
Terrebonne was easily distinguishable from Rummel. The unique charac-

same position as Terrebonne was 5.4 years. 624 F.2d at 1369.
93. See note 89 supra.
94. 646 F.2d at 1000.
95. Id. at 1001. See also note 89 supra.
96. Id.
97. 547 F.2d 1226 (5th Cir. 1977).
98. 646 F.2d at 1001.
99. Id.
100. Id.
101. Id. at 1003 (Reavley, J., specially concurring).
102. Id.
103. Id.
104. Id. at 1003, 1007 (Johnson, Frank M., Jr., J., dissenting).
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teristics of the recidivist statute at issue in Rummel had made the three
pronged disproportionality analysis unhelpful. 105 The first prong of the
test, inquiry into the nature of the crime, was irrelevant in Rummel be-
cause the governmental interest was focused on the actions of the recidi-
vist and his inability to conform to the norms of society, not on one spe-
cific crime.'" In Terrebonne, governmental interest was focused on the
one specific crime of heroin distribution. Consequently, inquiry into the
nature of Terrebonne's criminal act was relevant.107

The unique nature of the recidivist statute, the dissent concluded, led
the Supreme Court in Rummel to throw out the second prong of the anal-
ysis, a comparison of punishments for similar crimes in other jurisdic-
tions. Varying criteria of the statutes, and probation and parole opportu-
nities made comparison of punishments extremely difficult.1" The dissent
contended that the reasons for disposing of the second prong by the Su-
preme Court in Rummel were not present in Terrebonne.109 The elements
of Terrebonne's crime were discovered easily and most jurisdictions have
statutes similar to that of Louisiana. Additionally, unless the governor
and the Board of Pardons exercised favorable action, Terrebonne would
spend his life in prison; therefore, comparison of the length of the sen-
tence likely to be served was possible.110

According to the dissent, the difficulty of comparing the state's interest
in punishing a recidivist to the state's interest in punishing a person for a
specific criminal act was the reason for the Supreme Court's rejection of
the third prong of the analysis in Rummel, that of comparison of punish-
ments for different crimes within the sentencing jurisdiction., The dis-
sent remarked that it was uncomplicated and proper to compare statutes
that focus on the prohibition of specific acts.11

2 It thus concluded that
the three pronged disproportionality analysis was proper in Terre-
bonne,11 8 and that the plurality was incorrect in its conclusion that the
only inquiry in an eighth amendment case after Rummel was whether the
statute served a substantial state interest."'

The dissent read Rummel as allowing objective factors other than the
three pronged disproportionality test to be used in evaluating an eighth

105. Id. at 1004-06.
106. Id. at 1004. See Rummel v. Estelle, 445 U.S. at 276.
107. 646 F.2d at 1004-05.
108. Rummel v. Estelle, 445 U.S. at 279-80.
109. 646 F.2d at 1005.
110. Id.
111. Id.; see Rummel v. Estelle, 445 U.S. at 283 n.27.
112. 646 F.2d at 1005-06.
113. Id. at 1006.
114. Id. at 1004.
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amendment challenge." 5 While the dissent stated that determination ol
these objective factors should be determined in the trial court," 6 it never-
theless set forth two possible factors to be considered in an eighth
amendment challenge. One factor was the amount of flexibility or discre-
tion available to the sentencing judge. " 7 Another factor was how similarly
situated defendants were treated in the sentencing jurisdiction, inquiring
whether the severity of punishment given one defendant corresponded
similarly with that given to other defendants who shared the same
characteristics."] 8

An evidentiary hearing, the dissent concluded, must be held to deter-
mine whether Terrebonne's challenge to the constitutionality of his sen-
tence was supported by objective factors." It advocated the use of the
three pronged disproportionality analysis along with other objective fac-
tors to be developed by the trial court. If the plurality's approach of look-
ing only to whether the statute served a substantial state interest were
accepted, according to the dissent, few, if any, statutes would fail to pass
muster under the eighth amendment. 2 0

The dissent concluded that section 40:966 was facially unconstitutiona]
because the sentencing judge had no meaningful sentencing alternativeE
available to him.' 2 ' This lack of meaningful alternatives was shown by the
judge's dialogue with Terrebonne at his sentencing.12 2 The dissent con-
tended that the alternatives available to the judge-life imprisonment oi
a suspended life sentence and probation with or without imprisonment up
to one year-"are so widely divergent as not to be options at all. ' '"1

The dissent likened Terrebonne's sentence to a death sentence in thai

115. Id. at 1006.
116. The plurality seemed to say that these objective factors should be determined by ar

appellate court. "Trial courts are best suited to hear and determine facts, not to weigh pol.
icy factors and develop criteria for constitutional gauges." 646 F.2d at 1001 n.5.

117. 646 F.2d at 1006.
118. Id.
119. Id. at 1009; see Terrebonne v. Blackburn, 624 F.2d 1363, 1372 (5th Cir. 1980) (panel

opinion) (Johnson, Frank M., Jr., J., specially concurring).
120. 646 F.2d at 1009 (Johnson, Frank M., Jr., J., dissenting).
121. Id. at 1006-07.
122. The trial judge thought he had no option. See note 89 supra.
123. 646 F.2d at 1007 (Johnson, Frank M., Jr., J., dissenting). Judge Johnson noted thai

he agreed with "the plurality's implicit premise that, in the absence of alternative sentenceE
a life sentence for the activity encompassed by LA. REv. STAT. ANN. § 40:966 cannot stand.'
Id. at 1007 n.11.

Section 40:966 has been amended to remove probation or suspension of sentence. See note
6, supra. The Louisiana Supreme Court has yet to rule on the constitutionality of the sec-
tion as amended. Judge Johnson also noted that neither the Supreme Court nor the Fifth
Circuit has ruled on an eighth amendment challenge to a statute prescribing a mandator)
life sentence without parole or probation. 646 F.2d at 1008 n.12.
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its finality approached the death penalty; absent gubernatorial action,
Terrebonne would be in jail the rest of his life."2 4 Also, two purposes of
the death penalty, deterrence and isolation, were the main purposes of
the life sentence imposed by section 40:966. 11 The dissent concluded that
because of the similarities between Terrebonne's sentence and the death
penalty, the eighth amendment required that the procedures for imposing
sentence under section 40:966 be similar to those for imposing a sentence
of death."

The dissent stated that even if the sentencing judge had meaningful
alternatives available, the statutory scheme allowing only imprisonment
for life or imprisonment for up to one year was so irrational and arbitrary
that it violated the eighth amendment. The two widely divergent options
showed that the statutory scheme was arbitrary and irrational.2 7

The Fifth Circuit in Terrebonne tried to determine the status of its
three pronged disproportionality analysis. A plurality of the en banc court
in Terrebonne found that after Rummel, the three pronged dispropor-
tionality analysis had no vitality in noncapital punishment cases and held
that the only inquiry after Rummel in an eighth amendment case was
whether the statute serves a substantial state interest. Although not ex-
pressly stated in Terrebonne, the Fifth Circuit, in a later case, 28 held
that the proportionality principle does not apply to noncapital punish-
ment cases: "Rummel, as interpreted in Terrebonne, essentially limits
our inquiry to whether the sentence imposed for the offense serves a sub-
stantial state interest."' 2 ' This result may reflect the Supreme Court's
trend of giving deference to the states and its "get tough" attitude toward
criminals.

The plurality's approach of looking only at the state's interest in im-
posing the punishment may be too broad. As the dissent in Terrebonne
pointed out, few, if any, statutes would fail if "substantial state interest"
was the test.2 0 At the same time, the "substantial state interest" test may
be too narrow. The three pronged disproportionality analysis is easy to
apply and probably does supply the objective factors required by
Coker."'1

The result after Rummel and Terrebonne is that the proportionality
principle will be used only when there is a showing of a punishment cruel

124. 646 F.2d at 1008.
125. Id.
126. Id. at 1008-09.
127. Id. at 1009.
128. Franconi v. Wainwright, 650 F.2d 590 (5th Cir. 1981).
129. Id. at 592.
130. 646 F.2d at 1009 (Johnson, Frank M., Jr., J., dissenting).
131. See Justice Powell's dissent in Rummel v. Estelle, 445 U.S. 285, 295 (1980).
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and unusual in kind, not degree. In capital punishment cases, the propor-
tionality principle always will be used "[b]ecause a sentence of death dif-
fers in kind from any sentence of imprisonment, no matter how long.P13 2

In noncapital cases, the proportionality principle will not be applied un-
less it is shown that the punishment imposed is cruel and unusual in
kind. If a substantial state interest exists for the punishment imposed,
the courts will not strike it down based solely on the length of the impris-
onment. It will be interesting to see how the new Eleventh Circuit rules
on this matter, as five members of the plurality ' ee and six members of the
dissent' are now members of the Eleventh Circuit.

DARYL R. GRISWOLD

132. Rummel v. Estelle, 445 U.S. at 272.
133. Judges Roney, Hill, Fay, Vance, and Henderson are now part of the Eleventh Cir-

cuit. Judge Tjoflat, who specially concurred in Terrebonne, is also a member of the Eleventh
Circuit.

134. Chief Judge Godbold and Judges Kravitch, Frank M. Johnson, Jr., Hatchett, An-
derson, and Clark are now part of the Eleventh Circuit.
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