
Cotten v. Witco Chemical Corp.: Complex
Cases and the Seventh Amendment

In Cotten v. Witco Chemical Corp.,1 the Fifth Circuit Court of Appeals
held that without a finding that a jury could not decide the case ration-
ally, there is no basis for denying the right to a jury trial under the sev-
enth amendment2 on the ground of a case's complexity. The court left
open the question whether it is possible to have a case that is beyond jury
understanding or whether, given that no rational jury decision is possible,
the right to a jury trial can ever be denied because of a case's complexity. 4

The Fifth Circuit's consideration of the complexity exception adopted by
the Third Circuit in In re Japanese Electronic Products Antitrust Liti-
gation5 may, however, indicate whether the court ultimately will adopt a
complexity exception, what the rationale of such an exception would be,
and what factors would be relevant in applying the exception.

In Cotten, eight corporations and their common operator brought an
action in 1976,6 alleging, among other things, that defendant Witco
Chemical Corporation and four of its officers had violated sections 1 and
2 of the Sherman Act 7 and section 2 of the Robinson-Patman Act.8 There
were fourteen causes of action presented in the complaint.' After a pro-
longed discovery period, defendants filed a motion to strike plaintiffs'
jury demand. During oral argument on a different motion, the trial judge
made an oral order granting defendants' motion. The trial judge said
that the case was not actually very complicated in itself, but it had be-
come too complicated for a jury to understand because of counsel's pres-

1. 651 F.2d 274 (5th Cir. 1981), cert. denied, 50 U.S.L.W. 3565 (Jan. 18, 1982).
2. U.S. CONST. amend. VII, which states:

In suits at common law, where the value in controversy shall exceed twenty dol-
lars, the right of trial by jury shall be preserved, no fact tried by a jury, shall be
otherwise re-examined in any Court of the United States, than according to the
rules of the common law.

3. 651 F.2d at 276.
4. Id.
5. 631 F.2d 1069 (3d Cir. 1980).
6. Mid-South Packaging Company intervened in 1978. 651 F.2d at 275.
7. 15 U.S.C. §§ 1, 2 (1976).
8. 15 U.S.C. § 13 (1976).
9. 651 F.2d at 276.
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entation of the case.10 The judge also went on to find that the multiplicity
of defendants had contributed to the case's complexity.1

Plaintiffs brought an interlocutory appeal. Accepting an invitation from
the court of appeals, the district court filed a statement detailing its rea-
sons for denying the jury demand. The statement cited several reasons
for denying a jury trial: the number of witnesses, the number of issues
and their complicated nature, the possible length of the trial, and the
difficulty of matching the evidence on each cause of action with the
proper defendant.1 2 The trial court concluded that "'it would be most
difficult, if not impossible, for a jury to reach a rational decision . . .
[and] . . .that due process would best be served if this case were tried
without a jury.' "1 3

A complexity exception to the right of trial by jury is based on the
assumption that there are lawsuits so complex that it is wrong for juries
to decide them." A case may be made complicated by the legal issues
presented in the suit or by the problems presented by the evidence and
procedure in the case that go with settling those legal issues. 5 A certain
degree of rational decision making is expected from a jury," and if the
issues or litigational factors make this level of decision making unattaina-
ble, then the interests of the parties to a suit or the interests of the judi-
cial system may weigh against a jury trial and call for a complexity excep-
tion, depending on which interests are importart to the decision.

Support for a complexity exception can be found in early English case
law. 17 In Clench v. Tomley/ 8 the parties claimed title to the same
property. The dispute concerned events that occurred sixty years prior

to the suit and old documents had to be interpreted to adjudicate the
issue. The court held that this was not a case for a jury. A later English
case, Wedderburn v. Pickering," also supported the complexity excep-

10. Id. at 275.
11. Id.
12. Id.
13. Id. at 276 (court of appeals quoting the trial court's written statement) The efforts of

counsel were not mentioned in the trial court's statement.
14. Implicit in this analysis is the idea that there exists a better fact finder than the jury,

namely, the judge. See In re United States Financial Sec. Litigation, 609 F.2d 411, 431 (9th
Cir. 1979), cert. denied, 446 U.S. 929 (1980).

15. See note 56 infra and accompanying text.
16. In re Japanese Elec. Prods. Antitrust Litigation, 631 F.2d 1069, 1084 (3d Cir. 1980).

Nonrational decision-making is also expected from the jury. See Higginbotham, Continuing
the Dialogue: Civil Juries and the Allocation of Judicial Power, 56 TEx. L. REv. 47, 56-58
(1977).

17. See generally Devlin, Jury Trial of Complex Cases: English Practice at the Time
of the Seventh Amendment, 80 COLUM. L. REv. 43 (1980).

18. 21 Eng. Rep. 13 (Ch. 1603).
19. 13 Ch. D. 769 (1879).
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tion.20 Like Clench, this was a title dispute. The court in Wedderburn
concluded that a trial before a judge would be preferable to a jury trial
because deeds and plans essential to the case could be interpreted better
by a judge, and a jury trial did not offer any offsetting advantages in cost
or ability to examine the evidence.2

The right to have a jury trial in civil cases was established by the sev-
enth amendment.2 2 The words "common law" and "preserved" contained
in the text of the seventh amendment suggest a historical test for the
right to jury trial.2 3 If the issue was "legal" when the seventh amendment
was adopted, then jury trial would be guaranteed. If the issue was "equi-
table," then it would not be subject to the right of jury trial. In Kirby v.
Lake Shore & Michigan Southern Railroad, ' the Supreme Court sug-
gested that the complexity of a case might make it equitable in nature,
thereby allowing a trial by a judge. In that case a company had agreed to
ship its livestock exclusively on certain railroads in exchange for the rail-
road's promise to charge the company the lowest rates in the market. The
executor of one of the owners of that company contended that the rail-
roads had not charged the lowest market rate. The charges on over two
hundred shipments had to be examined. The Court said that "[tihe com-
plicated nature of the accounts between the parties constitutes itself a
sufficient ground for going into equity. It would have been difficult, if not
impossible for a jury to unravel the numerous transactions ... .

Fleitmann v. Welsbach Street Lighting Co.26 may have countered the
implications of Kirby. Fleitmann concerned a stockholders' derivative ac-
tion for damages under the Sherman Act. The Supreme Court held that
even though a derivative action was traditionally equitable, the antitrust
action was legal and a jury trial was mandated by statute.2 " Assuming
that antitrust cases were relatively complicated even in 1916, Fleitmann
can be considered an implied rejection of the complexity exception.

In Beacon Theatres, Inc. v. Westover,28 another antitrust suit, the Su-

20. See Bernstein v. Universal Pictures, Inc., 79 F.R.D. 59, 67 (S.D.N.Y. 1978).
21. 13 Ch. D. at 772.
22. See note 2 supra.
23. See R. FIELD, B. KAPLAN & K. CLERMONT, MATERIALS FOR A BASIC COURSE IN CIVIL

PROCEDURE 610 (4th ed. 1978).
24. 120 U.S. 130 (1887).
25. Id. at 134. The value of this statement as precedent for a complexity exception is not

clear since an action for an accounting is traditionally equitable. See Dairy Queen, Inc. v.
Wood, 369 U.S. 469, 478 (1962).

26. 240 U.S. 27 (1916).
27. Sherman Act, ch. 647, § 7, 26 Stat. 730 (1890) (current version at 15 U.S.C. §§ 1-7

(1976)).
28. 359 U.S. 500 (1959). In this case, a theater company filed a complaint asking for a

declaration that exclusive agreements it had with movie distributors were not violative of
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preme Court's choice of fact finders was made more difficult by the
merger of law and equity under the Federal Rules of Civil Procedure."
The legal and equitable claims in Beacon presented common factual is-
sues. Though trial of a claim for injunctive relief could have removed the
need to decide some of the issues in the case, the Supreme Court held
that defendant was entitled to a jury trial on all the issues.80 The com-
plexity of the case was not an issue in Beacon, but the decision indicates
resistance to a complexity exception because the right to jury trial was
preserved despite the cost to economy in litigation.1

In Dairy Queen, Inc. v. Wood,3' the Court again reversed a lowei
court's denial of a jury demand. The Supreme Court held that thougt
plaintiff's complaint asked for an equitable accounting, the claim
presented by that complaint was legal in nature and "the constitutional
right to trial by jury cannot be made to depend upon the choice of words
used in the pleadings.""3 In dicta, the Court gave some support to the
idea of a complexity exception with its statement that an equitable ac.
counting action-could be maintained "on a cause of action cognizable al
law . . . if the 'accounts between the parties' are of such a 'complicated
nature' that a only court of equity can satisfactorily unravel them.""

It was Ross v. Bernhards' that opened the door for some courts to ap.
ply a complexity exception. Ross was a stockholders' derivative suit ir
which the stockholders claimed that a brokerage firm had an illegall3
large share of the membership on the corporation's board of directors anc
was collecting excessive fees. The Court held that stockholders' right t(
jury trial "attaches to those issues in derivative actions as to which thi
corporation, if it had been suing in its own right, would have been enti.

the antitrust laws. The complaint also asked for an injunction against a competitor to pre
vent the competitor from bringing a treble damage suit because of the distributor agree
ments. The competitor asked for treble damages in a cross-claim and counterclaim and de
manded a jury trial on the factual issues.

29. FED. R. Civ. P. 2.
30. Id. at 508.
31. See Note, Preserving the Right to Jury Trial in Complex Civil Cases, 32 STAN. L

REv. 99, 106-17 (1979).
32. 369 U.S. 469 (1962). Dairy Queen had a contract with defendant Wood in whicl

Wood was allowed to use the Dairy Queen trademark in exchange for a small down paymen
and a percentage of the receipts defendant received in connection with the trademark
Dairy Queen later brought a complaint alleging that Wood had defaulted in payment on th,
contract. The complaint asked for injunctions to prevent Wood from dealing with the trade
mark, an accounting of the money owed under the contract, and money damages. Id. at 47E

33. Id. at 477-78.
34. Id. at 478 (quoting from Kirby v. Lake Shore & Mich. S.R.R., 120 U.S. at 1

(1887)).
35. 396 U.S. 531 (1970).
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tied to a jury.""6 It was not the holding, however, but a footnote in Ross
that gave impetus to the complexity exception. In the footnote, the Court
listed three factors that determine what is a "legal" issue: "the pre-
merger custom with reference to such question; second, the remedy
sought; and, third, the practical abilities and limitations of juries." '

In several subsequent district court cases, courts have relied upon the
third factor examined in the Ross footnote as a basis of denial of a jury
demand. In re Boise Cascade Securities Litigation8 was a consolidation
of five securities fraud cases. All of these cases grew out of Boise Cas-
cade's acquisition of two companies. The district court in Boise stated
that the Ross footnote "must be seen as a limitation to or interpretation
of the Seventh Amendment." 9 The court determined that the length of
the trial would make any jury unrepresentative of the community and
devoid of members with business experience.40 The court's experience in
other complicated commercial trials and the tools available to it to sim-
plify the presentation of evidence were mentioned as reasons for favoring
a nonjury trial.4" On this basis, the court granted defendants' motion to
strike plaintiffs' jury demand.42

In Bernstein v. Universal Pictures, Inc.,4s composers and lyricists for
movies and television alleged that the defendant trade association, movie
producers, and television networks, had conspired to restrain trade and
monopolize the market in published motion picture and television scores.
Each plaintiff in this class action had to prove his own injury and dam-
ages separately, meaning that the case would involve more than a thou-
sand "mini-trials.""' The trial court, citing the Ross footnote as a test,
held that a jury trial was not required in this case."5 It rejected the use of
a special master or the severance of defendants as means of reducing the
case's complexity.

46

ILC Peripherals Leasing Corp. v. IBM Corp.47 was an antitrust case in

36. Id. at 532-33.
37. Id. at 538 n.10.
38. 420 F. Supp. 99 (W.D. Wash. 1976).
39. Id. at 105.
40. Very few employed persons would be able to serve on a jury for an extended length

of time. This would reduce the diversity of the jury. 420 F. Supp. at 104.
41. These tools included access to daily transcripts and more efficient review of deposi-

tions. 420 F. Supp. at 104-05.
42. Id. at 101.
43. 79 F.R.D. 59 (S.D.N.Y. 1978).
44. Id. at 62.
45. Id. at 61, 66.
46. Id. at 71. The special master could help explain the accounts, but the issue of each

plaintiff's damages would remain.
47. 458 F. Supp. 423 (N.D. Cal. 1978), aff'd on other grounds, 636 F.2d 1188 (9th Cir.

1980).
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which the defendant, IBM, was accused of attempting to monopolize the
computer business with the use of certain price cuts and product changes
in the 1970s. After a five month trial, a mistrial was declared. IBM moved
for a directed verdict and the district court, considering Ross, granted the
motion and denied plaintiffs' jury demand in the event of a remand for
retrial." The court explained that the length of the trial would mean that
no jury would be representative of the community. " It also discussed the
burdens placed on the judicial system by this kind of litigation and con-
cluded that "[wihile there may be a right to jury trial in every case...
where the case is as technically and financially complex as this one is, the
right should be limited to one jury trial. '50

The complexity exception issue reached the appellate level in In re
United States Financial Securities Litigation5 1 and In re Japanese Elec-
tronic Products Antitrust Litigation." United States Financial (USF)
was a real estate development company. The Securities Exchange Com-
mission investigated the company in 1972 and later suspended trading in
USF securities. The company collapsed and several lawsuits were
brought by USF stockholders. In a consolidated action, the district court
denied a demand for a jury trial because of the case's complexity.5 3 The
Ninth Circuit Court of Appeals reversed." The court of appeals doubted
the importance of the Ross jury factor, noting that the Supreme Court
had not considered the abilities of jurors in a seventh amendment case
since Ross.5 5 The court said that there must be an "issue" approach tc
the jury question, instead of an analysis based upon the litigationa]
problems of each particular case." The court rejected the assumptiom
that lawyers cannot make complex cases understandable to juries and
that judges are more capable than juries of deciding such cases. s ThE

48. Id. at 448.
49. Id. See note 40 supra and accompanying text.
50. 458 F. Supp. at 448.
51. 609 F.2d 411 (9th Cir. 1979), cert. denied, 446 U.S. 929 (1980).
52. 631 F.2d 1069 (3d Cir. 1980).
53. In re United States Financial Sec. Litigation, 75 F.R.D. 702 (S.D. Cal. 1977), rev'd

609 F.2d 411 (9th Cir. 1979), cert. denied, 446 U.S. 929 (1980).
54. 609 F.2d at 432.
55. Id. at 426.
56. Id. The court in Radial Lip Mach., Inc. v. Int'l Carbide Corp., 76 F.R.D. 224 (N.D

Ill. 1977), advocated the same approach. In that case, which was a patent infringement suit
the court said that "the portion of the Ross test which weighs the practical abilities an(
limitations of juries contemplates a general analysis of the problems typically presented b,
these claims, not a specific case-by-case analysis of the complexity of the litigation." 71
F.R.D. at 227. Given the reasoning of the court in Radial Lip, perhaps "issue" analysi
would more appropriately be named "category-by-category" analysis. See generally Note
Preserving the Right to Jury Trial in Complex Cases, 32 STAN. L. REV. 99, 110-11 (1979)

57. 609 F.2d at 427, 431.
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court stated its belief that no case is so "overwhelmingly complex that it
is beyond the abilities of a jury.""

The Third Circuit Court of Appeals came to a different conclusion in
Japanese Electronic Products, though it too rejected the Ross footnote as
a constitutional test.59 In this case, American television manufacturers
had charged some of their Japanese counterparts with selling sets at arti-
ficially low prices in order to control the market. The Japanese manufac-
turers counterclaimed with similar allegations. The charges later grew to
encompass other electronic products. Plaintiffs made a jury demand and
fourteen of the defendants moved to strike the demand. The circuit court
held that a district court may deny a jury demand "when a jury will not
be able to perform its task of rational decisionmaking with a reasonable
understanding of the evidence and the relevant legal standards." 0 The
court reasoned that if a jury is unable to understand a case, a jury trial in
that case is a denial of due process. Though the determination of jury
inadequacy was admitted to be prospective," the court said that this was
the nature of due process protections.6 2 As in Boise Cascade,"' the length
of a jury trial and the judges' experience in civil litigation were considered
in the decision." Since the district court had not considered the complex-
ity of the case, the circuit court remanded the case so that its suitability
for jury trial could be determined.6

The majority opinion in Cotten began with an examination of the oral
order by the district court in which the motion to strike the jury demand
was granted. The court of appeals stated that the right to a jury trial
cannot be denied when the complexity problem is the result of counsel's
conduct.1e In this type of situation, the court recommended the use of
the pretrial conference and motions for summary judgment to narrow the
issues. The district court's written explanation of its decision, which men-
tioned factors other than conduct of the attorneys, prevented a reversal
at this point in the court's analysis.6 7 The statement mentioned that some

58. Id. at 432.
59. In re Japanese Elec. Prods. Antitrust Litigation, 631 F.2d at 1080.
60. Id. at 1086.
61. It has been asserted that the court's real concern was judicial economy, not due pro-

cess. Frotham, Developments in the Law: Antitrust Law, 41 LA. L. Rav. 417, 426 (1981).
62. 631 F.2d at 1085.
63. See note 38 supra and accompanying text.
64. 631 F.2d at 1086-87.
65. Id. at 1090. The complexity of Japanese Electronic Products is demonstrated in one

of the most recent trial decisions in the case. That opinion covers 239 pages in the Federal
Supplement. See Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 513 F. Supp. 1100
(E.D. Pa. 1981).

66. 651 F.2d at 275.
67. Id. at 275-76. The statement did "not reiterate [the district court's] earlier observa-
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issues were technical and complicated, but it also relied on the litigational
factors, such as number of witnesses and amount of evidence, which were
found important in Boise Cascade and Japanese Electronic Products."'

Faced with the district court's finding that the case itself was too com-
plex for a jury, the court of appeals based its reversal on the standard
used by the trial court. That standard ("'most difficult, if not impossible,
for a jury to reach a rational decision' ,), the court said, was less strict
than the Japanese Electronic Products test.7' The court stated that "the
case must be so complex that a jury could not render a rational decision"
and that "any lesser standard invites dilution of the . ..right to a jury
trial.

7 1

Defendants also had contended that plaintiffs had waived their right to
a jury trial by complicating the case. Since the trial court's statement
indicated that counsel for both parties had complicated the case and no
authority supported a waiver based on that kind of conduct, the court
found this contention to be without merit.7 2 The trial court's order was
reversed and the case remandeds.7

In a concurring opinion, Judge Tate argued that the seventh amend-
ment "guarantees the right to a jury trial in civil actions not derived from
equity" ' regardless of the complexity of the case. The Beacon 7 and
Fleitmann7

1 cases were cited to support jury trials in antitrust actions. 7

The judge said that regardless of the practicality of denying jury trials in
complex cases, "an uncharted exception of complexity should [not] cast
into doubt the clear right to jury trial previously recognized."78 He also
criticized the majority opinion because it was "open to the intimation
that the complexity exception does exist" and it would "open up further
complexities of antitrust litigation that may require years to resolve." '

Cotten gives contradictory signals on the Fifth Circuit's ultimate ac-
ceptance or rejection of a complexity exception. The court quotes the

tion that this [was] an uncomplicated case made too complex for the jury by counsel." Id.
68. Id. at 276. See note 64 supra and accompanying text.
69. Id. at 276 (court of appeals quoting the trial court's written statement).
70. That test says that: "The complexity of a suit must be so great that it renders the

suit beyond the ability of a jury to decide by rational means with a reasonable understand-
ing of the evidence and applicable legal rules." 631 F.2d at 1088.

71. 651 F.2d at 276 (emphasis in original).
72. Id.
73. Id.
74. Id. (Tate, J., concurring specially).
75. See note 28 supra and accompanying text.
76. See note 26 supra and accompanying text.
77. 651 F.2d at 276.
78. Id. at 277.
79. Id. (emphasis supplied by the court).
80. Id.
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Japanese Electronic Products standard and concludes that a less restric-
tive standard could undermine the seventh amendment right to jury
trial.81 The implication is that the Japanese Electronic Products test
does not invite dilution of the right to jury trial. Assuming that this im-
plication is true, however, it still cannot be determined whether a right
not to have a jury trial exists. A right based on the seventh amendment or
the due process clause is consistent with the statement, but so is mere
judicial discretion to deny a jury demand when the seventh amendment is
no impediment.

The court's reason for reversal of the district court's decision indicates
that the Fifth Circuit may not accept a complexity exception to a right to
jury trial. The court concluded that the "most difficult" standard, which
was applied by the trial court, was similar to a standard denying a jury
trial whenever a trial before a judge would be preferable.2 Interpreted in
the context of the district court's written statement, however, the analysis
applied by the court was more than a mere test of preference.-Rather, the
analysis and the basis for it approaches the scrutiny of Japanese Elec-
tronic Products. If a difference exists at all between the analysis applied
by the district court and the analysis of Japanese Electronic Products, it
is slight. Therefore, the circuit court's rejection of the trial court's deci-
sion may indicate that there will be no Fifth Circuit complexity excep-
tion; or, if there is such an exception, it will be very narrowly applied.

If and when the Fifth Circuit does adopt a complexity exception, the
analysis in Japanese Electronic Products will likely be applied. The Ross
footnote is not mentioned in the Cotten opinion; it, therefore, appears
that the Fifth Circit followed the lead of the Third and Ninth Circuits in
dismissing the Ross standard as a constitutional test. Though there might
be other bases for a complexity exception,68 the court in Cotten quoted
the standard from the Japanese Electronic Products case, which is based
upon due process reasoning." In addition, though the court declined to
accept the trial court's standard, there is language in the opinion indicat-
ing that the court considered the litigational factors discussed by the dis-
trict court to be relevant to the question of complexity.88 These kinds of
factors also were discussed in Japanese Electronic Products." Thus,

81. Id. at 276.
82. Id.
83. One court has found a complexity exception dependent on the seventh amendment

and independnet of the Ross note. See Towers v. Titus, 5 B.R. 786 (N.D. Cal. 1979). The
court stated that extraordinarily complex cases are a historical exception to the right of jury
trial and this exception overlaps with the "equity" exception. 5 B.R. at 790.

84. 651 F.2d at 276.
85. "Even these findings and conclusions [in the written statement] cannot, however,

support the trial court's order." Id. at 276 (emphasis added).
86. 631 F.2d at 1086-87.
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Cotten suggests that if the Fifth Circuit adopts a complexity exception, it
will be based on due process and a "case-by-case" analysis will be
appropriate.

The most important practical impact of the Cotten decision may be its
effect on attorneys practicing before the federal courts in the Fifth Cir-
cuit. One author has suggested that a complexity exception will encourage
attorneys representing clients who do not desire a jury trial to make their
cases artificially complex.8 7 This effect of a complexity exception can be
exaggerated, however. If attorneys in certain actions already have the in-
centive to complicate their case, the complexity exception may have little
or no effect, depending on how much more the cases can be complicated
and what the cost of additional complication is. That some general incen-
tive or tendency to complicate cases already exists is demonstrated in
Cotten because the trial court did not limit its charge that the counsel
had made the case complicated to the attorneys for one side.88 On the
other hand, there may be an opposite effect on attorneys who desire a
jury trial. These attorneys will have added incentive to simplify their
cases. Lawyers in this category will be limited by the extent to which the
case can be simplified and the cost of the simplification. If the efforts of
these attorneys to make a case simple enough for a jury are successful,
then the current jury control devicess9 available in the judicial system will
end the complex litigaton debate by showing that juries are capable of
handling complicated cases. If not, the argument for a new device, if not
necessarily a complexity exception, will be enhanced. Though the Cotten
decision did not create a complexity exception, to the extent that it left
the question of such an exception's existence open, it may have the same
effect on the conduct of attorneys as the adoption of an exception would.

The Fifth Circuit's decision in Cotten is justified, given the facts in the
opinion, because the case does not meet the complexity standard of Japa-
nese Electronic Products. Instead of attacking the trial court's "most dif-
ficult" standard, which, arguably, is similar to the Japanese Electronic
Products test, the court could have disposed of the case by examining the
facts and concluding that the case was not too complex for a jury." The

87. See Frotham, supra note 61, at 428. For example, attorneys may needlessly lengthen
discovery and bring in many experts. Id.

88. 651 F.2d at 276.
89. These devices include use of a special master and severance of cases. See generally

Note, The Right to a Jury Trial in Complex Civil Litigation, 92 HARV. L. REV. 898, 914-17
(1979).

90. See City of New York v. Pullman, Inc., 662 F.2d 910 (2d Cir. 1981), cert. denied, 50
U.S.L.W. 3699 (Jan. 11, 1982). In that case, the Second Circuit Court of Appeals obviated
the need to affirm or dismiss the existence of a complexity exception by holding that the
case was not too complex for a jury. The safety of a subway car suspension system was an
issue in the case and complex scientific testimony was presented. The trial judge denied

1362 [Vol. 33



COMPLEX CASES

trial court's oral order certainly gave reason to doubt that the case was
beyond a jury's abilities. 1 In addition, though Cotten may have been a
complicated case, the facts given in the opinion do not demonstrate com-
plexity of the level found in Bernstein or Japanese Electronic Products.
A detailed examination of the facts would have proven more instructive
for attorneys who handle cases that might come under a complexity ex-
ception. The court's reasoning, however, provides little help in determin-
ing when a complexity exception could be applied. A less evasive treat-
ment of the issue, even if it had dismissed the complexity exception
completely, would have done more to help solve the complex litigation
problem.

CHARLES P. TAYLOR

defendants' motion to strike plaintiff's jury demand. The court of appeals found that even if
there was a complexity exception, this case was not too complex for a jury. The court came
to this conclusion after finding that the trial was not too long and that the issues were
simple. The court also considered that even though scientific testimony was presented, the
jury was asked to decide only whether the defendant (the New York City Transit Author-
ity), composed of nonscientists like the jury, had acted rationally, based on that evidence.

91. See notes 10, 11 supra and accompanying text for discussion of the trial court's oral
order.
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