
Duncan v. Merrill Lynch: Disqualification
of Counsel Issues

In Duncan v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,1 the Fifth
Circuit Court of Appeals addressed two important issues dealing with dis-
qualification of counsel. The first issue concerned appealability. The court
held that an order granting a motion to disqualify counsel is an immedi-
ately appealable "final decision" under 28 U.S.C. section 1291.2 The sec-
ond issue dealt with the burden of proving an alleged conflict of interest
in a proceeding to disqualify counsel. The court held that the burden of
proof is on the party seeking to disqualify his former counsel and that
party is required to show that the matters included within the present
action are substantially related to the matters in which counsel formerly
represented that party.8 The court's decision in Duncan is a reaffirmation
of its prior position that orders granting motions to disqualify counsel are
immediately appealable. The court reached this conclusion after a reex-
amination of its position in light of a recent United States Supreme Court
decision which held that orders denying motions to disqualify counsel are
not immediately appealable." Duncan also emphasized that, in order for a
district court accurately to assess the substantiality of the relationship
between a present and former representation, the moving party must de-
lineate with specificity the precise nature of the subject matters of the
two representations."

The suit arose when Carl R. Duncan filed a complaint' against Merrill
Lynch, Pierce, Fenner & Smith, Inc. (Merrill Lynch) alleging that it had
made untrue statements of material fact and had omitted to state mate-
rial facts in connection with the sale of municipal bonds to him in viola-
tion of various federal and state securities laws and regulations. 7 Duncan

1. 646 F.2d 1020 (5th Cir.), cert. denied, 102 S. Ct. 394 (1981).
2. Id. at 1027. This section states that: "The courts of appeals shall have jurisdiction of

appeals from all final decisions of the district courts of the United States ... except where
a direct review may be had in the Supreme Court." 28 U.S.C. § 1291 (1976).

3. 646 F.2d at 1028.
4. Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368 (1981).
5. 646 F.2d at 1031.
6. The complaint was originally filed as a class action. The district court, however, on a

motion by Merrill Lynch, stayed the action pending a resolution of the disqualification is-
sue. Id. at 1021 n.1.

7. All facts are from the opinion of the Court of Appeals for the Fifth Circuit, id. at
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further alleged common-law fraud and breach of fiduciary duty and viols
tions of the state usury laws. The complaint briefly stated the factual sil
uations from which the alleged violations had arisen.$ Duncan had rE
tained the law firm of Smathers & Thompson to represent him in th
action.

Instead of answering the complaint, Merrill Lynch filed a motion t
disqualify the law firm of Smathers & Thompson from representin
plaintiff in the action. Merrill Lynch claimed that the law firm had reprE
sented it in ten different prior matters over a ten year period that wer
substantially related to the issues raised in plaintiffs complaint. Merril
Lynch based its motion for disqualification on Canons 4 and 9 of th
American Bar Association Code of Professional Responsibilityl and aw
gued that the law firm should be precluded from using the privileged ani
confidentiU information acquired while it previously represented Merril
Lynch.

Merrill Lynch filed an affidavit of one of its vice presidents and a mem
orandum with its disqualification motion in order to prove the requisit
substantial relationship between the prior representations and the pre
sent action. The affidavit listed the ten different prior matters in whic]
the law firm had represented Merrill Lynch. Rather than discussing th
cases individually, the affidavit contained a general statement that de
scribed as a group the nature of the representations, the type of wor
conducted by the law firm, and the type of interactions between the lal
firm and Merrill Lynch.10 The affidavit then stated that Smathers 4

1021-24.
8. The alleged violations were based upon the claim that Merrill Lynch had: acted a

an undisclosed principal, sold bonds of its own without revealing that the bonds could b
purchased at lower prices from others, purchased bonds in the market at a cheaper pric
after it had gotten customer commitments to purchase them at a certain price, purchase,
bonds from customers at below the market price without telling them that the bonds woull
sell at a better price elsewhere, and neglected to tell customers it charged a fee for boni
transactions. Duncan also claimed that Merrill Lynch had "manipulated 'buying power' gen
erated in customers' margin accounts to reduce the amount of cash necessary for puchase
in customers' cash accounts." Id. at 1021-22.

9. Canon 4 states that: "A lawyer should preserve the confidences and secrets of a cli
ent." ABA CANONS OF PROFESSIONAL ETHIcs No. 4. Canon 9 states that: "A lawyer shoul4
avoid even the appearance of professional impropriety." ABA CANONS OF PROFESSIONA
ETHICs No. 9. The district court had adopted the ABA Code of Professional Responsibilit
as its standard for professional conduct. S.D. FLA. R. 16(E)(4). See 646 F.2d at 1022 n.2.

10. The affidavit stated that the cases:
involved stock, commodities, municipal and government securities, margin ac-
counts, Merrill Lynch's relationships with its customers, Merrill Lynch's relation-
ships with its employees, Merrill Lynch's procedures and its records, the rules and
regulations of various regulatory bodies, the federal securities laws, the Florida
securities laws and specifically Chapter 517, class actions and common law. The
work performed by the Smathers firm included reviews of Merrill Lynch records,
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Thompson had defended a stock brokerage firm, which had been acquired
by a subsidiary of Merrill Lynch in 1970. The affiant suggested that the
issues in that defense were "remarkably similar" to the issues in the pre-
sent case.11

The memorandum, filed with the disqualification motion, provided
somewhat more detail about two of the ten cases listed in the vice presi-
dent's affidavit. Merrill Lynch stated in the memorandum that, in one of
the cases, the law firm had represented it and several of its employees in
a securities action brought by a former customer who had maintained a
margin account with Merrill Lynch. Merrill Lynch intimated that the law
firm apparently had ample opportunity to learn about its procedures for
handling margin accounts in that litigation. The other case noted in the
memorandum concerned allegations that Merrill Lynch had mishandled a
customer stop-order in violation of the antifraud provisions of the state
blue sky law and of its duties under the state common law of fraud, negli-
gence, and contract.

Duncan opposed the motion to disqualify and argued that Merrill
Lynch had failed to demonstrate any relationship between the law firm's
present representation of him and the law firm's former representations
of Merrill Lynch.12 Duncan distinguished each of the matters enumerated
and discussed in the affidavit and memorandum filed by Merrill Lynch.

After it had heard oral argument on the question, the district court
entered an order granting the motion to disqualify the law firm from rep-
resenting Duncan in his action against Merrill Lynch. Relying on the lan-
guage from a Seventh Circuit case"8 and on the facts outlined in Merrill
Lynch's affidavit, the court concluded that Canons 4 and 9 were impli-
cated and that disqualification was required because it could not "clearly
discern that the issues in this case [were] unrelated to those previous
matters" in which the law firm had represented Merrill Lynch. 14 Duncan
filed an immediate appeal under 28 U.S.C. section 1291.

Ordinarily, a federal court of appeals does not have jurisdiction to hear
appeals under 28 U.S.C. section 1291 until a final judgment has been en-

conferences with Merrill Lynch officers and employees, legal research, depositions,
interrogatories, requests to produce, expert witnesses, hearings, motions, trials,
and appeals. The Smathers firm has performed its work in various parts of Florida
and in New York, and attorneys in the Merrill Lynch Law Department have
worked closely with lawyers from the Smathers firm, as have other Merrill Lynch
representatives who were involved in the matters.

Id. at 1022.
11. Id.
12. Id. at 1023.
13. Westinghouse Elec. Corp. v. Gulf Oil Corp., 588 F.2d 221 (7th Cir. 1978).
14. Id. at 1024 (quoting the district court).

19821 1325



MERCER LAW REVIEW

tered on the merits of the underlying action.15 In Cohen v. Benefici(
Industrial Loan Corp.,' however, the Supreme Court articulated an ei
ception to the "final judgment rule" that is now referred to as the "collal
eral order" exception.1 7 In Cohen, the lower court had refused to ord(
plaintiff in a stockholder's derivative action to post the security for cosi
required by a state statute. Defendant sought immediate appeal of th
issue of whether the state statute applied to derivative suits in federl
courts.' 8 The Supreme Court allowed the appeal and stated that:

This decision appears to fall in that small class which finally determine
claims of right separable from, and collateral to, rights asserted in the
action, too important to be denied review and too independent of the
cause itself to require that appellate consideration be deferred until the
whole case is adjudicated. 9

In reaching this conclusion, the Court stated that the effect of sectio
1291 "is to disallow appeal from any decision which is tentative, informi
or incomplete. . . .So long as the matter remains open, unfinished c
inconclusive, there may be no intrusion by appeal. 2 0 The court note
that the purpose of the statute "is to combine in one review all stages (
the proceeding that effectively may be reviewed and corrected if an
when final judgment results. 21 Since this order of the district court di
not contribute toward a final disposition of the merits of the case an
consequently would not be merged in the final judgment, the Court res
soned that when final judgment did occur "it [would] be too late effe(
tively to review the present order, and the rights. . .[would] have bee
lost, probably irreparably. '22

The Supreme Court restated the Cohen collateral order exception i:
Coopers & Lybrand v. Livesay2 8 In that case, plaintiffs had filed a clas
action alleging that defendant had violated various federal securities law
in connection with the sale of certain securities. The district court certi
fled and then, after further proceedings, decertified the class. The plain
tiffs appealed the decertification order under section 1291, before a fine
judgment, in reliance on the collateral order exception. " The Court re

15. Coopers & Lybrand v. Livesay, 437 U.S. 463, 467 (1978). Section 1291 is quote
supra note 2.

16. 337 U.S. 541 (1949).
17. 437 U.S. at 468.
18. 337 U.S. at 543-45.
19. Id. at 546.
20. Id.
21. Id. (emphasis added).
22. Id.
23. 437 U.S. 463 (1978).
24. Id. at 466.
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stated the exception as follows: "To come within the 'small class' of de-
cisions excepted from the final-judgment rule by Cohen, the order must
conclusively determine the disputed question, resolve an important issue
completely separate from the merits of the action, and be effectively un-
reviewable on appeal from a final judgment."'" After applying the test,
the Court concluded that an order passing on a request for class certifica-
tion does not fall within the exception."

In a recent case much more similar to Duncan, Firestone Tire & Rub-
ber Co. v. Risjord,'7 the Supreme Court considered whether the collateral
order exception applied to a district court order denying a motion to dis-
qualify counsel. In Firestone, defendant filed a motion to disqualify
plaintiff's law firm and argued that because the law firm also occasionally
represented defendant's insurer, the situation presented a conflict of in-
terest in that the law firm would attempt to structure plaintiff's com-
plaint so that the insurer would suffer minimum liability which, in turn,
would increase the defendant's liability.'8 The district court denied the
motion for disqualification, and defendant filed a notice of appeal under
section 1291. The Court of Appeals for the Eighth Circuit, sitting en
banc, overruled its prior decisions and held that an order denying a mo-
tion to disqualify counsel is not an appealable final order under the col-
lateral order exception.' 9

The Surpeme Court, after applying the Cohen requirements as restated
in Coopers & Lybrand, agreed with the court of appeals.' 0 The Court held
that an order denying a disqualification motion met the first part of the
collateral order test in that it conclusively determined the disputed ques-
tion. This was true because the singular issue was whether counsel would
be allowed to continue representing his client. The Court assumed, with-
out deciding, that the disqualification question resolved an important is-
sue completely separate from the merits of the action, which is the sec-
ond prong of the test. The Court, however, held that the third part of the
test, that the order must be effectively unreviewable on appeal from a
final judgment, was not satisfied. '

-The Court stated that an order is effectively unreviewable "where de-
nial of immediate review would render impossible any review whatso-

25. Id. at 468 (footnote and citations omitted). See also 646 F.2d at 1024.
26. 437 U.S. at 469.
27. 449 U.S. 368 (1981).
28. See id. at 370-71.
29. In re Multi-Piece Rim Products Liability Litigation, 612 F.2d 377, 378-79 (1980); 449

U.S. at 372.
30. 449 U.S. at 379. The court of appeals had also stated that orders granting motions to

disqualify counsel would be appealable under section 1291. The Supreme Court, however,
specifically refused to address this issue. Id. at 372 n.8.

31. Id. at 375-76.
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ever"32 or where the situation "involved an asserted right the legal anc
practical value of which could be destroyed if it were not vindicatec
before trial." s Applying these standards, the Court noted that the propri.
ety of the lower court's order to deny the disqualification motion woul
be difficult to evaluate until after final judgment had been entered. Rea.
soning that an "order embodying such a decision will rarely, if ever, re-
present a final rejection of a claim of fundamental right that cannot effec-
tively be reviewed following judgment on the merits, 3 4 the Courl
concluded that the power of the appellate court to vacate a judgment or
the merits and order a new trial was an adequate remedy if the appellat
court later decided that the denial of the disqualification motion wai
prejudicial error.3 5

In Armstrong v. McAlpin,s8 the Court of Appeals for the Second Cir-
cuit, sitting en banc, overruled a previous decision3 7 and held, as did thE
Supreme Court in Firestone, that orders denying disqualification motion,,
were not immediately appealable." The court, however, reached a differ-
ent conclusion in regard to orders granting disqualification motions. Thf
court stated that such orders were more important and more harmfui
than orders denying disqualification motions and, therefore, should b
appealable under section 1291.' 9 The court reasoned that after a disquali.
fication motion has been granted, the losing party is at once separatec
from his chosen counsel. If the order is erroneous, correction of the errol
by an appeal at the conclusion of the case could require a party to shoi
that the case was lost because the party was improperly ordered to substi.
tute counsel. This task would present an almost impossible burden
Moreover, an immediate appeal does not interrupt the lawsuit, since thE
trial must be stayed while a new attorney is retained. Also, the grant of e
disqualification motion may actually end the litigation if the party i,
without means to hire another attorney to start the litigation over. Fur-
thermore, the district judge's grant of a disqualification motion is a faii
signal that an important issue has been raised. Consequently, the possi-
bility that appeals will be taken purely for tactical reasons is less likely,
Lastly, disqualification many times hurts the reputation of the disquali-
fied firm or attorney. This injury might go uncorrected by an appeal if thE
party is satisfied with the performance of his new counsel. For all ol

32. Id. at 376 (quoting United States v. Ryan, 402 U.S. 530, 533 (1977)).
33. Id. at 377 (quoting United States v. MacDonald, 435 U.S. 850, 860 (1978)).
34. Id. at 377.
35. Id. at 378.
36. 625 F.2d 433 (2d Cir. 1980), vacated on other grounds, 449 U.S. 1106 (1981).
37. Silver Chrysler Plymouth, Inc. v. Chrysler Motors Corp., 496 F.2d 800 (2d Cir. 1974)
38. 625 F.2d at 435.
39. Id. at 440, 441.
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these reasons, the court in Armstrong concluded that an order granting a
disqualification motion should be immediately appealable. 0 In other
words, the court concluded that such an order meets the requirements of
the Cohen collateral order exception.

Once an appellate court determines that it has jurisdiction, the court
must consider the merits of the lower court's decision to disqualify coun-
sel. The relevant issue in Duncan was whether defendant had proved the
requisite substantial relationship between the law firm's prior representa-
tions of Merrill Lynch and its present representation of Duncan.

Canon 4 of the American Bar Association Code of Professional Respon-
sibility states that "[a] lawyer should preserve the confidences and secrets
of a client." ' When an attorney represents an interest adverse to the in-
terest of a former client, there is a possiblity that this ethical obligation
will be violated. The attorney may reveal to his present client, either
deliberately or through inadvertence, confidential information entrusted
to him during his former representation. The court will disqualify the at-
torney from opposing his former client if it determines that revelation of
this confidential information is threatened.'

In Wilson P. Abraham Construction Corp. v. Armco Steel Corp.,'3 the
Fifth Circuit used what has been termed the "substantial relationship"
test." In that case, defendants had moved to disqualify plaintiff's counsel
by alleging a conflict of interest. The attorney had represented in a prior
lawsuit a codefendant of defendants. Defendants claimed that their previ-
ous relationship as codefendants with the client of the attorney in the
former lawsuit presented a clear conflict of interest for plaintiff's attorney
in the present action. The district court denied the motion to disqualify
plaintiff's attorney. The court of appeals set aside the order denying the
motion and remanded the case for further findings of fact. The court of
appeals held that the lower court's factual findings were insufficient to
support the requisite substantial relationship." The court's statement of
the test is representative of the test and the reasoning behind it. The

40. Id. at 440-41.
41. ABA CANONS OF PROFESSIONAL ETHICS No. 4.
42. 646 F.2d at 1027. See also In Re Yarn Processing Patent Validity Litigation, 530

F.2d 83, 89 (5th Cir. 1976).
43. 559 F.2d 250 (5th Cir. 1977).
44. This test for determining the necessity of disqualification was first articulated by

Judge Winfield, speaking for the District Court for the Southern District of New York, in
T.C. Theatre Corp. v. Warner Bros. Pictures, Inc., 113 F. Supp. 265 (S.D.N.Y. 1953). Since
that time, the Court of Appeals for the Second Circuit has approved and used the test in
numerous decisions. See, e.g., Emle -Indus., Inc. v. Patentex, Inc., 478 F.2d 562 (2d Cir.
1973). The Court of Appeals for the Fifth Circuit adopted the "substantial relationship" test
in In Re Yarn Processing Patent Validity Litigation, 530 F.2d 83 (5th Cir. 1976).

45. 559 F.2d at 253.
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court stated that a former client trying to disqualify an attorney who rep-
resents his adversary must prove only that the matters included in the
present suit are substantially related to the matters or cause of action in
which the attorney previously represented him. Once this test is met, the
presumption arises that confidences which may be harmful to the client
have been revealed to the attorney during the former representation. The
court is not allowed to inquire whether the attorney is in fact likely to use
the harmful revelations to the detriment of his former client. The sole
inquiry is whether the matters of the present suit are subtantially related
to matters of the former representation because of the recognition that
"in order to aid the frank exchange between attorney and client, it is nec-
essary to preclude even a possibility that information given in confidence
by a former client will ever be used without that client's consent."",

From this statement of the substantial relationship test, two important
aspects of that test should be apparent. First, the burden of proving the
substantial relationship lies upon the party seeking to disqualify counsel.
Second, once the substantial relationship is proven between the former
and present representations, there is a presumption that confidential in-
formation was revealed during the former representation, and the actual
confidential communications are not required to be proven.

A disqualification motion may also be based upon an alleged violation
of Canon 9 of the American Bar Association Code of Professional Respon-
sibility. Canon 9 states that "[a] lawyer should avoid even the appearance
of impropriety.""7 In Woods v. Covington County Bank," the Fifth Cir-
cuit set forth a two-part test for determining when an attorney should be
disqualified for an appearance of impropriety. The test stated by the
court is "that there must be at least a reasonable possibility that some
specifically identifiable impropriety did in fact occur,""" and that "a court
must find that the likelihood of public suspicion or obloquy outweighs the
social interests which will be served by a lawyer's continued participation
in a particular case. Under Canon 9, an attorney should be disqualified
only when both of these standards have been satisfied. ' 50 Thus, in order
to disqualify an attorney under Canon 9, one must be able to identify a
reasonable possibility of improper conduct and also convince the court
that public suspicion of the situation outweighs the client's right to coun-
sel of his choice and the lawyer's right to practice freely his profession. A
motion to disqualify counsel, therefore, may be grounded on an alleged
violation of either Canon 4 or Canon 9.

46. Id. at 252.
47. ABA CANONS OF PROFESSIONAL ETHICS No. 9.
48. 537 F.2d 804 (5th Cir. 1976).
49. Id. at 813 (footnote omitted).
50. Id. at 813 n.12.
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The court in Duncan was first faced with deciding the issue of appeala-
bility. The Fifth Circuit, prior to Firestone, had long held that both or-
ders granting and denying motions to disqualify counsel were within the
collateral order exception and were thus immediately appealable.' Rec-
ognizing that Firestone overruled its prior case law that permitted ap-
peals from orders denying disqualification motions, the court decided to
reexamine its position regarding the appealability of orders granting dis-
qualification motions because of the similarity between the two issues.
The court reexamined its position even though the Supreme Court in
Firestone specifically refused to address the appealability of disqualifica-
tion grants.5

2

Rather than applying the collateral order exception as first stated in
Cohen, the court applied the three-part test as it was restated in Coopers
& Lybrand." The court concluded that the requirement that the order
granting the disqualification motion conclusively determines the dis-
puted question was met, just as the Supreme Court had in Firestone. The
court reasoned that after the court has satisfied itself that some ethical
violation has occurred which mandates disqualification, the court is not
likely to later change its position on the issue or even have the chance to
do so.51 The court then held, in a footnote, without discussion on the is-
sue, that "an order granting a motion to disqualify counsel does 'resolve
an important issue completely separate from the merits of the action.'"

The court held that, unlike an order denying a disqualification motion,
an order granting a disqualification motion is effectively unreviewable on
appeal from a final judgment. In examining the reasoning in Firestone,
the court determined that the Supreme Court's conclusion that a disqual-
ification denial was effectively reviewable after final judgment did not ap-
ply to a disqualification grant. The court reasoned that the impact on the

51. See Brennan's Inc. v. Brennan's Restaurants, Inc., 590 F.2d 168 (5th Cir.
1979)(grant); Brown & Williamson Tobacco Corp. v. Daniel Int'l Corp., 563 F.2d 671 (5th
Cir. 1977)(denial). See also 646 F.2d at 1024-25 and cases cited therein.

52. 646 F.2d at 1026; see note 30 supra.
53. Id. at 1024 n.5. The Supreme Court in Firestone had likewise applied this restate-

ment of the test.
54. Id. at 1025 n.6. This complaint was originally filed as a class action. See note 6

supra. In North Am. Acceptance Corp. v. Arnall, Golden & Gregory, 593 F.2d 642 (5th Cir.),
cert. denied, 444 U.S. 956 (1979), the Fifth Circuit held that an order denying a motion to
disqualify class counsel is not immediately appealable under section 1291. The court
reached this conclusion after applying the requirements of the collateral order exception,
finding that two of the requirements were not met. Id. at 645. Merrill Lynch had argued in
its brief that the principles announced in Arnall applied as well to an order granting a
motion to disqualify counsel. The court rejected that argument. In this context, the court in
Duncan decided that such an order conclusively determines the disputed question. 646 F.2d
at 1025 n.6.

55. 646 F.2d at 1026 n.9. The court cited Arnall as support for this proposition.
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litigation of a disqualification grant is immediate and calculable, that the
opponent of the motion is suddenly deprived of his chosen counsel, and
that the lawsuit is interrupted while he retains new counsel.5 Under
these circumstances, the necessity for the appellate court to wait until
after final judgment to evaluate the propriety of the lower court's order is
absent. 7

Unlike Firestone, the court reasoned that the harm caused by waiting
to review a disqualification grant until after final judgment would be,
more often than not, irreparable. This is true for two reasons. First, if the
party deprived of his counsel due to an erroneous disqualification motion
subsequently prevails in the action, that party is not likely to appeal the
decision. The disqualified counsel would then be left without remedy for
the damage caused to his reputation and for the loss of employment and
fees. Second, if the party deprived of counsel loses the action, the power
of the appellate court to vacate the judgment and order a new trial would
provide little comfort to that party, for he would be forced to undertake
further litigation with all of its attendant costs in time and money. Also,
as the Second Circuit observed in Armstrong," the party, in order to cor-
rect the erroneous disqualification by an appeal after a final judgment,
might be required to undertake the almost impossible burden of proving
that he lost the case because he was improperly forced to change counsel.

The court, therefore, concluded that an order granting a motion to dis-
qualify counsel is effectively unreviewable on appeal from a final judg-
ment. Having concluded that the three requirements of the collateral or-
der exception were met, the court had jurisdiction to consider the merits
of the appeal under section 1291. 5 9

The first issue for consideration, after reaching the merits of the ap-
peal, concerned the application of the substantial relationship test to the
alleged violation of Canon 4. In applying the substantial relationship test,
the court held that the lower court had misallocated the burden of prov-
ing the requisite substantial relationship.6 0 The district court had relied
on language from a Seventh Circuit case, Westinghouse Electric Corp. v.
Gulf Oil Corp., in its application of the substantial relationship test.6 2

56. 646 F.2d at 1027.
57. Id.
58. See text accompanying notes 36-40 supra.
59. 646 F.2d at 1027.
60. Id. at 1028.
61. 588 F.2d 221 (7th Cir. 1978).
62. 646 F.2d at 1028. The Seventh Circuit, in Westinghouse, stated: "[O]nly where it is

clearly discernible, 'that the issues involved in a current case do not relate to matters in
which the attorney formerly represented the adverse party will the attorney's present repre-
sentation be treated as measuring up to the standard of legal ethics.'" 588 F.2d at 224
(emphasis added)(citation omitted). In Westinghouse, plaintiff had brought an antitrust
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The district court had concluded that it could not clearly decide that the
issues in the present case were unrelated to the previous representa-
tions. 3 The court of appeals reasoned that this sort of statement, and
other similar language, showed that the district court had removed from
Merrill Lynch the burden of proving that the representations were sub-
stantially related, and had placed upon plaintiff the burden of proving
that the representations were not substantially related. The court of ap-
peals concluded that this interpretation of Westinghouse was not in har-
mony with the Fifth Circuit rule that clearly places the burden of proof
upon the moving party in a disqualification proceeding. Consequently, the
court remanded the case for further proceedings. "

Furthermore, the court held that the record presented insufficient evi-
dence to establish the substantial relationship necessary for disqualifica-
tion even if the burden of proof had been properly allocated." As evi-
dence of the substantial relationship in support of its motion to disqualify
the law firm, Merrill Lynch offered the affidavit that listed ten matters in
which the law firm had represented it and a memorandum." Merrill
Lynch, however, offered very little about the specific nature of these
cases. Instead, the cases were described in general. The court reasoned
that a list of general statements is of little help to a court trying to ascer-
tain the degree of similarity, if any, between the prior representation and
the present case."' Although the memorandum offered by Merrill Lynch
provided somewhat more detail about two of the former representations,
the court concluded that the facts alleged in the memorandum presented
only a general, superficial connection between the subject matters of the
representations and were insufficient to prove the requisite substantial
relationship."

In order for the district court to analyze better the relationship be-
tween the representations on remand, the court provided some helpful
guidance throughout its opinion. The court stated that in a disqualifica-

suit alleging a price fixing conspiracy by uranium producers. One defendant moved to dis-
qualify counsel of a codefendant alleging a conflict of interest in that the attorney that
represented codefendant had previously represented defendant in matters that were sub-
stantially related to the present suit. The district court accepted the argument that the
interests of defendant and codefendant were adverse, but denied the disqualification motion
on the ground that the matters were not substantially related. The court of appeals reversed
the lower court. The court held that the matters were substantially related and disqualified
codefendant's counsel. Id. at 227.

63. 646 F.2d at 1028.
64. Id.
65. Id.
66. See text accompanying notes 10-11 supra.
67. 646 F.2d at 1029.
68. Id. at 1030.
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tion case, the inquiry of the district court should center on the precise
nature of the relationship between the pending and former representa-
tions. The district court can accurately determine whether the substantial
relationship test is met only when the proponent of the motion to dis-
qualify "delineates with specificity the subject matters, issues, and causes
of action presented"6 in the previous litigation. Simply pointing to facial
similarities between the two representations is not a substitute for this
type of careful comparison. After applying these standards in Duncan,
the court concluded that the evidence was insufficient to prove the requi-
site substantial relationship. 0

In addressing Merrill Lynch's contention that the disqualification order
should be upheld under Canon 9, the Fifth Circuit applied its two-part
test for determining when an attorney should be disqualified for an ap-
pearance of impropriety.7' The district court did not discuss Canon 9 in
its disqualification order, except for making the bare statement that it
was aware of Canon 9.72 Merrill Lynch, however, argued in its appellate
brief that this test had been met. The court of appeals, after considering
Merrill Lynch's arguments, concluded that Merrill Lynch had failed to
satisfy even the first part of the text.7 3 In other words, Merrill Lynch had
failed to prove that the trial court had found a specifically identifiable
appearance of improper conduct. The order granting the disqualification,
therefore, could not be based on Canon 9.

After examining all of Merrill Lynch's contentions regarding the al-
leged improprieties of the law firm, the Fifth Circuit could find no suffi-
cient factual basis for the district court's order to disqualify counsel. Mer-
rill Lynch had not met its burden of proving the requisite substantial
relationship for a disqualification based on Canon 4. Furthermore, Merrill
Lynch had not proved a specifically identifiable appearance of improper
conduct, which is necessary for a disqualification based on Canon 9. Con-
sequently, the case was reversed and remanded for further proceedings.

Although at first blush allowing appeals from orders granting disqualifi-
cation motions while disallowing appeals from orders denying disqualifi-
cation motions seems somewhat inconsistent, if not illogical, a closer anal-
ysis reveals that this result is quite consistent with the judicial
interpretation of section 1291 as embodied in the collateral order excep-
tion. As the Supreme Court noted in Cohen and in Firestone, section
1291 has long been given a "practical rather than a technical construc-

69. Id. at 1029.
70. Id. at 1028.
71. Id. at 1032.
72. Id.
73. Id. at 1032-33.
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tion. ' '7 4 The collateral order exception enables a court to allow appeals
under section 1291 that are not strictly "final decisions." Without this
exception, significant rights would be irretrievably lost because the harm
sustained from erroneous decisions could not be corrected after a final
judgment on the merits.

Even though the conclusion reached by the Fifth Circuit in Duncan in
deciding to allow appeals from orders granting disqualification motions
appears to be the proper one, the court's approach in reaching its conclu-
sion seems somewhat lacking in depth. In applying the test for the collat-
eral order exception, as it had been restated in Coopers & Lybrand, the
court simply analyzed the differences between orders granting disqualifi-
cation motions and orders denying disqualification motions by a process
of examining the Supreme Court's reasoning in Firestone. Considering
the renewed importance of the question in light of the Firestone decision,
the court's treatment of the issue could have been more detailed.

Since the opinion of the Supreme Court in Firestone did not differ
from prior interpretations by the court of appeals concerning the applica-
tion of the first two parts of the test for the collateral order exception, the
court dealt with these without much discussion. The court's conclusion
that the first part of the test (that the order conclusively determines the
disputed question) was met cannot seriously be disputed. As the Su-
preme Court had noted in Firestone, the only issue raised by the disqual-
ification motion is whether counsel will be allowed to continue its repre-
sentation of the opposing party. Once this motion is granted, and the
attorney or law firm is disqualified, the issue is conclusively determined.
If the suit is to continue, the party whose counsel is disqualified must
obtain new counsel. At this point in the litigation, the district court will
have little opportunity to reconsider its grant of the motion. In fact, as
the court of appeals noted, there is likely to be no such opportunity, and,
even if the opportunity presents itself, the district court is not likely to
reverse its order granting disqualification after it has determined that an
ethical impropriety existed.7 5

The court in Duncan simply stated in a footnote that the second part
of the test (that the order resolves an important issue completely sepa-
rate from the merits of the action) was met.76 The Supreme Court in
Firestone assumed, without deciding, that this part of the test was met.
Although further discussion-on this topic might have been helpful, the
necessity of reaching this conclusion is readily apparent. An order grant-
ing a motion to disqualify counsel is of grave importance because the los-

" 74. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. at 546; Firestone Tire & Rubber Co.
v. Risjord, 449 U.S. at 375.

75. 646 F.2d at 1025 n.6.
76. Id. at 1026 n.8.
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ing party is immediately deprived of his chosen counsel and is forced tc
retain new counsel or discontinue the action. Also, the decision whethez
to disqualify counsel is completely separate from the merits of the under-
lying cause of action. The disqualification issue only requires examina-
tion of the similarities between the present and former representations.
That type of determination does not contribute toward a decision on the
merits. Consequently, the order resolves an important issue completely
separate from the merits of the action.

The application of the third part of the test for the collateral ordei
exception (that the order is effectively unreviewable on appeal from a
final judgment) was the determining factor in the Supreme Court's deci-
sion in Firestone to disallow appeals from disqualification denials. The
Fifth Circuit, however, reached a different conclusion in Duncan after ap-
plying this third part of the test to disqualification grants. This conclu-
sion appears laudible in view of the extremely divergent consequences ol
the two situations. In an appeal after a final judgment, the court can pro-
vide an adequate remedy from an erroneous disqualification denial by va-
cating the order and granting a new trial. According to the Supreme
Court in Firestone, however, that remedy will rarely suffice when there
has been an erroneous disqualification grant. As the court most cogentl)
delineated in Duncan, the circumstances that are present after an attor-
ney has been disqualified through a grant of a disqualification motior
make that remedy an empty one both for the disqualified counsel and foi
the party who has been deprived of his chosen counsel. Thus, an ordei
granting a disqualification motion is effectively unreviewable on appeaJ
from a final judgment because the legal and practical value of the client'E
right to his chosen counsel could be destroyed if it is not vindicated
before the trial on the merits.7

Perhaps the most important point concerning the Fifth Circuit's deci-
sion to continue allowing immediate appeals from orders granting dis-
qualification motions is that the decision is largely consistent with the
public policies behind section 1291. The final judgment rule is designed tc
serve a number of important purposes. 78 The rule places emphasis on the
deference that appellate courts owe to the trial judge as the person desig-
nated in the first instance to decide the numerous questions of law and
fact that arise during the course of a lawsuit. Allowing separate appeals ol
these questions would damage the freedom of the district judge, as well aE
the special role the judge occupies in the federal judicial system. In addi-
tion, the rule is in agreement with the sensible policy of avoiding the ob-
struction of just claims that would come from permitting the harassmen

77. See 449 U.S. at 377.
78. See id. at 374.
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and expense of a succession of separate appeals from the many decisions
which may arise in a lawsuit from its beginning until entry of the final
judgment. The rule also plays a fundamental part in promoting efficient
judicial administration.

These purposes are essentially not disturbed by allowing immediate ap-
peals from disqualification grants. Although the allowance of an immedi-
ate appeal in this situation may somewhat undermine the independence
of the district judge, this result is more tolerable when it is considered
that a disallowance of the appeal could result in the irreparable loss of
the party's right to his chosen counsel . 9 Moreover, the possibility of har-
assment from such appeals is minimal. The probability that appeals will
be taken purely for tactical reasons is far less likely because the grant of a
disqualification motion by a district judge is a fair indication that an im-
portant issue has been raised. 0 Lastly, the purpose of promoting efficient
judicial administration is left undisturbed because permitting an immedi-
ate appeal does not disrupt the litigation, since the trial must be stayed
in any event while new counsel is retained."1

After reaching the merits of the district court's decision to grant the
disqualification motion, the Fifth Circuit concluded in Duncan that the
lower court had misallocated the burden of proving the requisite substan-
tial relationship. The propriety of this conclusion is readily apparent in
view of the applicable legal principles. The burden of proof should be
placed on the party who has moved for disqualification of the attorney.
This burden should not be placed on the party seeking to defeat that
motion.

Furthermore, the court concluded that the record presented insufficient
evidence to establish the substantial relationship necessary for disqualifi-
cation of counsel even if the burden of proof had been properly allocated.
The court's adherence to the substantial relationship test as its standard
for determining whether counsel should be disqualified is praiseworthy,
since the test has been firmly established not only in the Fifth Circuit,
but in other circuits as well. 82 The dominant purpose behind the test is to
aid the frank exchange of information between attorney and client,88

which is essential to the proper functioning of the American judicial sys-
tem. Even though the court in Duncan found that there was insufficient
evidence to meet the substantial relationship test, the decision is perhaps
more important today because the decision provides a firmer foundation

79. Armstrong v. McAlpin, 625 F.2d at 441.
80. See id.
81. See id.
82. See, e.g., Westinghouse Elec. Corp. v. Gulf Oil Corp., 588 F.2d 221, 223 (7th Cir.

1978); Emle Indus., Inc. v. Patentex, Inc., 478 F.2d 562, 570 (2d Cir. 1973).
83. See Wilson P. Abraham Constr. Corp. v. Armco Steel Corp., 559 F.2d at 252.
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for establishing a definite framework for proof of the requisite substantial
relationship in a disqualification proceeding.

When considered in its entirety, the court's treatment in Duncan of th(
issues of appealability and of the substantial relationship test is laudible
The seemingly illogical result of allowing immediate appeals from orderf
granting motions to disqualify counsel while disallowing immediate ap.
peals from orders denying motions to disqualify counsel (as mandated b3
the Supreme Court) is explainable as an example of judicial realism dis.
played by the Fifth Circuit that was based on an application of the collat.
eral order exception to section 1291 and made possible by the divergeni
consequences of the two types of orders. Regarding the substantial rela.
tionship test, the party seeking to disqualify opposing counsel has th(
burden of proving that the present and former representations are sub.
stantially related, and this burden is not met by pointing to general simi.
larities between the two representations. The burden of proof is met onl3
when the moving party has specifically delineated the subject matters
issues, and causes of action presented in the former representation so thai
a court can adequately determine if the representations are substantiall3
related. Therefore, the message of Duncan is clear: the losing party aftei
an order granting a disqualification motion has been granted will have thf
right to appeal that decision immediately, and a superficial resemblancf
between a present and former representation will be insufficient groundi
for a district court to impose the harsh burden of disqualification of coun
sel. In the final analysis, Duncan provides parameters that are reasonabl
defined for the resolution of disqualification of counsel issues. Moreover
the decision presents a fair and realistic approach, which is founded upoi
careful analysis, reasoning, and logic. Duncan is certain to have a signifi
cant, persuasive impact on the other federal circuit courts and on tho
state courts.

JOHN E. GILCHRISI
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