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Widmar v. Vincent: Confusion Continues in
the Conflict Between the Religion Clauses

of the First Amendment

In Widmar v. Vincent,1 the United States Supreme Court held that a
state university that makes its facilities generally available for the activi-
ties of registered student groups may not close its facilities to a registered
student group desiring to use the facilities for religious worship and reli-
gious discussion. The Court ruled that the university's exclusionary pol-
icy violated the fundamental principle that a state regulation of speech
must be content-neutral.2

The action was filed by eleven students from the University of Missouri
at Kansas City (UMKC)3 who were active members of a religious group
called Cornerstone." UMKC routinely allowed its over one hundred recog-
nized student groups to use university facilities for their meetings. From
1973 until 1977 Cornerstone regularly sought and received permission to
conduct its meetings in university facilities. In 1977, however, UMKC in-
formed the group that it could no longer meet in university buildings.'
This exclusion was based on a regulation, adopted by the Board of Cura-
tors in 1972, that prohibited the use of university buildings or grounds

1. 102 S. Ct. 269 (1981).
2. Id. at 273.
3. UMKC is one of four campuses of the University of Missouri, an institution of the

State of Missouri.
4. Cornerstone is an officially recognized group of evangelical Christian students from

various denominational backgrounds. According to a letter written to UMKC by Corner-
stone's attorney, a typical meeting included prayer, hymns, Bible commentary, and discus-
sion of religious views and experiences. The text of the letter may be found at Chess v.
Widmar, 480 F. Supp. 907, 909-10 (W.D. Mo. 1979). These meetings were open to the public
and attracted up to 125 students.

5. A subsequent request to conduct Bible study on the University grounds also was de-
nied. See Chess v. Widmar, 480 F. Supp. at 913; Chess v. Widmar, 635 F.2d 1310, 1318 (8th
Cir. 1980).
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"for purposes of religious worship or religious teaching." The suit, whicl
was brought in the Federal District Court for the Western District o
Missouri, alleged that the University's exclusion of religious groups vio
lated the Cornerstone members' rights to free exercise of religion, equa
protection of the laws, and freedom of speech under the first and four
teenth amendments of the Constitution of the United States.'

Upon cross-motions for summary judgment, the district court upheh
the challenged regulation.8 The court decided that the state could no
provide facilities for religious use without giving support prohibited b,
the establishment clause to an institution of religion. Consequently, th
district court found that the regulation was required by the establishmen
clause of the Federal Constitution.9

The Court of Appeals for the Eighth Circuit reversed.10 The court hel
that when a university permitted recognized student groups to use its fa
cilities for political, cultural, educational, social, and recreational pur
poses, its regulation prohibiting the use of the same facilities for worshil
or religious teaching had the primary effect of inhibiting religion an(
therefore violated the establishment clause. The Supreme Court of thi
United States affirmed the judgment.

A discussion of all the cases that have affected the development an(
application of the religion clauses of the first amendment is a task admit

6. The pertinent regulations provide as follows:
4.0314.0107 No University buildings or grounds (except chapels as herein pro-
vided) may be used for purposes of religious worship or religious teaching by ei-
ther student or nonstudent groups. . . .The general prohibition against use of
University buildings and grounds for religious worship or religious teaching is a
policy required, in the opinion of the Board of Curators, by the Constitution and
laws of the State and is not open to any other construction. No regulations shall
be interpreted to forbid the offering of prayer or other appropriate recognition of
religion at public functions held in University facilities ...

4.0314.0108 Regular chapels established on University grounds may be used for
religious services but not for recurring services of any groups. Special rules and
procedures shall be established for each chapel by the Chancellor. It is specifically
directed that i-o advantage shall be given to any religious group.

reprinted in 102 S. Ct. at 272 n.3. There is no chapel at UMKC. The nearest universit:
chapel is on the Columbia campus, approximately 125 miles away.

Although UMKC had permitted various religious groups, including Cornerstone, to mee
in the University buildings before 1977, the parties stipulated that University officials ha(
never "authorized a student organization to utilize a University facility for a meeting wher
they had full knowledge that the purposes of the meeting include religious worship or reli
gious teaching." Chess v. Widmar, 480 F. Supp. at 910.

7. Named as defendants were the petitioner, Gary Widmar, the Dean of Students a
UMKC, and the University's Board of Curators.

8. 480 F. Supp. at 907.
9. Id. at 916.
10. 635 F.2d at 1310.
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tedly beyond the limited scope of this article. The language of the relig-
ion clauses themselves can be traced back as far as James Madison's pro-
posal of the first amendment." However, the landmark case of Cantwell
v. Connecticut,2 decided in 1940, is a more appropriate point to begin a
discussion of cases that have interpreted the establishment and free exer-
cise clauses and the impact these cases had on the analysis of this case. In
Cantwell, the Court determined that any statute that gave local officials
absolute and uncontrolled discretion in granting or withholding permis-
sion for religious groups to solicit converts or contributions in the com-
munity was invalid. In so holding, the Supreme Court expressly applied
the religion clauses of the first amendment to the states through the four-
teenth amendment.18

Apart from the decision in Cantwell, the decisions relevant to the
Court's analysis in Widmar fall into four categories. Those categories are
(1) cases concerning the release of school children from regular classes
for voluntary attendance at religious functions; (2) cases concerning
mandatory prayer and Bible reading in public schools; (3) cases concern-
ing financial aid to religious schools; and (4) cases concerning free speech
that also have significant impact on establishment and free exercise of
religion analysis, as applied in the context of state universities.

The two cases concerning the release of school children from regular
classes for religious purposes are McCollum v. Board of Education1 4 and
Zorach v. Clauson.16 McCollum addressed the use of public school class-
rooms for religious instruction by private teachers during regular school
hours. Since the children were released from their legal duty of
mandatory attendance in regular classes if they went to religion class, the
Court held that the practice constituted "a utilization of the tax-estab-
lished and tax-supported public school system to aid religious groups to
spread their faith."1 " Mr. Justice Frankfurter elaborated: "Separation
[of church and state] is a requirement to abstain from fusing functions of
Government and of religious sects, not merely to treat them all equally. 1 7

In Zorach, however, the Court allowed public schools to release stu-
dents from classes so that they could attend religious activities away from
the school grounds. Although there was a mandatory attendance require-
ment as in McCollum, the Court held that the practice did not violate the

11. The first amendment was proposed by James Madison on June 8, 1789, in the House
of Representatives. 1 ANNALS OF CONGRESS 434 (Gales & Seaton eds. 1789).

12. 310 U.S. 296 (1940).
13. Id. at 303.
14. 333 U.S. 203 (1948).
15. 343 U.S. 306 (1952).
16. 333 U.S. at 210.
17. Id. at 227 (Frankfurter, J., concurring).
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free exercise or establishment clauses because the schools were mereli
"accomodating" religion, as opposed to advancing or inhibiting it. Mr
Justice Douglas, speaking for the majority, reiterated:

There cannot be the slightest doubt that the First Amendment reflects
the philosophy that Church and State should be separated. And so far
as interference with the "free exercise" of religion and an "establish-
ment" of religion are concerned, the separation must be complete and
unequivocal. The First Amendment within the scope of its coverage per-
mits no exception; the prohibition is absolute. The First Amendment,
however, does not say that in every and all respects there shall be separa-
tion of Church and State. Rather, it studiously defines the manner, the
specific ways, in which there shall be no concert or union or dependency
one on the other. That is the common sense of the matter. 8

Regarding mandatory prayer and Bible reading in public schools, thl
Supreme Court, in Engel v. Vitale,19 held that the establishment clausi
prohibits a state from composing a neutral, official state prayer for recita
tion in public school classes each morning. Likewise, in Abington Town
ship v. Schempp,20 the Court held that Bible reading and recitation o
the Lord's Prayer were religious practices and that the laws that man
dated them were unconstitutional under the establishment clause and thl
fourteenth amendment. Accordingly, in Stone v. Graham,2 the Cour
held that a statute requiring the posting of a copy of the Ten Command
ments on a wall of the classrooms had no secular purpose and therefor
was unconstitutional as violative of the establishment clause.

The cases concerning financial aid to religious schools are perhaps th
best examples of the Court's struggle to distinguish between permissibl,
governmental action and governmental action that advances or inhibit
religion. For example, in Everson v. Board of Education,22 the Court ad
dressed a state statute providing for reimbursement of bus fares incurrei
by both parochial and public school students in traveling to and fron
school. In its opinion upholding the statute, the Court stated that th
purpose of the religion clauses was not only to strike at the official estab
lishment of a single religion, but also "to create a complete and perma
nent separation of the spheres of religious activity and civil authority b:
comprehensively forbidding every form of public aid or support for relig
ion. "23 The outcome of the case indicates that this separation can b
maintained so long as the state is completely neutral in its relations wit]

18. Id. at 312.
19. 370 U.S. 421 (1962).
20. 374 U.S. 203 (1963).
21. 449 U.S. 39 (1980).
22. 330 U.S. 1 (1947).
23. Id. at 31-32.
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groups of both religious believers and nonbelievers. "' The program in
Everson was found to be neutral because the parochial schools had no
control over the funds, which were provided to students for secular rea-
sons. Using the same "control" rationale for determining neutrality, the
Court in Wolman v. Walter,2 5 invalidated a state's payment for field trip
transportation and general instructional materials but upheld payment
for textbooks, standardized testing, and related diagnostic and therapeu-
tic services. These cases demonstrate that, at the time, there was no pre-
dictable way to determine whether a particular action was a violation of
the establishment clause or a permissible neutral state action.

Drawing on the general theories of neutrality and separation of church
and state, the Supreme Court in another funding case, did articulate a
framework for analyzing establishment clause problems. Lemon v. Kurtz-
man2

6 concerned a salary supplement act for teachers in nonpublic
schools. Recognizing the desirability of diversity in education, the Court
found a valid, secular state interest in fostering private as well as public
schools. Under a three-prong test set forth by the Court, the governmen-
tal policy: (1) must have a secular legislative purpose; (2) its principal or
primary effect must be one that neither advances nor inhibits religion;
and (3) the policy must not foster "an excessive governmental entangle-
ment with religion. "27

The Supreme Court applied the Lemon test in Tilton v. Richardson"8

and upheld a federal statute authorizing a monetary grant for the con-
struction of buildings on a college campus. Congress had provided that
any federally subsidized buildings could not be used for sectarian pur-
poses, including worship, for twenty years. The Supreme Court consid-
ered this restriction insufficient. Applying the second prong of the test
the Court pointed out: "If, at the end of 20 years, the building is, for
example, converted into a chapel or otherwise used to promote religious
interests, the original federal grant will in part have the [constitutionally
impermissible] effect of advancing religion."29 Consequently, the Court
circumscribed the terms of the grant to ensure its constitutionality.

There are four free speech cases that have significant impact on estab-
lishment and free exercise analysis as applied to public schools. The first
case, Tinker v. Des Moines School District,80 concerned three students
who were suspended for wearing black armbands in protest of American

24. Id. at 18.
25. 433 U.S. 229 (1977).
26. 403 U.S. 602 (1971).
27. Id. at 612-13 (quoting Walz v. Tax Comm'n, 397 U.S. 664 (1970)).
28. 403 U.S. 672 (1971).
29. Id. at 683.
30. 393 U.S. 503 (1969).
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policies in Vietnam. The Court held that wearing the armbands was
symbolic act very close to pure speech and therefore protected under thi
first amendment. Tinker made it clear that the first and fourteentl
amendments do extend to school campuses to protect the rights of stu
dents and teachers.31

In Healy v. James,2 however, the Court suggested that a state univer
sity may deny recognition to a student group, or give it less access t(
university facilities than other student groups as long as the universit
can establish a valid reason for doing so. In Healy, several student
wanted campus recognition of Students for a Democratic Society (SDS)
The college refused because it believed there was an insufficient showin
that the local SDS would not be affiliated with the national organization
which it feared supported campus change by violence. The Suprem,
Court held that the lower court erred in discounting the first amendmen
interests that the students had in furthering their beliefs and in assumin
that the burden was on the students to show entitlement rather than o
the college to justify nonrecognition once formal application for recogni
tion had been made. 8

The third and fourth cases contain both free speech and free exercis
considerations. In Saia v. New York," Jehovah's Witnesses were con
victed for violating a city ordinance forbidding the use of sound amplifi
ers without the permission of the Chief of Police. The Court held that th
ordinance was unconstitional on its face, not because of entanglement be
tween church and state, but because it established a prior retraint on th
right of free speech in violation of the first and fourteenth amendments
Similar circumstances existed in Niemotko v. Maryland.35 In that case
Jehovah's Witnesses were denied a routinely granted permit to use a pub
lic park for Bible talks. The Court held that appellants were denied equa
protection of the laws in the exercise of both the freedom of speech an(
the free exercise of religion.

It was against this historical background that the Supreme Court ii
Widmar considered the constitutional validity of the University's exclu
sion of Cornerstone. The district court had characterized the issue a
"whether the University's ban on religious activities in university-owne(
buildings is required by the establishment clause of the first amend

31. The Supreme Court has recognized that the campus of a public university, at leas
for its students, possesses many of the characteristics of a public forum. See generally Hes
ley v. James, 408 U.S. 169 (1972); Police Dep't. v. Mosely, 408 U.S. 92 (1972).

32. 408 U.S. 169 (1972).
33. Id. at 184-85.
34. 334 U.S. 558 (1948).
35. 340 U.S. 268 (1951).
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ment." 3 Using the establishment clause analysis articulated in Lemon,
the district court found that a neutral policy accomodating all student
groups in their use of UMKC facilities would not only reflect a secular
legislative purpose but also would avoid excessive entanglement with re-
ligion. Based on the Supreme Court's decision in Tilton," however, the
district court concluded that state funds could not be used to provide or
maintain buildings used by religious organizations."

The district court then went further and determined that the students'
free exercise rights had not been violated and that any apparent conflict
between the establishment and free exercise clauses is at most illusory
because the two clauses are aimed at separate evils.89 The court also re-
jected the argument that UMKC's regulation acted as a prior restraint on
free speech. Characterizing this as an argument that the establishment
clause is subordinate to the free speech clause, the court suggested that
"religious activity" is entitled to less protection than "secular intellectual
liberties."' O

The Court of Appeals for the Eighth Circuit reversed."' Rejecting the
analysis of the district court, it viewed the university regulation as a con-
tent-based discrimination against religious speech for which it could find
no compelling justification.'2 According to the court of appeals, the es-
tablishment clause does not forbid a policy of equal access, in which facil-
ities are available to groups and speakers of all kinds.' Equal access
would not advance religion but rather it would further the University's
neutral purpose of developing students' "social and cultural awareness as
well as [their] intellectual curiosity." The United States Supreme Court
agreed.

The Supreme Court concluded that UMKC had created a forum gener-
ally open for use by student groups. Even though the University was not
required to create the forum at all, once it had done so, the Court placed
the burden on UMKC to justify any prior restraint on speech caused by
exclusions from the forum.4" The Court stated that Cornerstone's exclu-

36. 480 F. Supp. at 914.
37. See note 29 supra and accompanying text.
38. 480 F. Supp. at 916.
39. Id. at 917-18.
40. Id. at 918.
41. 635 F.2d at 1310.
42. Id. at 1315-20. The district court had found that any possible infringement of the

students' free exercise rights was justified by Missouri's compelling state interest in main-
taining strict separation of church and state. 480 F. Supp. at 917.

43. 635 F.2d at 1317.
44. Id. (quoting from the UMKC bulletin description of the student activities program).

For the text of the bulletin description, see id. at 1312 n.1.
45. 102 S. Ct. at 273.
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sion from the generally open forum was based on its desire to use thE
facilities for religious worship and discussion. Without elaboration, thE
Court held that these are forms of speech and association protected b3
the first amendment."' Consequently the University, in order to establist
its regulation's validity, had to show that the regulation was necessary tt
serve a compelling state interest and that it was narrowly drawn tc
achieve that end."'

The University contended that the establishment clauses of both th
federal and the Missouri constitutions compelled absolute separation ol
church and state, and therefore, permitting religious groups to use its fa.
cilities would be a blatant violation. 8 The Court agreed that the stat
did have a compelling interest in fulfilling its constitutional obligations
but found that a policy of "equal access" would not necessarily be incon.
sistent with the establishment clause. Reiterating the requirements sel
forth in Lemon, the Supreme Court held, as had the court of appeals anc
the district court, that an open forum policy, including nondiscriminatior
against religious speech, would have a secular purpose and would avoik
entanglement with religion."

The basis of the Court's finding that an open forum policy would hav
a secular purpose is hidden in a footnote.5 0 The Court pointed out that i
is the avowed purpose of the UMKC "to provide a forum in which stu.
dents can exchange ideas."5' While the University contended that the us(
of the forum for religious speech would undermine this secular aim, th
Court found that the University, by creating the forum, did not thereb3
endorse or promote any of the particular views expressed in the forum.

The Court went on to agree with the court of appeals that the Univer.
sity would risk greater "entanglement" by attempting to enforce its exclu.
sion of religious worship and religious speech.52 The University woulc
necessarily have to decide, on a case by case basis, what words and activi.
ties fell within the exclusion. The Court determined that this alone coulc
prove to be "an impossible task in an age where many and various beliefi
meet the constitutional definition of religion. '5 8

Upon considering the remaining requirement in Lemon, the Court helc

46. The Court cited three cases as examples to support this assertion: Heffron v. Int'
Soc'y for Krishna Consciousness, Inc., 101 S. Ct. 2559 (1981); Niemotko v. Maryland, 34(
U.S. 268 (1951); Saia v. New York, 334 U.S. 558 (1948).

47. See Carey v. Brown, 447 U.S. 455 (1980); Healy v. James, 408 U.S. 169 (1972).
48. 102 S. Ct. at 274.
49. Id. at 275.
50. Id. at 275 n.10.
51. Id.
52. Id. at 275 n.11; see 635 F.2d at 1318.
53. 102 S. Ct. at 275 n.11 (quoting O'Hair v. Andrus, 613 F.2d 931, 936 (D.C. Cir

1979))(footnote omitted).
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that an "equal access" policy would not have the primary effect of ad-
vancing religion. The contrary holding of the district court was based on a
liberal reading of Tilton v. Richardson." The Supreme Court refused to
interpret Tilton so broadly. The Court explained that in Tilton it had
been concerned that a sectarian institution might convert federally
funded buildings to religious uses or otherwise stamp them with the im-
primatur of religion. Nothing in Tilton suggested a limitation on the
state's capacity to maintain forums equally available for religious as well
as other discussion."

The Court supported its position by accusing the University of miscon-
struing the nature of the case. According to the majority, the question
was not whether the creation of a religious forum violated the establish-
ment clause, but rather whether the University could exclude religious
groups from a generally available forum because of the content of their
speech.5 6 The Court expressly refused to address other valid means of
analysis and declared that it was deciding the case strictly on the grounds
of free speech and association. Therefore, the Court saw no need to in-
quire into the extent to which free exercise interests were infringed by the
challenged university regulation. Nor would the Court address the con-
flict between state accomodation of free exercise and free speech rights
and the prohibitions of the establishment clause.

The Court did acknowledge that benefits would inure to religious
groups from their access to university facilities. In this case, the Court
was satisfied that any religious benefits would be "incidental."5 1 Since
only those benefits that serve primarily to advance religion are prohib-
ited, the Court concluded that the third requirement of Lemon was ful-
filled. This conclusion was based on two factors that the Court found es-
pecially relevant. First, an open forum in a public university does not
confer any imprimatur of state approval on religious sects or practices."
Second, the forum is available to a wide range of nonreligious as well as
religious speakers. Access to university facilities benefits over one hun-
dred recognized students groups at UMKC, which is an important index
of secular effect.5" The Court carried this proposition to the extreme by
pointing out: "If the Establishment Clause barred the extension of gen-
eral benefits to religious groups, 'a church could not be protected by the
police and fire departments, or have its public sidewalk kept in repair.' "

54. 102 S. Ct. at 275 n.12; see notes 29 and 38 supra and accompanying text.
55. 102 S. Ct. at 275 n.12.
56. Id. at 276.
57. Id.
58. Id.
59. Id. at 277.
60. Id. at (quoting Roemer v. Maryland, 426 U.S. 736, 741 (1976) (plurality opinion).
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In the absence of empirical evidence that religious groups would domi-
nate the university forum, the Court was compelled to agree with the
court of appeals that the advancement of religion would not be the fo-
rum's primary effect. 1

The majority concluded its opinion by reassuring the University that it
was still free to impose reasonable time, place, and manner restrictions as
well as "to determine for itself on academic grounds who may teach, what
may be taught, how it shall be taught, and who may be admitted to
study."' On the narrow basis of this decision, the university regulation
was simply unable to survive the strict scrutiny imposed on it by the
Court.

In his concurring opinion, Justice Stevens was concerned with the ma-
jority's prior restraint on free speech analysis. 8 Based on his observation
that all university facilities are limited to some extent and that most uni-
versity decisions are, therefore, necessarily content-based, Justice Stevens
would have applied a lesser standard than strict scrutiny for justification
of the university regulation. He asserted that university decisions deter-
mining access to limited facilities "should be made by academicians, not
by federal judges, and their standards for decision should not be encum-
bered with ambiguous phrases like 'compelling state interest."'"

Justice Stevens relied on the language of Healy v. James to support his
conclusion. Holding that the college's refusal to recognize SDS was a form
of prior restraint, the Court in Healy had stated: "While a college has a
legitimate interest in preventing disruption on the campus, which under
circumstances requiring the safeguarding of that interest may justify such
a restraint, a 'heavy burden' rests on the college to demonstrate the ap-
propriateness of that action." 8 From that statement, Stevens concluded
that the burden on the University was much less than establishing a
"compelling state interest."

In this case, however, he agreed with the majority that the University
had failed to establish sufficient justification for refusing to allow Corner-
stone to use university facilities for religious purposes." The primary rea-
son for the University's refusal was the fear of violating the establishment
clause. Justice Stevens saw nothing in the record, however, which indi-
cated that an equal access policy would appear to sponsor any particular
religion. Accordingly, there was no valid reason for excluding Cornerstone

61. 102 S. CT. at 277.
62. Id. at 278 (quoting Sweezy v. New Hampshire, 354 U.S. 234, 263 (1957)(Frankfurter,

J., concurring)).
63. 102 S. Ct. at 278 (Stevens, J., concurring).
64. Id. at 279.
65. 408 U.S. at 184.
66. 102 S. Ct. at 280.
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from the forum and the University was unable to meet even the lesser
burden imposed on it by Healy.

Justice White's dissenting opinion expressed discontent with the possi-
bility that the majority had established what the state must do with re-
spect to religious organizations, a holding that he did not believe was sup-
ported by the establishment clause or the cases applying it. 7 Just as the
religion clauses allow state policies that incidentally benefit religion, Jus-
tice White contended that the clauses also allow state policies that inci-
dentally burden religion.

Justice White admitted that there may be circumstances in which it
would be difficult to determine under the university regulation whether
facilites actually were being used for "worship" or "religious teaching"
rather than for secular reasons. In this case, however, Cornerstone had
admitted that worship was an important part of its meetings." Therefore,
the sole question, according to the dissent, was whether the university
regulation may be applied to prohibit religious worship services in univer-
sity buildings."

Justice White asserted that the majority was "plainly wrong" in its
treatment of religious worship as speech. 0 He pointed out that under the
majority view, the religion clauses would have no independent meaning
under circumstances in which religious practice took the form of speech.
Justice White relied on the Court's previous cases to support his position
that religious worship is not speech generally protected under the first
amendment. Citing Stone v. Graham, Justice White stated: "That case
necessarily presumed that the state could not ignore the religious content
of the written message, nor was it permitted to treat that content as it
would, or must treat, other-secular-messages under the First Amend-
ment's protection of speech. 71 The same content-based distinction has
also been used by the Court to find violations of the free exercise clause.7 2

Yet, in this case, the majority suggested that no such distinction may be
drawn.

7
3

Having attacked the majority's reasoning, Justice White returned to his
original proposition that religious worship, albeit verbal, is not entitled to
protection under the free speech provisions of the first amendment. Ac-
cording to Justice White, any viable argument by the students would
have to rest on a claim that the university regulation interfered with their

67. Id. at 281 (White, J., dissenting).
68. See 480 F. Supp. at 910.
69. 102 S. Ct. at 281 n.1.
70. Id. at 282.
71. Id.
72. See Torcasco v. Watkins, 367 U.S. 488 (1961).
73. 102 S. Ct. at 283 n.6.
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free exercise of religion. Even upon this claim, he concluded that the stu-
dents' argument would fail."'

After summarizing the students' "public forum" argument and
UMKC's contention that allowing religious worship at student meetings
is indistinguishable from supporting religious services, Justice White con-
cluded that there is a middle ground where the state may choose whether
to open its facilities for religious worship, rather than being forced or for-
bidden to do so.7 5 He then dropped this analysis in favor of assessing
"the burden on respondents' ability freely to exercise their religious be-
liefs and practices and of the state's interest in enforcing its regulation."' 6

Justice White's determination that this was a light burden led him to
conclude that the state need only show some permissible state purpose to
justify the regulation. Since strict separation between church and state is
unquestionably permissible, Justice White would hold that no first or
fourteenth amendment violations existed in this case and that minimal
burdens of inconvenience may be placed upon the free exercise of
religion.

77

Widmar v. Vincent is replete with examples of the Court's attempt to
reconstruct the issues in a manner that would avoid the underlying con-
flict between the establishment clause and the free exercise clause, a con-
flict that the case clearly raises. With free speech as its foundation, the
opinion of the Court sidestepped the issue of the creation of a religious
forum violative of the first amendment establishment clause. As the dis-
sent properly pointed out, however, Heffron v. International Society for
Krishna Consciousness, Inc.,s Saia v. New York, and Niemotko v. Mary-
land, the three cases that the majority cited for the proposition that reli-
gious worship is a form of speech, do not stand for that proposition.7

Heffron and Saia concerned the communication of religious views to the
general public. Niemotko was an equal protection challenge to the unjus-
tifiable denial of a religious group's access to a public park. In that case,
the Court specifically stated that it was not addressing the issue of
whether the state could uniformly deny all religious groups access to pub-
lic parks.8 0 At best, then, the issue of equal access by all religious groups
generally was undecided.

The concurrence circumvents the conflict between the religion clauses

74. Id. at 283.
75. Id.
76. Id. at 284.
77. Compliance with the regulation would force Cornerstone to meet less than twc

blocks from campus.
78. 101 S. Ct. 2559 (1981).
79. 102 S. Ct. at 281 n.2 (White, J., dissenting).
80. 340 U.S. at 272.
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by erroneously addressing the issue of access to limited facilities.
Presumedly prompted by the majority's holding that UMKC's exclusion
of Cornerstone was based on the content of its speech, Justice Stevens
made a valid observation that universities routinely make content-based
decisions concerning the use of limited facilites. In this case, however, no
claim had been made that the reason for Cornerstone's exclusion was be-
cause the facilities were limited. Consequently, Justice Stevens' observa-
tion served no valuable purpose for the disposition of the problem
presented.

Another weakness of the Widmar opinion is the apparent confusion of
the members of the Court regarding the appropriate standard for review
of the university regulation. If the facts of the case were properly framed
in terms of prior restraint on speech, then strict scrutiny was the proper
level of review. Again, however, the majority's characterization of the
facts has little if any support in the law. Without rejecting the free speech
approach taken by the majority, Justice Stevens reduced the burden on
the University to that of showing a "valid" or "legitimate" reason for its
regulation. Although this middle level of scrutiny is a justifiable standard
for reviewing the regulation, it is founded in cases dealing specifically
with religion, not with free speech. Consequently, the standard is incon-
sistent with free speech analysis. Justice White purported to use a stan-
dard of review similar to that used by Justice Stevens. He actually en-
gaged, however, in an unwarranted application of the rational
relationship analysis. The dissent's rejection of free speech analysis justi-
fied only a middle level of scrutiny. Applying that standard, Justice
White could have reached the same conclusion by disagreeing with Jus-
tice Stevens on whether the University's reasons for exclusion were
"valid." Justice White could thereby have provided an appropriate alter-
native for the majority to apply either to distinguishable cases or in the
event that it chose to reconsider its position at a later date. Instead, he
asserted the application of a standard that was unsupported by case law
and failed to give insight into the proper method of analysis.

The majority's attempt to justify its holding under the Lemon test
added to the confusion surrounding its free speech analysis. If the Court
was truly committed to that analysis, then the application of establish-
ment clause standards was unnecessary. Regardless of this fact, the
Court claimed that the religious benefits of an open forum at UMKC
would be "incidental." This claim has little, if any, support in the law. In
the cases in which benefits to religious institutions have been found to be
incidental and thus upheld, the benefits have been completely unrelated
to the advancement of religious beliefs."' Furthermore, the cases have

81. See text accompanying notes 23-25 and 59-61.
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suggested that the possibility of any control over the benefit by the reli-
gious entity would cause the benefit to advance religion and it would lose
its "incidental" status.8" In this case, Cornerstone has complete control
of the benefit of the university forum. More importantly, the whole pur-
pose of the group's meetings was admittedly to advance religion. It would
have been ludicrous for Cornerstone to suggest otherwise. In light of the
facts, the Court's finding not only was unsupported but also was
unreasonable.

Unsure of its own analysis, the Court left a door open for retreat with
such statements as: "We limit our holding to the case before us,"88 and
"[tihe basis for our decision is narrow."" Accordingly, the Court pur-
ported not to undermine the capacity of the University to establish time,
place, and manner regulations. Cornerstone's admission that meetings
could have been held less than two blocks from the campus indicates that
compliance with the University regulation in this case was nothing but a
minimal restriction on place and manner, 85 an inconvenience that the
Court refused to enforce.

Widmar v. Vincent adds confusion to an area that already is unclear.
Eventually, the conflict between the establishment and free exercise
clauses must be attacked and resolved. Until it is, the future holds little
hope of guidance for public campuses' regulation of religious activity.

CINDY M. SWINSON

82. Id.
83. 102 S. Ct. at277.
84. Id. at 278.
85. See note 76 supra and accompanying text.
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