Fourth Amendment Property Rights: The
Fifth Circuit Does an "Obnoxious Thing"
"It may be that it is the obnoxious thing in its mildest and least repulsive form; but illegitimate and unconstitutionalpractices get their first
footing in that way, namely, by silent approaches and slight deviations
from legal modes of procedure. This can only be obviated by adhering to
the rule that constitutional provisions for the security of person and
property should be liberally construed."*
I.

INTRODUCTION

In United States v. Michael," the Fifth Circuit Court of Appeals decided for the first time that the extent of the intrusion upon a defendant's possessory interests in the place searched will be the measure of
violation of his fourth amendment rights.2 In so holding, the court fashioned a new rule that the warrantless attachment of an electronic tracking device ("beeper") to the outside of a vehicle parked in a public place,
without probable cause or exigent circumstances, violates no privacy interest of the defendant and therefore no fourth amendment right.3 Implicit in this reasoning is the idea that, while the extent of the intrusion
upon the interest in the place searched is determinative of the existence
of a legitimate expectation of privacy, the extent of the invasion of that
expectation also is measured by the intrusion upon the possessory interest. Thus, a privacy expectation that is not measurable in terms of a violated possessory interest is no longer protected under the fourth
amendment.
Michael was charged with violation of federal drug laws based on information obtained by the warrantless attachment of a beeper to the exterior of his rented van. He moved to suppress on the grounds that a war*Boyd v. United States, 116 U.S. 616, 635 (1886).
1. 645 F.2d 252 (5th Cir.), cert. denied, 102 S. Ct. 489 (1981).
2. The court stated that "analysis of search and seizure cases in terms of property law
has now been replaced by reasonable expectation of privacy analysis." Id. at 256 n.11 (emphasis added).
3. Id. at 256. The court assumed that the actions of the United States constituted a
search without deciding the issue. Thus, it left open the question of whether this activity is
controlled by the fourth amendment at all. Id. Seven judges, concurring, expressed the belief that the majority's analysis was "improperly cast in fourth amendment terms." Id. at
259.
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rantless search and seizure upon less than probable cause and absent
exigent circumstances violated his fourth amendment rights. A decision
by a three-judge panel of the Fifth Circuit ("Michael /")' upheld the district court's grant of the motion, but the en banc Fifth Circuit court, in a
15-9 decision ("Michael I/'),5 reversed the panel decision and denied the
motion.'
The majority in Michael II based its holding on three grounds. First, it
held that because defendant's van was parked in plain view, in a public
place, he had no "legitimate expectation of privacy with respect to the
movements of the automobile." Second, the court considered the government's minimal intrusiveness through the installation of the beeper.
Admitting that "[a]lthough the attachment was technically a trespass,"'
the court nonetheless stated that "'arcane distinctions developed in
property . . . law' are not controlling." 9 The minimally intrusive nature

of the government's activity, in the court's view, justified the placement
of the beeper on the exterior of the van. 0
The court's analysis led it to the conclusion that, because the expectation of privacy was measured by the extent of the intrusion upon the
possessory interest, and since the intrusion was admittedly de minimis,
the violation of the privacy expectation was also minimal. This is evidenced by the court's third ground for decision, which balanced the "governmental interest in eliminating illegal drug manufacture"" against "the
slight infringement of Michael's expectation of privacy."1 It determined
that use of the beeper was "eminently reasonable. 13 For these reasons
the lower court's grant of the motion to suppress was reversed.
The court's rule that privacy expectations are to be measured in terms
of the extent of the intrusion upon an interest in a place has serious implications. The Fifth Circuit was not without justification for its holding,
however, since recent Supreme Court decisions in the area of protected
interests under the fourth amendment have left in considerable confusion
4. United States v. Michael, 622 F.2d 744 (5th Cir. 1980).
5. The judges of the present Fifth Circuit were divided 8-4 on this case, and the judges
of the present Eleventh Circuit were divided 7-5.
6. 645 F.2d at 259.
7. Id. at 258. The court cited as support Supreme Court precedent recognizing a diminished expectation of privacy surrounding automobiles, e.g., United States v. Chadwick, 433
U.S. 1, 12 (1977). See 645 F.2d at 255-56, 256 n.14.
8. 645 F.2d at 258.
9. Id. (quoting Rakas v. Illinois, 439 U.S. 128, 143 (1978)); see id. at 255.
10. Id.
11. Id. at 259.
12. Id.
13. Id.
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the role of property rights" in legitimating expectations of privacy. It is
the purpose of this Comment to survey the role that possessory interests
play in today's fourth amendment jurisprudence and to demonstrate how
these protections should have been afforded to Michael.
II.

A.

PROPERTY RIGHTS AS A SUBJECT OF FOURTH AMENDMENT
PROTECTION

The Supreme Court

Traditional fourth amendment analysis centered around "constitutionally protected areas," ' the "persons, houses, papers, and effects" enumerated in the fourth amendment itself.' A "search" constituted a physical
intrusion into such an area, and essentially it was necessary to predicate
any claim of unlawful search upon common-law trespass.' 7 Although privacy interests have long been accorded fourth amendment consideration, property rights were the customary focus of analysis.
The modern application of both privacy and property interests in this
area began in 1967 with Katz v. United States.'9 In that case, Katz was
convicted of the federal offense of transmitting wagering information by
telephone in interstate commerce. He objected to evidence introduced at
trial that was obtained when FBI agents attached an electronic listening
device to the outside of the public telephone booth from which Katz
made his calls. 20 The government argued that there was no fourth amendment "search" because there had been no physical intrusion into a consti14. Unless stated otherwise, in this Comment the terms "possessory" and "property" are
used interchangeably in referring to fourth amendment interests.
15. See Silverman v. United States, 365 U.S. 505 (1961); 1 W. LAFAVE, SEARCH AND
A TREATISE ON THE FOURTH AMENDMENT (1978) § 2.1(a) [hereinafter cited as 1
LAFAVE]; Amsterdam, Perspectives on the Fourth Amendment, 58 MINN. L. REV. 349, 357
SEIZURE:

(1974) [hereinafter cited as Amsterdam].
16. The fourth amendment to the United States Constitution provides:
The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the person or things to be seized.
U.S. CONST. amend. IV.'

17. See Goldman v. United States, 316 U.S. 129 (1942); Olmstead v. United States, 277
U.S. 438 (1928).
18. See, e.g., McDonald v. United States, 335 U.S. 451 (1949); Trupiano v. United
States, 334 U.S. 699 (1948); Harris v. United States, 331 U.S. 145 (1947); United States v.
Lefkowitz, 285 U.S. 452 (1932); Boyd v. United States, 1"16 U.S. 616 (1886).
19. 389 U.S. 347 (1967).
20. Id. at 348.
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tutionally protected area.2 Katz, likewise arguing in terms of traditional
fourth amendment jurisprudence, asked the Court to declare a public
telephone booth a constitutionally protected area, but one not requiring
physical search and seizure before fourth amendment violations
occurred. 2
In one of those decisions that recognized "an idea whose time has
come," 23 the Court "decline[d] to adopt this formulation of the issues."2 4
Recognizing that "the Fourth Amendment protects people, not places"2 "
and that Katz was entitled to fourth amendment protection of "what he
26
seeks to preserve as private, even in an area accessible to the public,"
the Court overruled prior cases that required a physical trespass to trigger fourth amendment protections.2 ' In so doing, it stated that the extent
21. Id. at 349.
22. Id. at 349-50.
23. "No army is stronger than an idea whose time has come." Victor Hugo, paraphrased
by Senator Everett M. Dirksen, N.Y. Times, May 20, 1964, § 1, at 1, col. 7.
The way for Katz was prepared by several earlier decisions. Significant among these were
Warden v. Hayden, 387 U.S. 294 (1967); Silverman v. United States, 365 U.S. 505 (1961);
and Jones v. United States, 362 U.S. 257 (1960).
In Jones, defendant was convicted of possession of narcotics. The drugs were seized from
his girlfriend's apartment, to which defendant had free access. Defendant was on the premises when the search was made. 362 U.S. at 269. His motion to suppress was denied below
because he alleged no possessory interest in either the thing seized or the place searched,
and therefore he had no standing. Id. On certiorari, the Supreme Court granted the motion,
stating that "it is unnecessary and ill-advised to import into the law surrounding . . .
searches and seizures subtle distinctions, developed and refined by the common law in
evolving the body of private property law." Id. at 266.
Silverman v. United States was the famous "spike mike" case, in which police monitored
defendants' conversations through the use of a spike microphone and used the information
to convict defendants of illegal gambling. 365 U.S. at 506-07. Relying on earlier cases, the
government urged that there was no technical trespass and therefore no fourth amendment
search. See id. at 511. Disagreeing, the Court stated: "In these circumstances we need not
pause to consider whether or not there was a technical trespass. . . . Inherent Fourth
Amendment rights are not inevitably measurable in terms of ancient niceties of. . . property law." Id.
In Warden v. Hayden, the government, making a search incident to an arrest, seized certain items of defendant's clothing that were then used in evidence against him. 387 U.S. at
298. Defendant argued that the government's seizure of "mere evidence" must be held invalid unless the government could show a superior possessory interest in the items seized. See
id. at 302. The Court rejected this argument, stating "[t]he premise that property interests
control the right of the Government to search and seize has been discredited. We have recognized that the principal object of the Fourth Amendment is the protection of privacy
rather than property, and have increasingly discarded fictional and procedural barriers
resting on property concepts." Id. at 304 (emphasis added) (citing Silverman and Jones).
24. 389 U.S. at 350.
25. Id. at 351.
26. Id. (emphasis added).
27. E.g., Goldman v. United States, 316 U.S. 129 (1942); Olmstead v. United States, 277
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of fourth amendment protections "cannot turn upon the presence or absence of a physical intrusion into any given enclosure.""8 Rather, the
touchstone is what the individual seeks to preserve as private, as Justice
Harlan characterized in his concurrence, his "reasonable expectation of
''
privacy. 12
Because it unquestionably expanded the coverage of the fourth amendment, Katz marked a watershed in fourth amendment jurisprudence.8 0
Katz serves as the basis for modern fourth amendment law because it
shifts the focus of analysis from constitutionally protected areas, which
necessarily involve property rights, to the individual and his reasonable
expectation of privacy. Katz did not intend to exclude possessory interests from fourth amendment consideration.8s Indeed, Justice Stewart's
majority opinion stated: "That amendment protects individual privacy
against certain kinds of governmental intrusion, but its protections go
further, and often have nothing to do with privacy at all.""2 The teaching of Katz, then, is clear: the privacy analysis that it adopted was intended to supplement rather than to supplant customary fourth amendment protections, and judges are to evaluate governmental activities in
terms of the individual interests affected by those activities.8 "
The Court has continued the process of defining the rule in Katz. Of
particular importance in reemphasizing that the actions of the government must be assessed in light of the individual interests affected is Mancusi v. DeForte.s" In that case, defendant shared business premises with
U.S. 438 (1928); see 389 U.S. at 352-53.
28. 389 U.S. at 253.
29. See id. at 361 (Harlan, J., concurring). The Court has since adopted Justice Harlan's
test as the majority rule. See Terry v. Ohio, 392 U.S. 1 (1968).
30. See 1 LAFAVE, supra note 15, § 2.1(b); Amsterdam, supra note 15, at 382. See generally Note, Constitutional Law-Search and Seizure-Physical Trespass No Longer Determinative in Ascertaining the Scope of the Fourth Amendment, 19 MERCER L. REV. 442
(1968).
31. It seems that the Fifth Circuit in Michael II did not take into consideration the fact
that Katz did not exclude possessory interests from fourth amendment protection. See Part
II-B infra. See also Wilson v. Health & Hosp. Corp., 620 F.2d 1201 (7th Cir. 1980), in which
the Seventh Circuit explicitly interpreted Katz as standing for the continuing viability of
common-law property rights as a proper consideration in fourth amendment analysis. See
id. at 1213-14.
32. 389 U.S. at 350 (emphasis added).
33. In Michael II, the court evaluated the degree of intrusiveness from the standpoint of
the government, rather than Michael ("[W]e hold that the minimal intrusion involved . . .
was sufficiently justified so as to satisfy any. . . expectation of privacy concerns." 645 F.2d
at 256). This analysis clearly contradicts the lesson of cases such as Katz and Silverman, in
which the physical intrusion was slight but the interference with the individual's privacy
was great. Viewed in this light, the Fifth Circuit is guilty of the very sin that it purports to
expunge. See Part III infra.
34. 392 U.S. 364 (1968).
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others, and they all had equal access to the searched portion of the premises. The fact that defendant had no expectation of privacy with regard to
his coworkers (indeed, any one of them might have consented to the
search) was not determinative of his fourth amendment rights, according
to the Court; rather, he was protected in his "reasonable expectation of
freedom from governmental intrusion. 3 5 Mancusi also emphasized "that
capacity to claim the protection of the Amendment depends not upon a
property right in the invaded place. . ."" The Court thus recognized
that an analysis which defines individual fourth amendment rights primarily in terms of the interest in the place searched or the degree of intrusion upon that interest may fail to protect a legitimate expectation of
privacy that is unrelated to such an interest.
Alderman v. United States,37 decided the following year, is perhaps the
high-water mark of the Court's efforts to define the subtle interplay between property and privacy interests under the fourth amendment. In
that case, Alderman and his coconspirator, Alderiso, were convicted of
conspiracy to transmit murderous threats in interstate commerce."8 After
conviction, it was revealed that the United States had engaged in electronic surveillance of Alderiso's place of business.3 9 Petitioners claimed,
inter alia, that Alderiso was convicted on the basis of conversations that
took place on his premises between Alderman and third parties. " The
Supreme Court, in an opinion by Justice White, 4 remanded the case for
trial, instructing that "any petitioner would be entitled to suppression of
... unlawfully heard conversations . . . occurring on his premises,
42
whether or not he was present or participated in those conversations.'
Thus, Alderiso was accorded fourth amendment protection as owner of
the premises searched. Turning to the question of Alderman, who had no
".

35. Id. at 368. Although this holding was reaffirmed as recently as 1972 in Combs v.
United States, 408 U.S. 224, courts now seem to have forgotten that this is the proper inquiry. See, e.g., Rawlings v. Kentucky, 448 U.S. 98, 104-06 (1980), and Rakas v. Illinois, 439
U.S. 128, 142-43 (1978), discussed infra at text accompanying notes 61-77. These cases analyze individual fourth amendment rights, not in terms of individual expectations of freedom
from governmental intrusion, but rather determine these rights by way of reference to the
individual's expectation of privacy with regard to other individuals. Accord, Justice White's
dissent in Rakas, 439 U.S. at 167-68: "The distinctions the Court would draw are based on
relationships between private parties, but the Fourth Amendment is concerned with the
relationship of one of those parties to the government."
36. 392 U.S. at 368 (emphasis added).
37. 394 U.S. 165 (1969).
38. Id. at 167.
39. Id.
40. Id. at 174.
41. Justice White, speaking for four members of the Court, wrote the dissent in Rakas v.
Illinois, 439 U.S. 128 (1978).
42. 394 U.S. at 176 (emphasis added).

19821

4TH AMENDMENT PROPERTY RIGHTS

1269

possessory interest in the place searched, the Court held that a violation
of his rights "would occur if the United States unlawfully overheard conversations of a petitioner himself."' s Therefore, both Alderiso and Alderman were entitled to object to the introduction into evidence of a conversation between Alderman and a third party that occurred on premises
owned by Alderiso."4
Alderman demonstrates a proper understanding of the role of property
rights in legitimating fourth amendment expectations of privacy. The
Court recognized Alderman's expectation of privacy in his own conversation,' even though he had no possessory interest, and Alderiso's possessory interest in the premises legitimated his own expectation of privacy to
a sufficient degree that he also was protected from a warrantless search of
the premises.4" Thus the Court in Alderman recognized, as it was to do
later in a quite different context, that "property rights are neither the
beginning nor the end of [the] inquiry.'"4
8 defendant was convicted of transporting
In Brown v. United States,"
stolen goods in interstate commerce to a coconspirator, Knuckles. The
stolen goods were seized from Knuckles' retail store pursuant to a search
under a warrant. 49 Defendant alleged no possessory interest in the store
or the goods."' In upholding the district court's denial of the motion to
supress, Chief Justice Burger, writing for a unanimous Court, listed three
factors that by their absence denied defendant standing to suppress illegally seized evidence.51 These factors were: 1) A claim that defendant
was "legitimately on the premises,"" 2) an allegation of possessory interest in the premises," and 3) the charge of a "possessory" offense. 5 ' Because one of the absent factors was a possessory interest in the premises
searched,55 the Court presumably was prepared to legitimate defendant's

43. 394 U.S. at 176.
44. Id.
45. Id. at 178.
46. Id.
47. United States v. Salvucci, 448 U.S. 83, 91 (1980).
48. 411 U.S. 223 (1973).
49. Id. at 224.
50. Id. at 225-26.
51. Id. at 229.
52. See Jones v. United States, 362 U.S. 257, 267 (1960). But see Rakas v. Illinois, 439
U.S. 128, 142 (1978) (overruling the "legitimately on the premises" aspect of Jones).
53. See United States v. Jeffers, 342 U.S. 48, 52 (1951).
54. An offense that included, as an essential element of the offense charged, possession
of the seized evidence at the time of the contested search and seizure, was sufficient to grant
"automatic standing" to the defendant. See Jones v. United States, 362 U.S. 257, 263 (1960)
(discussed supra note 23). But see United States v. Salvucci, 448 U.S. at 89 (overruling the
"automatic standing" aspect of Jones).
55. 411 U.S. at 225.
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expectation of privacy therein had he claimed a possessory interest. This
decision provides further affirmation of the continued vitality of property
rights in this area. The authority cited by the Court in Brown for this
proposition was United States v. Jeffers." In that case, defendant's two
aunts occupied a hotel room, to which defendant had a key and "permission to use the room at will."15 7 He had stashed illegal narcotics there, and
in the absence of the two aunts and defendant, police found the narcotics
during a warrantless search of the premises." Defendant was allowed
standing to suppress based entirely on his possessory interest in the thing
seized and the premises searched.59
The importance of possessory interests in legitimating expectations of
privacy has been lessened in some areas,"0 but the Court by and large
steered a steady course with the relationship established in Katz, until
the advent of Rakas v. Illinois. 1 For the student of fourth amendment
property rights and their role in legitimating expectations of privacy,
Rakas for the most part presents an attractive line of reasoning. The case
has done more harm than good, however, because its holding has had the
result of distorting the proper role of property rights in this area. The law
after Rakas, like the opinion itself, is fraught with confusion."
Rakas and a companion were passengers in a car owned by another.
The car answered the description of a getaway car used in an armed robbery that had just occurred." Police stopped the car, ordered the occupants out, and searched the interior. They found a box of rifle shells in
the locked glove compartment, and a sawed-off rifle under the front passenger seat. Defendants were convicted of the armed robbery after their

56. 342 U.S. 48 (1951).
57. Id. at 50.
58. Id.
59. Id. at 52. Actually, the original holding in Jeffers allowed standing based solely on
possessory interest in the items seized. More recent decisions, however, have interpreted the
holding in Jeffers as based on possessory interest in both things seized and places searched.
See, e.g., Rakas v. Illinois, 439 U.S. 128, 136 (1978); Mancusi v. DeForte, 392 U.S. 364, 368
(1968). In light of the Court's recent decision in Rawlings v. Kentucky, 448 U.S. 98 (1980),
that a defendant alleging merely a possessory interest in the thing seized has no fourth
amendment rights, Jeffers would appear to have little meaning apart from that given it by
the later cases.
60. E.g., United States v. Chadwick, 433 U.S. 1 (1977) (automobiles); United States v.
Santana, 427 U.S. 38 (1976) (exigent circumstances); United States v. Miller, 425 U.S. 435
(1976) (bank records) Note particularly, 425 U.S. at 440, the Court's cryptic reliance on a
pre-Katz decision involving "constitutionally protected zones."
61. 439 U.S. 128 (1978).
62. See generally Slobogin, Capacity to Contest a Search and Seizure: The Passingof
Old Rules and Some Suggestions for New Ones, 18 AM. CRIM. L. REv. 387 (1981).
63. 439 U.S. at 130.
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motion to suppress had been denied. 4 At no time did either defendant
allege a possessory interest in either the automobile, the rifle, or the
shells."
Writing for a sharply divided Court," Justice Rehnquist affirmed the
denial of defendants' motion. Rejecting the concept of "standing" in
terms of a forthright analysis of whether defendants' own rights were violated, he held that, in the areas searched, they had no "legitimate expectation of privacy" that was violated by the search. 7 Similarly, he held
that defendants' claim that they were "legitimately on the premises" did
not contribute any further to legitimating their expectation of privacy."
Like standing, the "legitimately on the premises" test now must be analyzed in terms of the individual's expectation of privacy." To the extent
that "legitimately on the premises" represents a "legally sufficient interest in a place other than [a person's] own home, 7 0 Justice Rehnquist reiterated that "arcane distinctions developed in property . . . law . . .

ought not to control.' 7 1 In support of this proposition, he cited Katz as
holding that "capacity to claim the protection of the Fourth Amendment
depends not upon a property right in the invaded place but upon whether
the person who claims the protection of the Amendment has a legitimate
expectation of privacy in the invaded place. 7' 2 In a footnote to this section of the case, Justice Rehnquist then proceeded to explain what was
meant by a "legitimate" expectation of privacy. His most telling point
was this:
Legitimation of expectations of privacy by law must have a source
outside of the Fourth Amendment, either by reference to concepts of real
or personal property law or to understandings that are recognized and
permitted by society. . . . Expectations of privacy protected by the
Fourth Amendment, of course, need not be based on a common-law interest in real or personal property, or on the invasion of such an interest. . . .But by focusing on legitimate expectations of privacy in Fourth
Amendment jurisprudence, the Court has not altogether abandoned use
of property concepts in determining the presence or absence of the privacy interests protected by that Amendment. No better demonstration of

64.

Id. at 131.

65.

Id.

66. The decision was 5-4. Justice Powell, joined by the Chief Justice, concurred; Justice
White's dissent was joined by Justices Brennan, Marshall, and Stevens.
67.
68.

439 U.S. at 149.
Id. at 148.

69. Id. at 142.
70.
71.
72.

Id.
Id. at 143.
Id.
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this proposition exists than the decision in Alderman v. United States.

This reasoning was sound, but the result in this case reduced it to men
dictum.
Defendants in Rakas were found to have no legitimate expectation o:
privacy in the areas of the vehicle from which the incriminating evidenc4
was seized-the glove compartment and under the passenger seat. "Lik
the trunk of [an] automobile, these are areas in which a passenger qu
passenger simply would not normally have a legitimate expectation of pri
vacy. ' ' 74 The problem with Rakas, and the reason it has caused so mucl
confusion in subsequent cases, is that the holding of the case does no
follow from its reasoning. As Justice White stated for the four dissenters
"it is hard to imagine anything short of a property interest that woul
satisfy the majority. '75 Indeed, when the holding in Rakas is considere(
in light of the language from the Court's footnote quoted above, Justico
Rehnquist seems to have thrown the proposition that property rights arn
controlling out the door and brought it back in through the window
Rakas would appear to return possessory interests to their pre-Katz plac
of "talismanic significance. '"7
Certainly, Justice Rehnquist's opinioi
gives no hint of what, short of a possessory interest in the vehicle, woul(
have given Rakas and his codefendant a legitimate expectation o
privacy."

73. Id. at 144 n.12.
74. Id. at 148-49.
75. Id. at 165 (White, J., dissenting).
76. See Katz v. United States, 389 U.S. at 351 n.9.
77. Accord, 3 W. LAFAVE, SEARCH AND SEIzuRE: A TREATISE ON THE FOURTH AMENE
MENT § 11.3 app., at 118 (1978 & Supp. 1981) [hereinafter cited as 3 LAFAvE]. Numerou
circuit court decisions after Rakas have seemed to base their holdings on the propositiol
that in order to assert a fourth amendment violation, a defendant must assert a propert
interest in the place searched or the thing seized. See generally United States v. Sanche
635 F.2d 47, 64 (2d Cir. 1980); United States v. Goshorn, 628 F.2d 697, 700 (1st Cir. 1980
United States v. Smith, 621 F.2d 483, 486-87 (2d Cir.), cert. denied, 449 U.S. 1086 (1980:
United States v. Hilton, 619 F.2d 127, 133 (1st Cir.), cert. denied, 449 U.S. 887 (1980:
United States v. Coats, 611 F.2d 37, 39-40 (4th Cir. 1979), cert. denied, 446 U.S. 909 (1980
The Court's two most recent decisions in this area are attempts to create a "bright line
test for police to apply and do not focus on possessory interests or privacy analysis. Robbin
v. California, 101 S. Ct. 2841 (1981), merely established that items within a closed, opaqu
container are accorded no lesser degree of privacy when carried in an automobile. Id. a
2847. The Court in New York v. Belton, 101 S. Ct. 2860 (1981), held that pursuant to
lawful custodial arrest, officers may search the area within the immediate control of th
arrestee (in Belton the passenger compartment of a car). This extends to any containe
within the area, whether closed or open. Id. at 2864. This decision is thus within the "searc
incident to arrest" exception to fourth amendment requirements. See Chimel v. Californii
395 U.S. 752 (1969).
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The issue was clouded further by the case of Rawlings v. Kentucky.78
This case gives part of the answer to the question, left open by Rakas, of
what lesser interest than possession would legitimate expectations of privacy. The police had a warrant for the arrest of Marquess." Defendant
and others, including Ms. Cox, were at Marquess' house when the police
arrived. Suspicions aroused by the smell of marijuana in the air resulted
in body searches of all those present. Cox' handbag was also searched,
and it was found to contain illegal drugs.8 0 Defendant, who immediately
claimed ownership of the drugs, was later convicted after his motion to
suppress had been denied.81 The question presented to the Supreme
Court was whether defendant had a sufficient expectation of privacy in
Ms. Cox' purse to allow him to challenge the legality of the search of that
purse."2 The answer-again given by Justice Rehnquist-reveals a type of
interest that alone is not sufficient to legitimate privacy expectations.
The possessory interest involved in this case was in the "item
seized"-the drugs-as opposed to the "place searched"-the purse. The
Court held that a legitimate expectation of privacy in the place searched
is required to confer fourth amendment protection, and that mere possession of the seized item is not sufficient to legitimate that expectation.8" In
support, the Court cited Rakas' dictum that " 'arcane' concepts of property law ought [not] to control the ability to claim the protections of the
Fourth Amendment."" Justice Marshall's dissent pointed out that Rakas
did not stand for the proposition the Court was advancing since the claim
before the Court in that case did not involve possessory interests.8 5 Rawlings does imply that a possessory interest in the premises searched, as
well as several lesser interests, particularly the right to exclude others,
previous access, and the taking of "normal precautions" to maintain privacy, would serve to legitimate expectations of privacy.86 While these categories provide some point of reference for lower courts, they also appear
to represent a return to "arcane distinctions," and to focus fourth amendment protections on places, not people.
Justice Marshall declared that Rawlings "has turned the development

78. 448 U.S. 98 (1980).
79. Id. at 100.
80. Id. at 101.
81. Id. at 102.
82. Id. at 103.
83. Id. at 104-05. For a rather different approach to this possessory interest analysis, see
United States v. Ramapuram, 632 F.2d 1149 (4th Cir. 1980). In that decision, the court's
holding centered around an identified diminished possessory interest in the place searched,
upon which the court predicated its finding of no legitimate expectation of privacy.
84. 448 U.S. at 105 (quoting Rakas, 439 U.S. at 149-50 n.17).
85. Id. at 114-15 (Marshall, J., dissenting).
86. Id. at 105.
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of the law of search and seizure on its head. 87 It has been soundly criti
cized by commentators, 8 and it does appear to reflect the insensitivity o
the present Court to traditional fourth amendment values.
B.

The Fifth Circuit

It is important to examine how the Fifth Circuit has been guided (an(
misguided) by the previously discussed decisions of the Supreme Court
The Fifth Circuit's view of the role of property rights in the legitimatioi
of fourth amendment privacy interests has been in constant change fo:
the past decade. At present, this view reflects the Supreme Court's owi
uncertainty with the area. Michael II and another recent decision 9 leav
the role of property rights in fourth amendment analysis still unclear. A
best these property concerns have been only selectively applied.
In 1974, it was the Fifth Circuit's position that although the right o
privacy was the major theme of fourth amendment jurisprudence, the roll
of property rights in this analysis could not be ignored altogether. Ii
United States v. Hunt,90 defendants had hired detectives to make a]
electronic surveillance of certain individuals.91 When the police lawfull,
pulled over one of the detectives, they found a tape recorder on the floo
of the car. The tape recorder and the tape were taken to the police sta
tion where the tape was played. As a result of the tape-recorded evidence
defendants were charged with illegally intercepting telephone communi
cations.92 They subsequently made a motion to suppress the tape-re
corded evidence. The district court granted the motion.9 8 On appeal, th,
Fifth Circuit reversed on the grounds that defendants had no reasonabli
expectation of privacy in the tape that would give them standing to at
tack its admissibility." Even though defendants were the technical own
ers of the tape (they had paid for the tape but had never seen it) th,
court stated that "a naked assertion of possessory interest may be indica
tive but cannot be dispositive of the evidence of a cognizable privacy in
terest in the place or. thing searched."'
The following year, without reaching the property rights issue, thi
87. Id. at 118-19 (Marshall, J., dissenting).
88. "[lIt is to be hoped that the decision will have a short life." 3 LAFAVE § 11.3 app., s
115 (1978 & Supp. 1981).
89. United States v. Haydel, 649 F.2d 1152 (5th Cir. 1981).
90. 505 F.2d 931 (5th Cir. 1974), cert. denied, 421 U.S. 975 (1975).
91. Id. at 933.
92. Id. at 934.
93. United States v. Hunt, 366 F. Supp. 172, 183 (N.D. Tex. 1973); see 505 F.2d at 934
94. 505 F.2d at 943.
95. Id. at 941.
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Fifth Circuit decided United States v. Holmes."6 In Holmes, as in
Michael, there was a warrantless attachment of an electronic beeper to
97
defendant's van because of his connections with drug-related activities.
Federal agents tracked the van to a place at which they seized a quantity
of marijuana and made arrests." The court granted Holmes' motion to
suppress on the grounds that he did not run the risk that the government
would plant a bug on his van in order to track his movements merely
because the van was driven in areas accessible to the public.9 9 The
Holmes decision, now overruled by Michael II, was widely regarded as a
leading case in the area of beeper surveillance.' 00
For the first time, in United States v. Williams,10 the Fifth Circuit
stated that property concepts were no longer satisfactory for fourth
amendment analysis.10 2 In that case, government agents came onto defendant's property in search of a still that was located in a shed on the property of defendant's daughter.' 0 3 Defendant was convicted of possessing
and operating an unregistered still.'" The appellate court, in affirming
the conviction,' interpreted the Katz expectation of privacy test as abolishing outmoded property concepts in fourth amendment analysis."
Two years later, perhaps recognizing that it had misread Katz, the
Fifth Circuit indicated a retreat from the staunch abolition of property
rights as a vehicle for determining fourth amendment privacy expectations that had been articulated in Williams. In United States v. DeWeese,'0 the Coast Guard stopped and boarded a seagoing vessel pursuant to its authority to inspect documents and safety precautions. Coast
Guard officers looked into the ice hold of the ship and discovered a load
96. 521 F.2d 859 (5th Cir. 1975). The case was reheard en banc, United States v. Holmes,
537 F.2d 227 (5th Cir. 1976), which resulted in an equally divided court and therefore an
affirmance.
97. 521 F.2d at 861.
98. Id. at 862.
99. Id. at 865.
100. See 1 LAFAVE, supra note 15, at § 2.7, 419-20. It is interesting to note that in the
en banc decision of Holmes, Judge Ainsworth wrote a strong dissent, in which he was joined
by Chief Judge Brown and Judges Gewin, Roney, Gee, Tjoflat, and Hill, members of the
Michael II majority.
101. 581 F.2d 451 (5th Cir. 1978), cert. denied, 440 U.S. 972 (1979).
102. 581 F.2d at 453. See also United States v. Jackson, 588 F.2d 1046 (5th Cir.), cert.
denied, 442 U.S. 941 (1979).
103. 581 F.2d at 453.
104. Id. at 451-52.
105. Id. at 454-55.
106. Id. at 453; cf. Jones v. United States, 357 U.S. 493 (1958). In Jones, which antedates Katz by several years, the Court reached the opposite result on very similar facts by
applying an expectation of privacy analysis.
107. 632 F.2d 1267 (5th Cir. 1980).
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of marijuana.
Defendants subsequently were convicted on drul
charges.'0 s The appellate court affirmed the conviction' 0" on the groundl
that defendants did not have a reasonable expectation of privacy in thi
ice hold of the ship since it was a common area freely and properly acces
sible to all who were legitimately on the premises.1 In the course of thii
holding, the court stated that the fourth amendment's protection is nol
measured exclusively by laws that define property rights."' This state
ment indicates that although a fourth amendment analysis cannot bf
based solely on property rights, these rights may be taken into considera
tion in legitimating one's expectation of privacy. This point of view il
clearly a retreat from the Fifth Circuit's previous complete refusal to ac
cord property rights any place at all in fourth amendment analysis.
The dual Michael decisions closely followed the court's decision in De
Weese." 2 These holdings were arguably the result of the considerabli
confusion in this area of law in the wake of the Supreme Court's decisioi
in Rakas. That Michael II leaves nothing answered in the area of fourtl
amendment property rights is evidenced by the most recent post-Michae
pronouncement. In United States v..Haydel," s the opinion of the cour
was written by Judge Rubin, a member of the Michael If majority. Th
court held that defendant, an adult, had a legitimate expectation of pri
vacy in his parents' house."" This factual setting, similar to that in Jone
v. United States,""involved government agents who, pursuant to a tech
nically incorrect warrant (there was some question about the address o
the premises to be searched), found gambling records located under th
bed of defendant's parents."' Defendant was convicted of tax evasion"
and on appeal challenged the sufficiency of the search warrant an(
claimed that the search violated his privacy interest in his parents' bed
room."
The appellate court stated that the factors to be weighed ii
determining whether a violation of one's fourth amendment rights ha
108. Id. at 1269.
109. Id. at 1273.
110. Id. at 1271; cf. Mancusi v. DeForte, 392 U.S. 364 (1968) (discussed at text acorn
panying notes 34 and 35 supra).
111. 632 F.2d at 1270.
112. See Part I supra. See also United States v. Bailey, 628 F.2d 938 (6th Cir. 1980) fo
an enlightening discussion of privacy of movement. In that case, the court stated tha
beeper surveillance of noncontraband personal property in private areas tramples upon le
gitimate expectations of privacy. Id. at 944.
113. 649 F.2d 1152 (5th Cir. 1981).
114. Id. at 1155. The lower court was, however, affirmed on the sufficiency of the searc'
warrant.
115. 362 U.S. 257 (1960). See the discussion of Jones v. United States at note 23 suprc
116. 649 F.2d at 1154.
117. United States v. Haydel, 486 F. Supp. 109 (M.D. La. 1980); see 649 F.2d at 1154
118. 649 F.2d at 1154.
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taken place are: Whether one has a possessory interest in the thing
seized or the place searched; whether one has a right to exclude others
from that place; whether one has exhibited a subjective expectation that
the place will remain free from governmental invasion; whether one took
normal precautions to maintain his privacy; and whether one was legitimately on the premises.11 9 Even though defendant's conviction was upheld on the sufficiency of the warrant, the court did state expressly that
property rights should be taken into consideration for fourth amendment
analysis, at least in a Jones-like search and seizure situation. It is remarkable that the opinion did not contain a single reference to Michael II,
decided only two months earlier. Undoubtedly, the court felt that a person who challenges a residential search somehow deserves more fourth
amendment protection than a person who challenges an automotive
search.210 Perhaps the absence of a reference to Michael II is the Fifth
Circuit's recognition of the implicit error in Michael II of failing adequately to consider defendant's possessory interest in both the place
searched (his van) and the thing seized (the information concerning his
movements) in determining the legitimacy of his expectations of privacy.

III.

JUDICIAL ABUSE OF FOURTH AMENDMENT PROPERTY RIGHTS

From the foregoing analysis, it is apparent that the Supreme Court is
engaged in a revision of the role of property rights in legitimating fourth
amendment privacy expectations as sweeping as that engaged in by the
Warren Court in the 1960s. Whether judges of lower courts are genuinely
confused by the reasoning of cases such as Rakas and Rawlings, or
whether they are responding to the same sociopolitical influences that operate upon the Supreme Court, is perhaps irrelevant. What is relevant is
a major shift in fourth amendment jurisprudence, which, although implied rather than expressed, has the result of diminishing the protection
that the fourth amendment gives individuals. A major flaw in the analysis of the "Rehnquist Court"'' concerning legitimation of privacy expectations was expressed by Justice White in his Rakas dissent: "The distinctions the Court, would draw are based on relationships between
private parties, but the Fourth Amendment is concerned with the relationship of one of those parties to the government.""' The importance of
this relationship, stated by the Court in Mancusi as a "reasonable expec119. Id. at 1154-55.
120. See Justice Powell's dissent in Rakas v. Illinois, 439 U.S. at 150.
121. Justice Rehnquist has written most of the majority opinions in this area since he
joined the Court.
122. 439 U.S. at 167-68.
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should not be over

looked in a day when courts cast fourth amendment rights in terms o
"reasonable"1 24 or "legitimate"'2 5 expectations of privacy. This analysi:
imposes a sliding scale along which a particular defendant's rights may bi
greater or lesser, depending upon the types of expectations or interest
(including possessory interests) that the court finds to be involved. Sincl
the fourth amendment is supposed to protect the rights of individual:
against the intrusions of the government, 2 ' it is crucial to proper analysi
that the affected individual's interests-that is, the extent to which hil
rights are invaded by the governmental activity in question-be givei
primary place within this conceptual framework. An analysis that deter
mines the extent to which the individual's expectations of privacy are af
fected by looking to the degree of intrusiveness upon the possessory inter
est, as was done in Michael II,1 7 does not achieve this end.' 28 In Katz
the fourth amendment violation was not viewed in terms of intrusioz
upon a possessory interest. Similarly, an analysis like that in Rakas
which apparently requires a possessory interest to legitimate privacy ex
pectations, loses sight of proper fourth amendment theory. Rawlings is
prime example of another shortcoming, for it refuses to give place to
valid possessory interest while presumably willing to use lesser interestj
to legitimate privacy expectations. Michael II also must be criticized ol
this point. These cases, in spite of the rule they purport to establish, "im
port into the law surrounding . . .searches and seizures subtle distinc
tions, developed and refined by the common law in evolving the body o:
private property law ....129
The great contribution of Katz was to shift the focus of analysis awal
from "constitutionally protected areas." That opinion stated that "th
fourth amendment protects people not places."1 0 The jurisprudence o:
Justice Rehnquist and his colleagues portends the opposite: a return t(
the definition of fourth amendment protections in terms of places, no'
123.

392 U.S. at 368.

124. Katz v. United States, 389 U.S. at 360.
125. Rakas v. Illinois, 439 U.S. at 143.
126. One of the more eloquent judicial statements from an' earlier day concerning thl
individual's right to protection from governmental intrusion is found in Underwood v. State
13 Ga. App. 206, 213-14, 78 S.E. 1103, 1105-06 (1913).
127. 645 F.2d 252, 256.
128. Compare Justice Brandeis' dissent in Olmstead v. United States, 277 U.S. 438, 47
(1928): "Subtler and more far-reaching means of invading privacy have become availabl
to the Government. Discovery and invention have made it possible for the Government, b,
means far more effective than stretching upon the rack, to obtain disclosure in court of wha
is whispered in the closet."
129. Jones v. United States, 362 U.S. 257, 266 (1960) (discussed at note 23 supra).
130. 389 U.S. at 351.
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people. The common thread of cases like Rakas and Rawlings is the requirement of a possessory interest in the place searched. Clearly, fourth
amendment rights cannot be determined without reference to the place
searched and the relationship of the defendant to that place. When this
reference is made in order to determine the extent to which the defendant had a legitimate expectation of privacy, there is danger of adopting
an analysis that makes possessory interests either the beginning or the
end of the inquiry." ' This analysis loses sight of the complex and sensitive problem of examining the defendant's legitimate expectation of privacy. Rakas would require a possessory interest in the place searched
before a fourth amendment right existed; Michael If would find no fourth
amendment violation if the intrusion into that possessory interest was
"minimal." These cases and the line of reasoning they represent purport
to resolve the issue in terms of a place, and expectations of privacy are
examined only to the extent that they are represented by a violated possessory interest in that place.
The role of possessory interests in fourth amendment law is not such a
narrow one. Rather than defining the extent of the right in terms of the
possessory interest, courts should recognize possessory interests as a subject of fourth amendment protection in themselves, and therefore a factor
in legitimating the expectation of privacy of the owner of the interest.
Michael had a possessory interest both in the place searched (his van)
and in the thing seized (information about his movements).'
His right
to be secure in his person and his effects was violated. When violations of
these possessory interests are considered along with "understandings that
are recognized and permitted by society,1 8 33 Michael's expectation of privacy in his vehicle and his movements should have been legitimated.
That Michael was guilty is irrelevant to fourth amendment protection of
his possessory interests in his van and his movements. As Justice Holmes
stated in his dissent in Olmstead v. United States: "We have to choose,
131. See United States v. Salvucci, 448 U.S. at 91. To the extent that property rights are
concerned, the reasoning in this case parallels that in the companion case of Rawlings v.
Kentucky, 448 U.S. 98 (1980).
132. The idea that there is a possessory interest in movements is discussed in United
States v. Bailey, 628 F.2d 938, 947-49 (6th Cir. 1980) (Keith, J., concurring). See also 1
LAFAVE § 2.7(d)-(e).
133. Rakas v. Illinois, 439 U.S. at 143 n.12 (1978). These understandings would include,
e.g., the following: his right under the fifth amendment not to be turned unknowingly into
a device for incriminating himself (see, e.g., Warden v. Hayden, 387 U.S. 294 (1967); Boyd v.
United States, 116 U.S. 616 (1886)); the rule that police cannot do by warrantless search
what they cannot do by their own senses (see Alderman v. United States, 394 U.S. 165
(1969)); and the idea that society's interest in convicting the guilty may be justifiably great,
but it does not, consistent with a free state, warrant diminishing individual constitutional
liberties.
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and for my part I think it a less evil that some criminals should escapf
than that the government should play an ignoble part."'"
As a final thought, there is, perhaps, a logical explanation for the re
sults in cases such as Rakas, Rawlings, and Michael II. It may be dis
cerned from the opinions that the judges are dissatisfied in some casei
with the results yielded by the exclusionary rule, but, feeling constrainec
to apply it, they remove the fourth amendment right instead.8 5 Thii
practice has been recognized as dangerous. "In the rush to limit the appli
cability of the exclusionary rule somewhere, anywhere, the Court ignorei
precedent, logic, and common sense to exclude the rule's operation fron

situations in which, paradoxically, it is justified and needed.'

1

6

It may be that the answer is to limit the exclusionary rule, rather thai
to limit the substantive fourth amendment right involved. This proposa
has been advanced by commentators1 37 and at least hinted at by somf
members of the Supreme Court: "If the Court is troubled by the practi
cal impact of the exclusionary rule, it should face the issue of that rule'l
continued validity squarely instead of distorting other doctrines in an at
tempt to reach what are perceived as the correct results in specific

cases."s
The Supreme Court denied certiorari to Michael II at the beginning ol
the current term.18 9 Justice White, speaking for himself and Justicei
Brennan and Powell,1 4 0 urged that certiorari be granted in order to re
solve the conflict among the circuits on this issue. He stressed that "[t]hii
134. 277 U.S. 438, 470 (Holmes, J., dissenting).
135. See, e.g., Rakas v. Illinois, 439 U.S. at 137: "Each time the exclusionary rule ii
applied it exacts a substantial social cost for the vindication of Fourth Amendment rights
Relevant and reliable evidence is kept from the trier of fact and the search for truth at tria
is deflected." See also Michael II, 645 F.2d at 259-60: "[E]xtending the illogic of the exclu
sionary rule (which punishes society for the transgressions of errant police) to non-searcl
situations puts undue pressure on courts to infringe the core right at issue.
(C. Clark
J., concurring).
136. Rakas v. Illinois, 439 U.S. at 169 (White, J., dissenting). See also Winston v. State
79 Ga. App. 711, 714-15, 54 S.E.2d 354, 356 (1949), for a very able defense of the exclusion
ary rule from a state court in the days before Mapp v. Ohio, 367 U.S. 643 (1961).
137. E.g., Ashdown, The Fourth Amendment and the "Legitimate Expectation of Pri.
vacy," 34 VAND. L. REV. 1289, 1341 (1981). But see Wilkes, A Most Deplorable Para.
dox: Admitting Illegally Obtained Evidence in Georgia-Past,Present, and Future, 11
GA. L. REv. 105, 141-47 (1976) (argues for retention of exclusionary rule, limitation of sub
stantive rights).
138. Rakas v. Illinois, 439 U.S. at 157 (White, J., dissenting, joined by Brennan, Mar
shall, and Stevens, JJ.).
139. 102 S. Ct. 489 (1981).
140. Under the time-honored "rule of four," the concurrence of one more justice witt
the three dissenters would have been sufficient to grant certiorari. See C. WRIGHT, HAND.
BOOK ON THE LAW OF FEDERAL COURTS 551 (3d ed. 1976); Leiman, The Rule of Four,57 COL
L. REv. 975 (1957).
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case presents the very set of facts necessary to decide whether warrantless
installation of such devices is permissible .... ,,4
Michael was the result of the troublesome legacy of Rakas and Rawlings. The best that can be said is that the Fifth Circuit is in accord with
the law of the land: constitutional protections are now defined by the
extent of the intrusion on an interest in a place. Given this trend, the
Katz doctrine soon will be moribund. The proper role of possessory interests is as a factor in determining whether an expectation of privacy is
legitimate. Any greater position will mark a return to "constitutionally
protected areas," yet protection of these interests is an irreducible minimum of the fourth amendment. The Court must face these issues soon, or
as Justice Holmes once warned, the fourth amendment will be reduced to
nothing but "a form of words.""'
CHARLES
CYNTHIA

R. ADAMS III
A.

TRIMBOLI

141. 102 S. Ct. at 490.
142. Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920). Compare "The
greatest dangers to liberty lurk in insidious encroachment by men of zeal, well meaning but
without understanding." Olmstead v. United States, 277 U.S. 438, 479 (1928) (Brandeis, J.,
dissenting).

