
1980 Fifth Circuit Practice and
Procedure

by Suzanne R. Armstrong*

For unavoidable reasons, the 1980 Fifth Circuit Survey was published
without the Survey of Practice and Procedure that usually appears in this
issue. In an effort to bridge the gap between the 1979 and 1981 survey
years, the editors asked this writer to produce a shortened survey article
highlighting the more significant cases of the period.

I. PERSONAL JURISDICTION

During the survey period, the court decided several cases in which par-
ties questioned the applicability of the long arm statutes of the several
states in this circuit. As the factual situations in the cases are dissimilar
and the statutes varied, they will not be discussed in text.'

Interesting for its unusual procedural posture is Familia de Boom v.
Arosa Mercantil, S.A. 2 The case came to the court as an appeal from a
default judgment entered against Arosa and another defendant for failure
to comply with the district court's order compelling answers to interroga-
tories concerning matters relevant to the determination of the court's in
personam jurisdiction. On appeal, defendants questioned whether the dis-
trict court had personal jurisdiction upon which to base default and
whether the district court abused its discretion in granting a default judg-
ment for over $1,129,000 as a sanction for failure to answer

* Associate, Carlton, Fields, Ward, Emmanuel, Smith & Cutler P.A., Tampa, Florida.

University of Wyoming (B.A. 1967); University of South Carolina (M.A. 1971); Mercer Uni-
versity (J.D. 1980). Law Clerk to the Honorable Peter T. Fay, Fifth Circuit Court of Appeals
(1980-81). Member, State Bars of Georgia and Florida.

1. Oswalt v. Scripto, Inc., 616 F.2d 191 (5th Cir. 1980). See note 126 infra and accompa-
nying text; Standard Fittings Co. v. Sapag, S.A., 625 F.2d 630 (5th Cir. 1980), cert. denied,
451 U.S. 910 (1981); Southwest Offset, Inc. v. Hudco Pub. Co., 622 F.2d 149 (5th Cir. 1980);
Gold Kist, Inc. v. Baskin Robbins Ice Cream Co., 623 F.2d 375 (5th Cir. 1980).

2. 629 F.2d 1134 (5th Cir. 1980), cert. denied, 451 U.S. 1008 (1981).
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MERCER LAW REVIEW

interrogatories. a

In this case, the vessel UKOLA, sailing from the Dominican Republic
was directed to proceed to the port of Galveston, Texas to offload he
cargo of sugar. She sank on the high seas off the Gulf of Mexico and los
twenty-three members of her crew and her cargo of sugar. Plaintiffs wer
one survivor and the personal representatives of a number of decease
seamen. They named Arosa, the owner of the vessel, and Inversiones, th
charterer, as defendants. After filing the complaint, plaintiffs filed six in
terrogatories. There was no response by Arosa until Arosa entered a mc
tion to dismiss for lack of personal and subject matter jurisdiction and fo
insufficiency of service of process. At the hearings on these motions, th
court ordered answers to these first interrogatories. Plaintiff then filed
second set of interrogatories, and in response, Arosa moved to postpon
discovery and extend time to answer interrogatories. The court refused t
consider the previously filed motion to dismiss until plaintiff could gathe
facts concerning jurisdiction through discovery.'

The Fifth Circuit held that while a court has jurisdiction to determin
the issue of jurisdiction, and while plaintiffs were foreclosed fron
presenting jurisdictional evidence by the conduct of defendants, plaintiff
still had to meet their burden of proof on the matter of jurisdiction.5 Th,
record indicated that the only contact defendants had with Texas wa
that the UKOLA had been to Texas once before while Arosa was owne
and Inversiones was charterer, and the UKOLA was bound for Texa
when the mishap occurred. The record contained no proof of any contrac
for delivery of sugar in Texas nor any other facts that would establis
minimum contacts necessary to meet due process requirements.' Thl
court refused to follow precedent in the Eighth7 and Fourth8 Circuits tha
had found jurisdiction through waiver when the defendant had refused tA

provide sufficient information to make the jurisdictional determinations.
Although usually Federal Rule of Civil Procedure 37 could allow entry o
default judgment as a sanction for failure to comply with discovery or
ders, the court held it can be applied only against a party within thl
court's jurisdiction originally.10

3. Id. at 1136.
4. Id. at 1136-37.
5. Id. at 1138.
6. Id. at 1139.
7. English v. 21st Phoenix Corp., 590 F.2d 723 (8th Cir.), cert. denied, 444 U.S. 83'

(1979).
8. Lekkas v. Liberian MN Caledonia, 443 F.2d 10 (4th Cir. 1971).
9. 629 F.2d at 1139.
10. Id.
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II. DIVERSITY JURISDICTION

Of interest to practitioners in states in which there is a large population
of migratory workers is the case of Gregg v. Louisiana Power & Light
Co." In Gregg, the court considered whether a United States citizen born
to migratory parents acquires the citizenship of the state of his birth and
whether he loses that state citizenship without acquiring a new one. De-
fendant was a citizen of Louisiana, and it was undisputed that plaintiff
was not a citizen of Louisiana, although the complaint did not aver that
he was a citizen of any state. Defendant argued that plaintiff was the son
of migratory parents and had no state of domicile or citizenship by birth,
and because he had migrated from state to state, he had never acquired a
domicile by choice. Defendant argued that plaintiff was, therefore, not a
citizen of any state and could not establish diverse citizenship." After
discussing the various possible domiciles presented by the facts, the court
adopted the rule set forth by the Sixth Circuit in Kaiser v. Loomis'3 that
an American citizen, born in one state to parents who are citizens of that
state, cannot lose citizenship that he acquired at birth without first
adopting a new domicile." The effect of the rule is to create a presump-
tion of domicile by birth in the absence of contrary averment, thereby
protecting the individual from unintentional loss of state citizenship. Ap-
plied in the context of this case, it prevents migrant workers from being
denied the federal forum.'5 As the Fifth Circuit adopted the Kaiser rule,
it extended it to hold that the presumption of domicile by birth would
include children of migrant parents who might not easily be defined as
citizens of the state in which their children were born. With the applica-
tion of this presumption, established in this case by affidavits, the burden
of proving nondiversity would shift to defendant. 6

A more interesting citizenship question arose in Lummis v. White,"7 an
action brought under the federal interpleader statutes'" by Lummis, the
Texas temporary administrator of the estate of Howard R. Hughes, Jr.
Property in Hughes' estate, estimated at between 167 million and 1.1 bil-
lion dollars, is located in Texas, California, Nevada, Delaware, and Loui-
siana. Both Texas and California claimed Hughes as a domiciliary and
asserted the right to levy state death taxes on the estate. The adminis-
trator alleged that Hughes had been domiciled in Nevada, which has no

11. 626 F.2d at 1315 (5th Cir. 1980).
12. Id. at 1316.
13. 391 F.2d 1007 (6th Cir. 1968).
14. - Id. at 1008.
15. 626 F.2d at 1317.
16. Id. at 1317 (citing Stine v. Moore, 213 F.2d 446 (5th Cir. 1954)).
17. 629 F.2d 397 (5th Cir. 1980), cert. granted, 101 S. Ct. 3028 (1981).
18. 28 U.S.C. §§ 1335, 1397 (1976).
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state inheritance taxes. Because levy by both Texas and CaliforniE
threatened to deplete the estate, the administrators sought a binding de.
termination of Hughes' domicile. 1'

When a Texas probate court determined Hughes had been domiciled ir
Texas, California petitioned for leave to file a complaint against Texas ir
the Supreme Court.20 The motion was denied,2' but four members of thf
Court suggested the determination of domicile might be made under thE
federal interpleader statute.22 When the interpleader action was filed, thE
action was dismissed because the district court found that the diversit3
requirement of 28 U.S.C. section 133528 was not satisfied. "

The Fifth Circuit, after reviewing the history and policy of the inter.
pleader statute, stated that only minimal diversity was required, that is
diversity of citizenship between two or more claimants." The districi
court had concluded that the administrators were not claimants for thf
purposes of the interpleader action and that the state of Texas, rathei
than the named official, was the real party in interest."' The state is nol
considered a citizen of itself for purposes of diversity. The Fifth Circuil
reasoned that the controversy was between each state and the decedent'i
estate. 27 It considered Lummis an interested, rather than disinterestec
stakeholder because he claimed an interest in protecting the estate fron
double tax liability and asserted that Hughes had been domiciled in Ne
vada. The court in a footnote recognized that one administrator also wil
receive a statutory fee for administering the estate. Because the suit in
fluences the entitlement to the fee, all are interested parties.2'

The court then announced its rule that the citizenship of an interestec
stakeholder may be considered for purposes of establishing diversit3
under section 1335. As long as the administrator was not named solely fol
the purposes of creating diversity, the citizenship of the administrator
rather than that of the decedent or heirs, controls for diversity pur

19. 629 F.2d at 398.
20. See U.S. CONST., art. III, § 2, cl. 2; Texas v. Florida, 306 U.S. 398 (1939).
21. California v. Texas, 437 U.S. 601 (1978) (per curiam).
22. Id.
23. 28 U.S.C. § 1335 (1976).
24. Lummis, the Texas temporary administrator, named state and local taxing official

of California and Texas and the California special administrator of the estate as defendants
The court realigned the defendant administrators with plaintiff because it thought the:
were working toward a common goal. 629 F.2d at 399. The statute requires two or mor
adverse claimants of diverse citizenship as it is defined in 28 U.S.C. § 1332 (1976), the gen
eral diversity statute.

25. 629 F.2d at 402; State Farm Fire & Cas. Co. v. Tashire, 386 U.S. 523 (1967).
26. 629 F.2d at 402.
27. Id. (quoting California v. Texas, 437 U.S. at 611 (1978) (Stewart, J., concurring)).
28. 629 F.2d at 403 n.11.
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poses.2 9 As one of the prospective heirs, Lummis was considered to have
more than a nominal interest. As a citizen of Nevada, his presence as a
noncollusive claimant whose citizenship was diverse from that of an ad-
verse claimant, the acting county treasurer for Los Angeles County, satis-
fied the diversity requirement.2 0

III. PENDENT JURISDICTION

In Boudreaux v. Puckett,31 Senior Judge Thornberry attempted to clar-
ify the confusion over the scope of pendent jurisdiction by specifying that
pendent jurisdiction is of two kinds-pendent claim jurisdiction and pen-
dent party jurisdiction."' Boudreaux is a case of the latter. Boudreaux
sued the seller of a used automobile and the seller's surety claiming viola-
tions of the Motor Vehicle Information and Cost Savings Act."8 He al-
leged that the surety was liable to him to the extent of the bond the seller
was required to post under Louisiana law. The surety was dismissed on
summary judgment. 4 The Fifth Circuit affirmed the judgment of the trial
court insofar as it ruled that there was no claim against the surety under
federal law, but reversed the dismissal on the theory that the trial court
should have heard the state claim under pendent claim jurisdiction."

Judge Thornberry first reviewed the distinctions drawn by Justice
Rehnquist in Aldinger v. Howard" between pendent claim jurisdiction, in
which the parties are before the court and wish to have the court hear
state law claims, and pendent party jurisdiction in which a new party, not
otherwise subject to the jurisdiction of the court, is brought in on a pen-
dent state claim. Although the Court in Aldinger did not exercise pen-
dent party jurisdiction, according to Judge Thornberry, the Court did not
reject the doctrine either.' 7 The factors to be considered in exercising ju-
risdiction are whether Article III of the United States Constitution per-
mits jurisdiction and whether Congress has expressly or by implication

29. Id. at 403.
30. It should be noted that before reaching the diversity requirement, the court was re-

quired to overcome an eleventh amendment challenge. It did so, basing its reasoning upon
Edelman v. Jordan, 415 U.S. 651, 663 (1974). The court interpreted Lummis' request as one
for prospective, equitable relief only, not barred by the eleventh amendment, which would
prevent suit by a private party seeking to impose a liablility to be paid from state funds.
629 F.2d at 401-02.

31. 611 F.2d 1028 (5th Cir. 1980).
32. Id at 1031.
33. 15 U.S.C. § 401 (1976).
34. 611 F.2d at 1029.
35. Id. at 1033.
36. 427 U.S. 1 (1976).
37. 611 F.2d at 1030-31.
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negated it. s Additionally, the factors of judicial economy and conve-
nience as well as the "common nucleus of operative fact" test from
United Mine Workers v. Gibbs" would be considered. Judge Thornberry
buttressed his argument by recalling that the Fifth Circuit apparently
had recognized the concept of pendent party jurisdiction in Connecticut
General Life Insurance Co. v. Craton.4 0 The combination of the Aldinger
and Gibbs tests makes for the potential of very broad exercise of jurisdic-
tion. Under these tests, unless Congress specifically negates it, pendent
parties would be subject to jurisdiction in federal court. Judge Thornber-
ry noted that this case was not the strongest possible case for exercising
jurisdiction. The strongest case would be one in which the federal claim,
to which the state claim and pendent party are attached, is one exclu-
sively within federal jurisdiction.4'1

The case of Silva v. Vowell,43 presented the somewhat unusual situa-
tion in which a plaintiff sought to attach one federal claim to another.
The case reminds us that not every federal claim can be heard in the
federal courts. Plaintiffs filed a class action challenging the Texas state
eligibility requirement for receipt of benefits under the Aid to Families
with Dependent Children (AFDC) program.43 As construed by the court,
the complaint stated two claims: (1) the Texas requirement that dis-
qualified families whose fathers were "capable of light work" from aid
while allowing families whose fathers were totally disabled to receive aid,
violated equal protection in discriminating between children who were
hungry because their fathers were disabled and children who were hungry
because their fathers were able but could not find light work; and (2) the
Texas requirement that incapacity must be expected to last sixty days
conflicted with the Social Security regulation4 4 that required the incapac-
ity to last only thirty days." Jurisdiction over the first claim could be
based on 28 U.S.C. section 1343 4 and 42 U.S.C. section 1983,"7 but there

38. Id. In Aldinger, the pendent party was a county that sought to be brought in on a
civil rights claim against state officials. Counties expressly are excluded under 28 U.S.C. §
1983 (1976) actions, hence the Court declined jurisdiction in the face of congresssional
statement.

39. 383 U.S. 715, 725 (1966).
40. 405 F.2d 41 (5th Cir. 1968).
41. 611 F.2d at 1031. During the 1980 survey period, the court decided Pharo v. Smith,

621 F.2d 656, rehearing granted, 625 F.2d 1226 (5th Cir. 1980), holding that the possibility
that a claim would be barred by time in a subsequent state suit, though not a determinative
factor in pendent claims jurisdiction, is one to be considered. 625 F.2d at 1227. Presumably,
this would be a factor in the exercise of pendent party jurisdiction as well.

42. 621 F.2d 640 (5th Cir. 1980), cert. denied, 449 U.S. 1125 (1981).
43. 621 F.2d at 643.
44. 45 C.F.R. § 233.90(b)(6), (c)(1)(iv) (1980).
45. 621 F.2d at 643-45.
46. 28 U.S.C. § 1343 (1976).
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was no independent basis for jurisdiction over the Social Security Act
claim. The amount in controversy on the supremacy clause claim was less
than $10,000, and the Supreme Court in Chapman v. Houston Welfare
Rights Organization,' s previously had held that a federal court has no
jurisdiction under 28 U.S.C. section 1343 and 42 U.S.C. section 1983 to
hear a claim based on a conflict between state and federal law." The
district court would, therefore, have power to hear the supremacy clause
claim only if it could be attached to a related substantial constitutional
claim deriving from the same "common nucleus of operative fact."'"

At last having stated the question, the court held that plaintiffs' equal
protection claim was substantial, and the supremacy clause claim could,
therefore, be appended to it.'1 The opinion in Silva deserves more thor-
ough examination than can be given here. Written by Judge Tate, it
leaves no question unasked in this very complex litigation and contains
an appendix setting out plaintiffs' journey through the jurisdictional
maze. As Judge Tjoflat says in his dissent, the majority "struggles val-
iantly to make sense out of a muddled record of proceedings in the dis-
trict court. '52 Agreeing with the basic position of the majority on the ju-
risdiction question, Judge Tjoflat disagreed with the majority's
requirement that defendants bear the expense of class notification. 3

IV. REMOVAL

Parties' attempts to circumvent the ban on review of remand orders"
by means of mandamus continues to occupy the time of the court."s In
Thermtron Products, Inc. v. Hermansdorfer," the Supreme Court en-
larged somewhat the scope of review of remand orders by holding that
appellate review by mandamus is available when remand is based upon
grounds not specified in 28 U.S.C. section 1447(c).67 The grounds speci-
fied in that section are removals made "improvidently and without juris-

47. 28 U.S.C. § 1983 (1976).
48. 441 U.S. 600 (1979).
49. Chapman held that a violation of the supremacy clause does not, itself, give jurisdic-

tion and that the Social Security Act is not a statute providing for "equal rights" or "civil
rights" under 28 U.S.C. § 1343(3),(4) (1976). 441 U.S. 620-23, 621 F.2d at 644 n.3.

50. 621 F.2d at 645 (quoting United Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966)).
51. 621 F.2d at 646.
52. 621 F.2d at 655 (Tjoflat, J., dissenting).
53. Id. at 656.
54. 28 U.S.C. § 1447(d) (1976).
55. See Johnson & McCallum, Practice and Procedure, 1980 Fifth Circuit Survey, 31

MERCER L. REV. 951, 991-92 (1980).
56. 423 U.S. 336 (1976).
57. Id. at 351.
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diction.""5 The case of In re Weaver 9 suggests that the Thermtron ex-
ception will be construed narrowly.

In Weaver, a Georgia corporation sued the Small Business Administra-
tion (SBA) and claimed that the SBA had caused the corporation's
financial difficulties. It sought damages and injunctive relief to prevent
the SBA from selling corporate assets that the SBA had seized.6 0 The
corporation obtained an apparently ex parte order enjoining the SBA,
but the SBA had another state judge vacate the order. The sale occurred,
and a few days later the SBA filed a petition for removal to the United
States District Court. The district judge remanded the action to the
Georgia Superior Court and held that removal was no longer available
since petitioner, the SBA, had obtained the dissolution of the temporary
restraining order in the state court. The SBA filed a motion to reconsider,
which was denied, even though the district judge admitted that his re-
mand order might have been issued "improvidently." '6 Upon a second
motion to reconsider filed by the SBA, the district judge reiterated his
belief that the remand order had been issued "improvidently" but appar-
ently felt he lacked jurisdiction to review it, stating "there exists no
means by which this Court can review or reconsider its remand order."'

In denying the writ of mandamus, the court of appeals reasoned that
section 1447(c) was not mentioned in the remand order and the reason for
remand was not one of those enumerated in section 1447(c). Review was
precluded, however, because the reason for remand, presumably that the
court lacked jurisdiction, was not clearly a non-1447(c) ground. 8 In
Thermtron for example, there was clearly a non-1447(c) reason: the dis-
trict court's docket was too crowded.

In contrast, mandamus was granted in In re Shell Oil Co.6 because the
trial court articulated a non-1447(c) ground. In Shell, plaintiff filed suit
in a Louisiana state court, and defendant, a foreign corporation, removed
to the district court. Plaintiff filed a motion to remand, alleging that the
claims asserted were separate and independent and some of them were
less than $10,000. Shell, the defendant, never received notice of the mo-
tion to remand and hence failed to oppose it. The district court ordered
the case remanded for failure to file opposition. When Shell, four days
after the remand order, moved to vacate, the district court held it had

58. 28 U.S.C. § 1447(c) (1976).
59. 610 F.2d 335 (5th Cir. 1980).
60. Id. at 335-36.
61. Id at 336.
62. Id. The Fifth Circuit court noted that mandamus should have been filed at this point

instead of this second motion to reconsider. 610 F.2d at 336 n.3.
63. Id. at 337.
64. 631 F.2d 1156 (5th Cir. 1980).
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lost jurisdiction. 5

The court of appeals held that failure to oppose a remand motion was
clearly a non-1447(c) ground and the Thermtron exception could apply.
The district court, therefore, had jurisdiction to review its own order and
the court of appeals had appellate jurisdiction." Lest the practitioner
think that the way to provide for reviewability of an order to remand is to
encourage the judge to articulate clearly a non-1447(c) ground, it should
be noted that in Merrimack Mutual Fire Insurance Co. 7 the court held
that an appellate court may not use mandamus to compel a district court
to state unambigiously its reasons for remand.8 Apparently, invocation of
section 1447(c) language will preclude review no matter how clearly erro-
neous an order appears on its face. e" The Fifth Circuit appears to adhere
to its decision in Merrimack to construe the Thermtron exception
narrowly.

In four cases the court had a chance to construe the various statutes
governing removal. 0 In the area of third party practice, 28 U.S.C. section
1441(c)7 ' allows removal of separate and independent claims or causes of
action that would be removable if sued upon alone but which are joined
with one or more otherwise nonremovable claims. In Phillips v. Unijax,
Inc.,7 2 plaintiffs brought a wrongful death action against the driver of an
automobile and the employer of the driver. Plaintiffs successfully sought
separate trials against two defendants, and the employer removed its suit
to federal court.78 The Fifth Circuit reversed a summary judgment, based
on workers' compensation law, for the employer. The court held that the
district court lacked jurisdiction.7" The lawsuit arose out of a single auto-
mobile accident, and defendants were charged with the commission of the
same tortious acts. The only difference was that the employer's liability
was vicarious. The court refused to accept the employer's argument that
the severance resulted in two independent lawsuits of which the em-

65. Id at 1157.
66. Id. at 1158.
67. 587 F.2d 642 (5th Cir. 1978).
68. Id. at 647.
69. See In re Southwestern Bell Tel. Co., 542 F.2d 297, 298-300 (5th Cir. 1976) (Hill, J.,

dissenting), rev'd sub nom. Gravitt v. Southwestern Bell Tel. Co., 430 U.S. 723 (1977).
70. In addition to the cases discussed in text, the court decided Carl Heck Eng'rs v.

LaFourche Parish Police Jury, 622 F.2d 133 (5th Cir. 1980) (removal by third party defen-
dant under 28 U.S.C. § 1441(c) (1976)) and Farina v. Mission Inv. Trust, 615 F.2d 1068 (5th
Cir. 1980) (removal based on Federal Deposit Insurance Act, 12 U.S.C. § 1819 (1976 & Supp.
IV 1980)).

71. 28 U.S.C. § 1441(c) (1976).
72. 625 F.2d 54 (5th Cir. 1980).
73. Id. at 55.
74. Id. at 56.
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ployer's was removable under the rule of Weems v. Louis Dreyfuss
Corp. 5 The court in Weems reaffirmed the "voluntary-involuntary" rule
that allows removal of cases not ordinarily removable after voluntary dis-
missal of those defendants whose presence prevented removal.76

In Williams v. Mississippi,77 the court set out the requirements for re-
moval under 28 U.S.C. section 1443(1)," s which allows removal of actions,
commenced in state court, in which the defendant is denied or cannot
enforce in state court any law providing for equal civil rights. Under that
section, a removal petition must satisfy two tests. First, the right denied
the petitioner must arise under a federal law that provides for civil rights
stated in terms of racial equality, and secondly, it must appear that the
petitioner is denied or cannot enforce these rights in the state court.7 9

The court assumed that Williams, having alleged that the grand juries
which indicted him were illegally constituted because blacks had not been
considered for appointment as forepersons, met the first part of the test.
The second part of the test, however, required that the denial of civil
rights be "manifest in a formal expression of state law."80 Since Missis-
sippi law provided that no one shall be excluded from jury service be-
cause of race, and because there was no basis for predicting that the Mis-
sissippi courts would not protect the right to a grand jury selected
without regard to race, Williams could not meet the second prong of the
removal test. 1

Perhaps the most bizarre and interesting removal case of the survey
period was Arango v. Guzman Travel Advisors Corp.82 Plaintiff sued
Companania Dominicana de Aviacion, the national airline of the Domini-
can Republic and three other defendants (two Florida corporations and
one foreign corporation) in Florida state court when plaintiffs' package
vacation from Miami to the Dominican Republic was abruptly termi-
nated. Dominicana removed the claim against it to federal court under 28
U.S.C. section 1441(d), s which allows removal of actions against a foreign
state. Once in district court, Dominicana moved for dismissal under 28
U.S.C. section 160384 as a foreign sovereign immune from the jurisdiction

75. 380 F.2d 545 (5th Cir. 1967).
76. Id. at 548; see American Car & Foundry Co. v. Kettelhake, 236 U.S. 311 (1915); Self

v. General Motors Corp., 588 F.2d 655 (9th Cir. 1978).
77. 608 F.2d 1021 (5th Cir. 1979), cert. denied, 449 U.S. 804 (1980).
78. 28 U.S.C. § 1443(1) (1976).
79. 608 F.2d at 1022.
80. 608 F.2d at 1022 (quoting Johnson v. Mississippi, 421 U.S. 213, 219 (1975)).
81. Id. at 1022-23.
82. 621 F.2d 1371 (5th Cir. 1980).
83. 28 U.S.C. § 1441(d) (1976).
84. 28 U.S.C. § 1603 (1976).
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of the court, and the dismissal was granted.8" The district court and the
parties apparently assumed that only the claim against Dominicana had
been removed, and the proceedings in state court went forward, resulting
ultimately in the dismissal of the claims against two of the defendants.
Plaintiffs appealed the order dismissing Dominicana to the Fifth
Circuit."

The Fifth Circuit arrived at a decision that must have been uniquely
unsatisfactory to every party in the lawsuit. It dismissed the appeal for
want of a final order. To begin with, removal under section 1441(d) 87

precipitates the removal of the entire lawsuit when a foreign state, joined
with other nonforeign defendants, petitions for removal. The court rea-
soned that there was a rather clear congressional intent that it is the ac-
tion, including all defendants, which is removed. 88 Judge Reavley thought
that although the language of section 1441(d) did not compel this inter-
pretation, "it certainly accommodates it nicely."8 9

The holding that the whole action was removed meant that the order
dismissing Dominicana. failed to dispose of all the parties before the
court. Since no rule 54(b) certificate had been sought nor granted, and
since the order had not adjudicated the rights and liabilities of all the
defendants as required by section 1291,90 there was no appealable order.
In a footnote the court said that the two parties who had been dismissed
in the state court proceedings would "no doubt be chagrined" to learn
that- the dismissals were void.91 Having sent all the parties back to square
one by remanding to the district court, the Fifth Circuit proceeded to
offer guidance to the district court on the subject of foreign sovereign
immunity, the act of state doctrine, and the legal sufficiency of the
claims.92 One would hope that the parties might settle the dispute them-
selves rather than face beginning anew in federal court.

V. APPEALABILITY

During the 1980 survey period the court once again struggled to distin-
guish those interlocutory orders that should be appealable from those
that should not. The difficulty lies not only in defining the concept of

85. 621 F.2d 1373-74.
86. Id. at 1374.
87. 28 U.S.C. 1441(d) (1976).
88. 621 F.2d at 1375. The court cited H.R. REP. No. 1487, 94th Cong., 2d Sess. 32, re-

printed in [19761 U.S. CODE CONG. & AD. NEWS, 6604, 6631.
89. 621 F.2d at 1376.
90. 28 U.S.C. § 1291 (1976).
91. 621 F.2d at 1375 n.4.
92. Id. at 1380-81.
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finality as embodied in 28 U.S.C. section 1291,' 8 but also in determining
which orders fall into the categories of section 1292(a)(1)9" and section
1292. 5

In several cases the parties had sought to avoid the hardship caused by
denial of prompt appeal by using the "collateral order" exception enunci-
ated in Cohen v. Beneficial Industrial Loan Corp." While the collateral
order doctrine itself is subject to varied interpretation, 7 its basic applica-
tion requires consideration of the disruptive effect on proceedings in the
trial court, the possibility of losing the chance for appeal, the relative im-
portance of the issue to be decided, and the burden on the appellate
court.'8 The danger to the litigant in this fluid concept of finality is, of
course, that a collateral order may be deemed final, and a party may for-
feit his right to review by failing to appeal immediately.

In two cases arising from the same complex antitrust controversy, In re
Corrugated Container Antitrust Litigation" (Corrugated II) and In re
Corrugated Container Antitrust Litigation0 " (Corrugated III) the court
declined to apply Cohen. 10  In Corrugated If defendants sought review of
orders concerning the content of notice to absent class members in a class
action. Defendants recognized that the order did not fit into either 28
U.S.C. section 1291 or section 1292, but argued that under Cohen the
order could be deemed final.'02 Defendants cited the court's decision in In
re Nissan Motor Corp. Antitrust Litigation'"3 in which the court consid-
ered the content of a class notice. The court noted, however, that in Nis-
san there were two orders, and the order which was appealable was that
concerning notice procedures and the apportionment of costs.'04  The
question of adequacy of the notice was reached only because the court
found the two orders "sufficiently closely related to justify the review of

93. 28 U.S.C. § 1291 (1976).
94. 28 U.S.C. § 1291(a)(1) (1976).
95. 28 U.S.C. § 1292 (1976) allows review of certain interlocutory orders concerning in-

junctions, receivers, admiralty cases, and patent infringement. Section 1292(b) allows a dis-
trict judge to state in his order that an order involves a controlling question of law concern-
ing whether there are substantial grounds for difference of opinion and that the resolution
of the question will materially advance the litigation. The court of appeals then has discre-
tion to review the order.

96. 337 U.S. 541 (1949).
97. See Note, Appealability in the Federal Courts, 75 HARv. L. REv. 351, 365 (1961).
98. See generally Johnson & McCallum, Practice and Procedure, 1980 Fifth Circuit

Survey, 31 MERCER L. REv. 951, 993-94 (1980).
99. 611 F.2d 86 (5th Cir. 1980).
100. 614 F.2d 958 (5th Cir.), cert. denied, 449 U.S. 888 (1980).
101. Id. at 960.
102. 611 F.2d at 87.
103. 552 F.2d 1088 (5th Cir. 1977).
104. 611 F.2d at 88 n.3.
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both."' 5 Construing the Cohen doctrine strictly, the court found no need
to secure prompt review and no serious and unsettled question of law.'0 6

In Corrugated III, defendants sought review by appeal and by manda-
mus of the district judge's refusal to disqualify himself.'10 In a procedure
which is confusing at best but perhaps justified in view of the complexity
of the case, the court dismissed the appeal for want of an appealable or-
der, denied the request for writ of mandamus, and held in the alternative
that the refusal of the district judge to disqualify himself was fully
justified.' 8

A prerequisite for application of the Cohen doctrine is that "the order
must. . . be effectively unreviewable on appeal from a final judgment." 0

Disqualification questions are fully reviewable on appeal from final judg-
ment by interlocutory appeal or by mandamus." 0 In refusing mandamus,
the court refused to exercise its discretion to issue the writ, but acknowl-
edged its authority to review on mandamus the question of disqualifica-
tion if it so desired."' Because full review could be awarded to defendant
upon appeal from final judgment, the requirement that the party seeking
mandamus have no other means to obtain the relief was lacking." 2 In
addition, the court found that the party seeking mandamus had proved
no "clear and indisputable" right to issuance of the writ"8 as the court's

105. 552 F.2d at 1096.
106. 611 F.2d at 88-89.
107. 614 F.2d at 960.
108. Id. at 958. The court noted that its decision to dispose of the case on the issues of

,appealability and mandamus would be sufficient, but its experience with this litigation was
that the disqualification question ultimately would come up on appeal. This was the third
time the case had come before the court and there were several more to come. Judges
Tjoflat, Fay, and Frank M. Johnson handled the case in the former Fifth Circuit. 614 F.2d
at 960. In Corrugated II, 611 F.2d 86, 89 (5th Cir. 1980), Judge Frank M. Johnson predicted
that before the litigation would be completed, the case undoutedly would present "numer-
ous opportunities" for dissatisfied parties to seek appellate review. He recommended a "par-
simonious" attitude toward appealability. 611 F.2d at 89. In the former Fifth Circuit the
case appeared at 611 F.2d 86 (5th Cir. 1980); 614 F.2d 958 (5th Cir. 1980); 620 F.2d 1086
(5th Cir. 1980), cert. denied, 449 U.S. 1102 (1981); 643 F.2d 195 (5th Cir. 1981); 647 F.2d
460 (5th Cir. 1981).

The appeals were transferred to Unit A, which is the present Fifth Circuit, and were
heard by Judges Charles Clark, Reavley, Tate, and Williams, 647 F.2d 460 (5th Cir. 1981);
659 F.2d 1322 (5th Cir. 1981); 659 F.2d 1330 (5th Cir. 1981); 659 F.2d 1332 (5th Cir. 1981);
659 F.2d 1337 (5th Cir. 1981); 659 F.2d 1341 (5th Cir. 1981)).

109. 614 F.2d at 961 (quoting Coopers & Lybrand v. Livesay, 437 U.S. 463, 468 (1978)).
110. Davis v. Board of School Comm'rs, 517 F.2d 1044, 1051 (5th Cir. 1975), cert. denied,

425 U.S. 944 (1976); e.g., Potashnick v. Port City Constr. Co., 609 F.2d 1101, 1107-15 (5th
Cir.), cert. denied, 449 U.S. 820 (1980).

111. 614 F.2d at 961 n.4.
112. Id. at 962; see Kerr v. United States Dist. Court, 426 U.S. 394, 403 (1976).
113. 614 F.2d at 962 (quoting 426 U.S. at 403).
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resolution of the dispute on the merits indicates. 11 4

Review by means of the Cohen doctrine also was attempted unsuccess-
fully by appellants in Bennett v. Behring Corp."6 The underlying con-
troversy in that action was a class action against real estate developers on
behalf of owners of dwellings in a planned community. The claims of the
homeowners all related to restrictive covenants in their deeds requiring
them to pay maintenance costs and rents for recreational facilities. The
Fifth Circuit previously had dismissed, for want of appealable order, the
trial court's order certifying a plaintiff class of all persons owning dwell-
ings in the community.'" Appellants in this appeal objected to the notice
ordered to be disseminated to the class members, to the method of dis-
semination, and to the content of the notice. The court held that while a
class notice order wis probably separable from and collateral to the sub-
stantive claims, there was no need for "prompt review in order to protect
important interests of any party."" 7 The court in Bennett emphasized
that its decision in In re Nissan"s did not create a per se rule permitting
review of all orders directing notice to class members. Nissan and Eisen
v. Carlisle & Jacquelin" were distinguished as cases in which one or the
other party faced irreparable harm from the order directing class no-
tice."' The court added that its recent decision in Corrugated IP 21 con-
trols the question whether objection to the content of class notice was
subject to review under Cohen.'22

While the collateral order doctrine and mandamus do exist as possible
avenues around the final order roadblock, the message seems clear that
the detour is fraught with difficulty. Although every litigant, and proba-
bly every attorney, thinks his case involves irreparable harm and serious
and unsettled questions of law, the court may not think so, and on that
basis may decline to apply Cohen or to exercise the discretion to issue
mandamus. The mandamus avenue is particularly impassible in view of

114. The trial judge had made evidentary rulings in criminal trials involving the same
matter and his law clerk allegedly made out-of-court statements to the press. The court
found no evidence of personal bias that would disqualify a district judge. According to the
court, there is no such thing as "no deposit/no return judges, disposable after one use." 614
F.2d at 966 (quoting United States v. Partin, 552 F.2d 621, 637 n.20 (5th Cir.), cert. denied,
434 U.S. 903 (1977)).

115. 629 F.2d 393 (5th Cir. 1980).
116. Bennett v. Behring Corp., 525 F.2d 1202 (5th Cir.), cert. denied, 425 U.S. 975

(1976).
117. 629 F.2d at 395 (quoting 552 F.2d at 1094-95).
118. 629 F.2d at 394; see 522 F.2d 1088, 1094-95 (5th Cir. 1977).
119. 417 U.S. 156 (1974).
120. 629 F.2d at 395.
121. 611 F.2d at 88 (5th Cir. 1980).
122. 629 F.2d at 396.
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the extraordinary nature of the writ and the court of appeals' traditional
reluctance to conduct a proceeding against a trial judge for improper
conduct.'3

Parties seeking review of orders which would not ordinarily be con-
sidered final, but which were part of multiparty claims, were more suc-
cessful than those attempting to use the Cohen doctrine. The liberal join-
der provisions of the Federal Rules of Civil Procedure altered the concept
of finality, which had been that orders appealable under section 1291
must be final as to all parties, the whole subject matter, and all causes of
action involved. 2" Under Federal Rule of Civil Procedure 54(b) an order
in a multiparty, multiclass suit is deemed final under 28 U.S.C. section
1291 only if it: (1) adjudicates the claims or the rights and liabilities of
all the parties; or (2) contains a certificate expressly determining that
there is no just reason for delay and directing entry of judgment. The
Fifth Circuit has, however, allowed some flexibility in the rule in defer-
ence to practical, rather than formal, considerations. 1 5

The court, considering a multiparty products liability suit under diver-
sity jurisdiction in Oswalt v. Scripto, Inc.,12 s applied the reasoning used
in Jetco Electronic Industries, Inc. v. Gardiner'27 to allow appeal when
neither of the two above requirements were met. Plaintiff, injured by a
cigarette lighter, sued the distributor, Scripto, and the manufacturer, a
Japanese corporation. Scripto asserted a cross-claim against the manufac-
turer and a third party claim for indemnity and contribution against the
manufacturer of the clothing plaintiff had been wearing. The clothing
manufacturer, in turn, asserted a third party claim against the fabric
manufacturer of the clothing. After a hearing on the issue of personal
jurisdiction, the district court issued an order dismissing the Japanese
corporation. Plaintiff and Scripto filed a joint motion for permission to
appeal this order, representing that plaintiff and Scripto had settled the
claim and the Japanese corporation was, therefore, the only real defen-
dant remaining. The district court granted the motion and made the rep-

123. United States v. Denson, 603 F.2d 1143, 1147 n.2 (5th Cir. 1979).
124. Collins v. Miller, 252 U.S. 364, 370 (1920).
125. See Gillespie v. United States Steel Corp., 379 U.S. 148 (1964); Jetco Elec. Indus.,

Inc. v. Gardiner, 473 F.2d 1228 (5th Cir. 1973).
126. 616 F.2d 191 (5th Cir. 1980).
127. 473 F.2d 1228. In Jetco, the order appealed from, an order dismissing one of several

defendants, failed to adjudicate plaintiff's rights against the remaining defendants. Several
months later, the trial court entered an agreed judgment disposing of plaintiff's claims
against the other two defendants. That order did not adjudicate plaintiff's rights against the
first defendant. No rule 54(b) certificate was entered. 473 F.2d at 1230-31. The two orders
read together, however, terminated the litigation. The court allowed the plaintiff to appeal
from the order dismissing the first defendant. 616 F.2d at 193.
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resentations required under 28 U.S.C. section 1291(b). 118 The court of ap-
peals, exercising its discretion, denied leave to appeal.1"

Plaintiff and Scripto then filed a joint motion to sever the third party
actions against the clothing and fabric manufacturers. The motion was
granted and, at the same time, the district court entered a new order re-
peating in substance its order dismissing the Japanese corporation and
issued a judgment dismissing the corporation for lack of personal jurisdic-
tion.1 3 0 No section 1292(b) representations were requested or given and
no rule 54(b) certificate was issued. Plaintiff and Scripto appealed, and
the Fifth Circuit Court of Appeals found itself faced with an appeal with
no rule 54(b) certificate, no section 1292(b) representations, and no final
order or judgment dismissing. the claim by plaintiff against Scripto. It
therefore asked, sua sponte, whether it was considering a final
judgment.131

The Fifth Circuit first interpreted the representations to the district
court of the settlement of plaintiff's claim against Scripto as tantamount
to a stipulation of dismissal under Federal Rule of Civil Procedure
41(a)(1)(ii) even though there was no formal stipulation of dismissal en-
tered in the record. " Having found that plaintiffis claim against Scripto
was dismissed by stipulation, the court determined that the dismissal of
the Japanese corporation resulted in the termination of the litigation in
the district court. As in Jetco, the reaching of the stipulation and dismis-
sal together resulted in the sort of practical finality that makes review
possible.

13 3

VI. APPELLATE PROCEDURE

During the survey period the court was faced with four cases dealing
with timeliness of an appeal under Federal Rule of Appellate Procedure
4(a). The lesson for practitioners in Sanchez v. Board of Regents'1 4 is
that deposit of a notice of appeal in the mail is not the equivalent of
receipt. The court noted, however, that reliance on the normal course of
delivery of mail is reasonable and could be the basis for relief from un-

128. 616 F.2d at 193-94.
129. Id. at 193.
130. Id.
131. Id. at 194.
132. Id. at 194; see Harkless v. Sweeny Indep. School Dist., 554 F.2d 1353, 1360 (Stl

Cir.), cert. denied, 434 U.S. 966 (1977).
133. The cases of Tower v. Moss, 625 F.2d 1161 (5th Cir. 1980) and Lockett v. Genera

Fin. Loan Co., 623 F.2d 1128 (5th Cir. 1980), appeal dismissed, 633 F.2d 1210 (5th Cir
1981), provide further variations on the rule 54(b) theme.

134. 625 F.2d 521 (5th Cir. 1980).
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timely filing. " ' The court then took time to settle confusion about when
a request for an extension based upon excusable neglect must be made.
Relying on the notes of the Advisory Committee on Rules, Federal Rule
of Appellate Procedure 4, the court held that a request for extension
must be made within the thirty days after the expiration of the original
appeal time (thirty days from the final order). The request is untimely if
made more than sixty days from the order or judgment appealed from.
The decision was made prospective only. 3 6

An appellant making an untimely filing also was given relief in Davis v.
Page.1 37 The substantive issue in the case was whether the United States
Constitution required that indigent parents in child dependency proceed-
ings be provided with counsel. In her suit, Ms. Davis, an indigent parent,
named as defendants in a class action the judges of the Juvenile and
Family Division of the Circuit Court of Dade County, Florida. An
amended final judgment, finding that the Constitution required counsel,
was entered on January 25, 1978. Counsel for the circuit judges, without
discussing the matter with his clients, determined not to appeal. On
March 3, Davis moved for civil contempt to enforce the judgment. Fi-
nally, after consulting his clients, defense counsel decided to appeal and
filed both a notice of appeal and a motion to extend the time within
which to appeal under rule 4(a). The district court granted the extension
on the ground that the failure of defense counsel constituted excusable
neglect. The appellee argued that counsel deliberately had decided not to
appeal and this should not constitute excusable neglect. The court dis-
agreed. " ' Formerly, excusable neglect had meant only failure to learn of
the entry of judgment.'" The court stated that excusable neglect has
been broadened to include situations in which it would be "unfair to dis-
miss an appeal because of late filing of the notice."14 0 In 1979, the Su-
preme Court amended rule 4(a) to provide that the time for appeal may
be extended upon a showing of good cause as well as excusable neglect,
although the court specifically stated that the amendment did not apply
to the case before it."' The court found no abuse of discretion in al-

135. Id. at 522.
136. Id. at 523.
137. 618 F.2d 374 (5th Cir. 1980), rev'd and vacated in part, 640 F.2d 599 (5th Cir. 1981)

(en banc).
138. 618 F.2d at 376-77.
139. 618 F.2d at 377 n.3. As authority, the court cited Stern, Changes in the Federal

Appellate Rules, 41 F.R.D. 297, 298 (1968) and FED. R. Civ. P. 73(a), which became FED. R.
App. P. 4(a).

140. 618 F.2d at 378 (quoting Chipser v. Kohlmeyer & Co., 600 F.2d 1061, 1063 (5th Cir.
1979)).

141. 618 F.2d at 378; see Order of April 30, 1979, reported in 47 U.S.L.W. 4485 (U.S.
May 1, 1979).
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lowing the extension, assuming the decision of the trial court was based
on counsel's failure to discuss an appeal with his clients until after time
for appeal had expired." 2

The court refused to allow appeals in Dixie Sand & Gravel Co. v.
TVA14' and Gribble v. Harris.14 4 In Dixie Sand, the district court ren-
dered summary judgment for appellee and on motion for reconsideration
amended the judgment. Appellant moved for reconsideration of the
amended judgment and filed notice of appeal after the motion for recon-
sideration was denied. The court held that appellant's motion for recon-
sideration of the amended judgment did not toll the running of time for
filing notice of appeal because the amended judgment rested on one of
two grounds given in the original judgment. If the court allowed the toll-
ing, a party receiving an unfavorable judgment that rested on several
grounds could extend the time indefinitely by filing motions for reconsid-
eration seriatim.

145

In Gribble, the notice of appeal was filed more than six months after
the entry of final judgment but within sixty days of the court's denial of
appellant's motion for a new trial.146 The motion for new trial itself was
untimely, having been filed twenty-three days after the ten days allowed
for such motions. 147  The filing of an untimely motion is insufficient to
interrupt the time for filing notice of appeal unless there are unique
circumstances. 148

VII. APPELLATE REVIEW OF FACTS

In Pigrenet v. Boland Marine & Manufacturing Co.,149 the court faced
the question of under what circumstances a reviewing court may make
credibility findings based upon a cold record. Petitioner sought disability
benefits under the Longshoremen's Harbor Workers' Compensation
Act.' 50 After a formal hearing, an administrative law judge (ALJ) held
that petitioner was permanently disabled due to an injury to his back, 51

but on appeal the Benefits Review Board remanded the case to the ALJ
for a determination of whether the injury was caused by a work related

142. 618 F.2d at 378.
143. 631 F.2d 73 (5th Cir. 1980).
144. 625 F.2d 1173 (5th Cir. 1980).
145. 631 F.2d at 74.
146. 625 F.2d at 1173.
147. See FED. R. Civ. P. 52(b), 59(b), & (e).
148. 625 F.2d at 1174.
149. 631 F.2d at 1190 (5th Cir. 1980), aff'd per curiam, 656 F.2d 1091 (5th Cir. 1981) (en

banc).
150. 33 U.S.C. §§ 901-50 (1976 & Supp. III 1979).
151. 631 F.2d at 1190-91.
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activity.'52 Because the first ALJ had died, a different judge heard the
remand. On remand, the second ALJ moved directly to the causation is-
sue. Both parties were given the opportunity to augment the record by
presenting new evidence. Neither party chose to do so, and the substi-
tuted ALJ decided the causation issue against Pigrenet on the existing
record. The Benefits Review Board affirmed.5 3

The Fifth Circuit panel pointed out that the failure of the petitioner to
object to the credibility evaluation before the Board would not preclude
consideration of the point on appeal and found that the failure by the
second administrative law judge to conduct a de novo hearing constituted
manifest injustice. 154 In his dissent, Judge Tjofalt thought the majority's
position that a fact finder can never decide credibility questions on a cold
record carried dangerous implications, and that a party waives his right
to produce oral testimony before a substituted fact finder if he fails to
request a new hearing. He felt that the decision would create doubt in the
minds of lawyers and judges about the continued use in any forum, judi-
cial or administrative, of transcribed testimony as evidence, and would
require the appellate court to intervene whenever appellants in any forum
discover too late that they made the wrong decision at trial. 55

Petition for rehearing en banc was granted because the court was con-
cerned with application of the decision to the many credibility choices in
different forums.' 50 The majority position, a toned-down version of Judge
Tjoflat's dissent in the panel opinion, was that Pigrenet erred in not ob-
jecting to the resubmission of the case on the existent record and in not
presenting new evidence. This failure to allow the tribunal to correct an
error made by timely objection, the court held, caused the loss of the
point on appeal.15 7

Judges Hatchett, Politz, Tate, and Thomas A. Clark dissented. Judge
Hatchett phrased the issue as "whether a substituted administrative law
judge (ALJ) may, without conducting an evidentiary hearing, make cru-
cial credibility findings antithetical to those of an initial ALJ, who heard
the material witness' testimony, observed his demeanor, and found the
testimony credible."' 58 Judge Hatchett thought that the majority refused
to decide the question that was before the panel by finding that it was
not properly presented. The result of the majority decision, according to
Judge Hatchett, was a failure to insure that the party prevailing in the

152. Id..
153. Id. at 1191.
154. Id. at 1191-92.
155. 631 F.2d at 1193 (Tjoflat, J., dissenting).
156. 656 F.2d at 1091, 1092 (5th Cir. 1981) (en banc).
157. Id. at 1094-95.
158. Id. at 1096 (Hatchett, J., dissenting).
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first administrative hearing receives a fair hearing in subsequent proceed-
ings concerning the same issues and the same agency.15 9 This protection
cannot be satisfied by permitting the substituted ALJ, using a cold re-
cord, to resolve credibility issues antithetical to the resolution of those
issues by the initial ALJ.

In his dissent, Judge Tate emphasized the exceptional circumstances of
this case and recommended a remand for further evidence in order to
assure against a miscarriage of justice, as the panel opinion held. Judge
Tate noted that there is little with which he would disagree in the ab-
stract propositions of law enunciated by the majority. He felt that the
opinion glossed over the truly exceptional circumstances of this case, that
is, that the first ALJ was the only judge to hear the plaintiff's sworn testi-
mony.' 60 Plaintiffs counsel chose to rest on the first hearing in which the
hearing officer, who had seen and heard Pigrenet, accepted his testimony
as credible with very strong, but documentary, evidence that might indi-
cate that the cause of the accident was not work related. An exceptional
situation is presented when the only ALJ who actually heard and saw the
claimant, evaluted his denials as credible in the face of the same docu-
mentary inconsistencies upon which the second ALJ, who did not hear
the claimant, based his findings of noncredibility. Judge Tate called it
mere rote judging to say that under such circumstances the appeals court
should be blind to the obvious discrepancies in credibility evaluation.' 61

The message is clear that the cautious litigant will preserve any ques-
tion of credibility choice by objecting to it in the proper forum. The effect
undoubtedly will be to make counsel more cautious about the usefulness
of live testimony as opposed to documentary evidence in administrative
hearings as well as in other forums. It is unfortuate that the Pigrenet
decision, based, as it is, on a truly unusual factual circumstance, may be
precedent for disallowing appeal of credibility issues in cases in which a
miscarriage of justice would otherwise result. 6 '

VIII. ABSTEmNON

During the 1980 survey period the court had a number of opportunities
to consider the various abstention doctrines. The cases of High 01' Times,
Inc. v. Busbeel'3 and Abell v. Frank'" illustrate the doctrine of Pullman

159. Id. at 1098.
160. Id. at 1101.
161. 656 F.2d at 1101 (Tate, J., dissenting).
162. See D.H. Overmyer Co. v. Loflin, 440 F.2d 1213 (5th Cir.), cert. denied, 404 U.S.

851 (1971).
163. 621 F.2d 135 (5th Cir. 1980).
164. 625 F.2d 653 (5th Cir. 1980).
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abstention."6 5

In High 01' Times, owners of drug novelty shops sued Georgia state
officials charged with the execution of Georgia laws prohibiting the sale,
exchange, or offer of drug-related objects. ' The district court granted
plaintiffs' request for a temporary restraining order based on Georgia
Code Annotated section 26-9912,' 67 which prohibits sale or provision to
minors of any "restricted drug-related printed material."' ' The district
court abstained from considering the merits of the other two statutes on
the ground that the Supreme Court of Georgia had not yet had an oppor-
tunity to interpret the statutes. The court reasoned that the Georgia
court might be able to come up with a saving construction that would
avoid the necessity of federal construction."' Noting that the decision to
abstain is one of discretion, the Fifth Circuit nevertheless reversed."1 0

Pullman abstention requires the court to consider first whether the dis-
position of a question of state law involved in the case can eliminate or
narrow the scope of the federal constitutional issue. The challenge to the
statutes in question was that they provided no fair notice of the precise
conduct proscribed and lacked guidance as to whether intent is required
for violation. Finding it had serious doubts that a saving construction
could be made, the Fifth Circuit found the first element of Pullman ab-
stention lacking. Furthermore, due process and equal protection chal-
lenges would remain unanswered even if the Georgia Supreme Court
could "interpret away" the vagueness."' The court looked briefly at the
remaining two Pullman factors: first, whether the state law question
presents difficult, obscure, or unclear issues of state law, and second,
whether a federal decision could later conflict with a subsequent state
court resolution. The court found them lacking. The questions presented
were all issues of federal law. The court noted that it did not wish by its
decision to dissuade the Georgia Legislature from trying to "get a handle
on the burgeoning problem of illicit drug use by its young people."' 1

The court left, however, the clear impression that the drug paraphernalia

165. Pullman abstention, based on Railroad Comm'n v. Pullman Co., 312 U.S. 496
(1941), allows abstention when the case presents a federal constitutional issue that might be
rendered moot or presented in a different light by state court determination.

166. GA. CODE ANN. §§ 79A-811.1, 26-9913, 26-9912 (1981).
167. GA. CODE ANN. § 26-9912 (1981).
168. 449 F. Supp. 364, 369 (N.D. Ga. 1978) rev'd, 621 F.2d 135 (5th Cir. 1980). A perma-

nent injunction was ultimately granted. See 456 F. Supp. 1935 (N.D. Ga. 1978), afl'd per
curiam, 621 F.2d 141 (5th Cir. 1980).

169. 449 F. Supp. at 369.
170. 621 F.2d at 138, 141.
171. Id. at 140.
172. Id. at 141.
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laws might not be the way to do it.173

In Abell v. Frank,1 7 4 the court deferred to the Texas courts questions
dealing with a newly enacted privilege statute providing for confidential-
ity of mental health information.'7 5  Two civil actions had been filed
against petitioner, a psychiatrist, by former patients who alleged he had
had sexual relationships with them while they were his patients. He had
refused to answer interrogatories questioning whether he had such rela-
tionships with other patients and asking for names, dates, places, and cir-
cumstances. He ultimately was jailed for civil contempt. After exhausting
state remedies, he sought a writ of habeas corpus in the district court.
The writ was denied, and the case came before the Fifth Circuit. 7 6 Peti-
tioner asserted that his commitment order violated his right to privacy
and that of his patients. Prior to oral argument, the Texas Legislature
passed the privacy statute. The applicability of the statute to pending
litigation was not clear on its face, and the court held that the decision
would more properly be made by a Texas court.17 7 The resolution of the
issue of the applicability of the statute would likely render unnecessary
the federal constitutional inquiry that was the subject of the habeas pro-
ceeding or, at least, would cast it in a different light.

The case of Septum, Inc. v. Keller7 8 presented problems of mootness
and abstention. Septum was a corporation engaged in the business of ex-
hibiting motion pictures. It sought injunctive and declaratory relief from
the county's threatened enforcement of the Georgia obscenity statute '7

and claimed that enforcement of the statute against it infringed its right,
secured under the first amendment. The basis for the threatened prosecu-
tion was Septum's exhibition of an X-rated motion picture entitled "Cin-
derella," a film loosely based on the well known fairy tale and evidently
incorporating some sexually explicit symbolism not found in the origi-
nal.'8 0 Septum had entered into an informal arrangement with the Clay-
ton County District Attorney regarding the exhibition of X-rated films.
The district attorney apparently agreed to issue a warning to Septum in
the event the county intended to proceed with obscenity arrests and pros-
ecutions against the theatre because of an allegedly obscene movie. The
purpose of the arrangement was to give the theatre the option of with-

173. Id. In its footnote 9, the court cited several decisions invalidating drug parapherna.
lia statutes in other states.

174. 625 F.2d 653 (5th Cir. 1980).
175. TEx. Civ. CODE ANN. tit. 16A § 5561h.2(d) (Vernon) (1981).
176. 625 F.2d at 654.
177. Id. at 656.
178. 614 F.2d 456 (5th Cir.), cert. denied, 449 U.S. 992 (1980).
179. GA. CODE ANN. § 26-2101 (1977).
180. 614 F.2d at 457.
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drawing the film voluntarily rather than forcing the county to prosecute.
The district attorney determined that he would have to prosecute Sep-
tum and informed Septum's representative that he would initiate crimi-
nal prosecution. Septum stopped showing the film and filed this suit in
federal district court. The district court declined to accept jurisdiction,
holding that there was no controversy as required by Article III of the
United States Constitution.1 81 In so doing, it explicitly disavowed any in-
tention to rule on the question of Younger v. Harris'"s abstention.

On appeal, the county argued that the history of the involvement be-
tween Septum, Inc. and the representative of the district attorney's office
disclosed a relationship falling short of the controversy requirement. In-
stead of a "concrete adverseness" there was an atmosphere of cooperation
and negotiation, according to the county. 8' The Fifth Circuit majority
held that such an effort to accommodate the private and public interests
of the parties without resort to the criminal process did not preclude de-
termination that a controversy existed. The controversy requirement is
that the parties have adverse legal interest, not that the parties have per-
sonal animosity.'8 "

Although the district court had not discussed abstention, the Fifth Cir-
cuit, certain that the issue would arise on remand, elected to eliminate
the possibility of abstention on Younger grounds. The Supreme Court's
holding in Younger v. Harris' was that federal injunctive relief was not
ordinarily available to halt a state criminal prosecution.'8 6 The basic prin-
ciple is one of comity in the federal framework that prevents a federal
equity court from interfering with a state's good faith administration of
its own criminal laws. In Steffel v. Thompson,'87 the Court held that re-
gardless of whether injunctive relief was proper, when there was no pend-
ing state criminal prosecution, federal declaratory relief could be sought if
the plaintiff demonstated a genuine threat of enforcement of a disputed
criminal statute.8 8 The majority position in Septum was that there was
no state proceeding pending, nor would there be one unless Septum chose
to seek declaratory relief in state court or to submit to criminal prosecu-
tion. The majority voiced the opinion that plaintiff's choice of the federal
forum involved no interference with Georgia's administration of its crimi-

181. Id. at 458.
182. 401 U.S. 37 (1971).
183. Id. at 459 n.6.
184. Id. at 459. The cases of Sannon v. United States, 631 F.2d 1247 (5th Cir. 1980), Doe

v. Marshall, 622 F.2d 118 (5th Cir. 1980), and Florida Wildlife Fed'n v. Goldschmidt, 611
F.2d 547 (5th Cir. 1980), also presented case or controversy issues.

185. 401 U.S. 37 (1971).
186. Id. at 46.
187. 415 U.S. 452 (1974).
188. Id. at 475.
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nal statute.' 89

Judge Brown, concurring in part and dissenting in part, agreed that th
case presented a justiciable controversy but disagreed with the Youngei
analysis. In the absence of an agreement not to prosecute, there woulc
have been a criminal proceeding pending, and the federal court woul
have been required to abstain. The similarity to Steffel, which was thi
lack of a pending state proceeding, was created artificially. Judge Browl
would not have allowed the "would-be criminal defendant [to take] ad
vantage of the good faith of the District Attorney in order to sue in Fed
eral Court.""'

IX. CHOICE OF LAW

Although the court has many opportunities to make Erie decisions il
diversity cases, it does not often have the opportunity to determine th4
source of law to be used in a case arising under federal question jurisdic
tion. An opportunity of this type presented itself in several condemnatiox
cases that came before Judges Morgan, Fay, and Rubin in 1979191 anc
were reheard en banc in 1980.192 The panel had determined that in con
demnation proceedings under section 21 of the Federal Power Act' " thi
condemnees had no constitutional right to jury trial, that it was not ar
abuse of discretion for the district judge to appoint a commission to de
termine just compensation, and that it was bound by its previous decisior
in Georgia Power Co. v. 54.20 Acres of Land,'" which held that federa
law governed the amount of compensation when a licensee of the Federa
Energy Regulatory Commission exercised its powers of eminent domain
The en banc majority agreed that no jury trial right arose and that
commission to determine compensation could be appointed, but over
turned the 54.20 Acres case and the 138.30 Acres panel 95 in holding tha
the correct source of law is the law of the state where the property h

189. 614 F.2d at 460.
190. Id. at 463. (Brown, J., concurring in part and dissenting in part). Burford absten

tion, based on Burford v. Sun Oil Co., 319 U.S. 315 (1943), allows the federal court to ab
stain when difficult questions of state law bearing upon policy of substantial public impor
tance and going beyond the case under consideration are to be decided. Burford abstentioi
is discussed in Key v. Wise, 629 F.2d 1049 (5th Cir. 1980). The opinion, written by Judg
Randall, is enlightening but too complex for this abbreviated discussion.

191. Georgia Power Co. v. 138.30 Acres of Land, 596 F.2d 644 (5th Cir. 1979), cert. de
nied, 450 U.S. 936 (1981); see Johnson & McCallum, Practice and Procedure, 1980 Fiftl
Circuit Survey, 31 MERCER L. REv. 951, 983 (1980).

192. Georgia Power Co. v. 138.30 Acres of Land, 617 F.2d 1112 (5th Cir. 1980) (en banc)
cert. denied, 450 U.S. 936 (1981).

193. 16 U.S.C. § 814 (1976).
194. 563 F.2d 1178 (5th Cir. 1977), cert. denied, 440 U.S. 907 (1979).
195. See note 191 supra.
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located. In the majority opinion, Judge Randall characterized the source
of the eminent domain power as obviously federal, since it was based on
the Federal Power Act, an act passed in exercise of a "constitutional
function or power." 1 "' He reasoned, however, that since the statute did
not specify what rule of decision is to be used, the task falls upon the
judiciary. Taking the Rules of Decision Act ' 97 as the starting point, Judge
Randall took the position that state law should supply the federal rule
unless there was an expression of legislative intent to the contrary or a
conflict in which the federal interest outweighs the state interest.19"
Judge Randall admitted that there were important federal interests in
issues arising under the Federal Power Act, but the issue of the amount
of compensation the private licensee must pay the condemnee was not
such an interest, nor was there a pressing need for uniformity of
decision."'

In a concurring opinion, Judge Fay took a different path to the same
result. Comparing himself to the effete, indefatigable Don Quixote bran-
dishing a sword against a further erosion of state powers, Judge Fay ar-
gued simply that states always have controlled property and that at the
bottom line, a private Georgia utility company wanted privately held
Georgia land from Georgia citizens for private hydroelectric power plan to
provide power to Georgia citizens and profit to private investors.2s " It
hardly seems, when placed in those terms, a situation in which federal
law should define just compensation. Judge Fay would begin the analysis,
not with whether the source of the right was state or federal, but whether
the subject matter was one traditionally left to state control. Judge
Rubin, joined by Judges Ainsworth, Tjoflat, and Frank M. Johnson, dis-
sented, '0 stating that there should be no difference in determination of
compensation when the proceedings are brought by the United States
and when they are brought by one authorized by federal statute as its
licensee.

196. 617 F.2d at 1115 (citing United States v. Kimbell Foods, Inc., 440 U.S. 715, 726
(1979)) (quoting Clearfield Trust Co. v. United States, 318 U.S. 363, 366 (1943)).

197. 28 U.S.C. § 1652 (1976).
198. 617 F.2d at 1116.
199. Id. at 1118-21.
200. Id. at 1124-29.
201. Id. at 1129.
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