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I. INTRODUCTION

During 1981, the Fifth Circuit resolved many employment discrimina-
tion issues but faced only one question having major ramifications of na-
tional consequence in the employment discrimination field. After focus-
ing upon that case, we have organized this survey of the 1981 case law by
topic, moving from general issues of proof, procedure, and remedies to
matters falling more specifically within the ambit of one or more federal
employment discrimination statutes. Finally, we discuss discharges and
several interesting miscellaneous employment discrimination cases.

In a major reversal of prior precedent, the Fifth Circuit joined the
ranks of four other circuits having a more flexible approach to the ex-
haustion of state administrative remedies as a prerequisite to actions
under section 1983.' The court sitting en banc in Patsy v. Florida Inter-
national University' concluded that "adequate and appropriate" state
administrative remedies must be exhausted before a section 1983 action
may proceed in federal court. In reaching this conclusion the court set out
five policy considerations that it deemed controlling:

First, exhaustion promotes a wiser allocation of judicial resources....
Second, a reasonable exhaustion requirement will assure that "the ac-

tion complained of is final within the institution in the sense that it is
ripe for adjudication."...
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Third, a reasonable exhaustion requirement will improve the adminis-
trative process itself. ...

Fourth, administrative remedies are generally simpler, speedier, and
less expensive for the parties themselves ...

Fifth, ...a requirement that a plaintiff complaining of state action
must first exhaust state administrative remedies is supported by funda-
mental notions of federalism and comity.'

The court then went on to set out the considerations for determinin
whether the state administrative remedies available to a particular plair
tiff are adequate and appropriate in order to invoke the exhaustion rf
quirement in a particular case. First the court directed the district couri
to the large body of law on exhaustion of administrative remedies in nor
section 1983 contexts. The court then set out minimum requirements thi
must be met before resort to those remedies can be made a prerequisit
to a federal suit:

First, an orderly system of review or appeal must be provided by statute
or written agency rule. Second, the agency must be able to grant relief
more or less commensurate with the claim. Third, relief must be availa-
ble within a reasonable period of time. Fourth, the procedures must be
fair, and not unduly burdensome, and must not be used to harass or oth-
erwise discourage those with legitimate claims. Fifth, interim relief must
be available, in appropriate cases, to prevent irreparable injury and to
preserve the litigant's rights under section 1983 until the administrative
process has been concluded.'

The court then imposed further considerations for those cases meetin
these minimum standards. These additional factors include "the partict
lar administrative scheme, the nature of the interest the plaintiff seeks t
protect, the values served by the exhaustion doctrine, and the proper ba
ance of these interests in this type of case."5

In a vigorous and well considered dissent, Judge Hatchett, joined b
four other circuit judges, proclaimed:

I dissent because this holding contravenes numerous decisions of the na-
tion's highest Court; presumes a congressional intent never articulated
by Congress; usurps authority delegated to Congress; and turns the clock
back to the 1950's by creating a procedural nightmare that can only have
a "chilling effect" on civil rights litigation. In short, I dissent because I
believe the majority opinion is both legally unsound and judicially
inappropriate.'

3. Id. at 911-12.
4. Id. at 912-13.
5. Id. at 913.
6. Id. at 916-17. (Hatchett, J., with whom Alvin B. Rubin, Vance, Frank M. Johnson, Ji
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The United States Supreme Court has granted certiorari on this issue,
which it is hoped will be resolved this term.7

II. PROOF OF DISCRIMINATION

Nineteen eighty-one was a year of reorientation for the Fifth Circuit in
the wake of the Supreme Court's reversal in Texas Department of Com-
munity Affairs v. Burdines of the circuit's longstanding precedent on the
allocation and burden of proof in Title VII cases.' Following the Supreme
Court's decision, the circuit considered a number of reasons articulated
by employers for their employment decisions. It accepted as sufficient to
rebut a prima facie case such matters as moderate absence and extreme
tardiness,"0 the necessity for additional supervision," budgetary con-
straints, 2 seniority,' 3 and the fact that a teacher was "exceptionally de-
manding" and "did not strictly [observe]" the rule against corporal pun-
ishment." In a brief but good natured decision on the remand of Burdine
itself ("Like the proverbial bumpkin in the blacksmith's shop, we need
not hold this hot horseshoe long in order to inspect it.""), the court ac-
cepted as sufficient "articulation" proof that "[the plaintiff] and two
others also terminated did not work well together and had
disagreements."'

As might be expected, there were few cases in which the employer was
unable to meet its burden under Burdine. The court in Robbins v. White-
Wilson Medical Clinic'7 noted, however, that "the more subjective the
qualification sought and the more subjective the manner in which it is
measured, the more difficult it will be for the defendant to meet the bur-
den imposed by the court in Burdine."'8 In Robbins, the court found it

and Thomas A. Clark, JJ., join, dissenting). Judge Kravitch also filed a dissent, indicating
agreement with the majority's arguments, but finding no "language in any Supreme Court
opinion [which] authorizes a lower court to adopt this change." Id. at 916 (Kravitch, J.,
dissenting).

7. 102 S. Ct. 88 (1981).
8. 450 U.S. 248 (1981).
9. See generally Cahoon, Employment Discrimination, 1980 Fifth Circuit Survey, 32

MERCER L. REV. 1027, 1028-31 (1981).
10. Wright v. Southwest Bank, 648 F.2d 266, 267 (5th Cir. 1981).
11. Pittman v. Hattiesburg Mun. Separate School Dist., 644 F.2d 1071, 1076 (5th Cir.

1981).
12. Joshi v. Florida State Univ., 646 F.2d 981, 988 (5th Cir. 1981).
13. Sessions v. Rusk State Hosp., 648 F.2d 1066, 1070 (5th Cir. 1981).
14. Panlilio v. Dallas Independent School Dist., 643 F.2d 315 (5th Cir. 1981).
15. Burdine v. Texas Dep't of Community Affairs, 647 F.2d 513, 514 (5th Cir. 1981).
16. Id.
17. 642 F.2d 153 (5th Cir.), vacated, 645 F.2d 252 (5th Cir. 1981).
18. Id. at 156.
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doubtful that an employer articulated a legally sufficient explanation fo
its rejection of plaintiff when the employer claimed personality as a crite
rion for the job and then admitted at trial a tendency to assume tha
blacks are less likely to have appropriate personality traits than whites.'
The court held that even assuming that defendant rebutted plaintiff'
prima facie case, the proffered explanation was pretextual2 In two othe
cases, the court refused to find that the plaintiff's employment elsewheri
was a legitimate nondiscriminatory reason for rejection, since there wa
evidence that the employer either did not know of the other employmen
or did not consider it significant. 1

The Fifth Circuit's reorientation, however, was not total capitulation
In Johnson v. Uncle Ben's, Inc.,2 the court determined that the orde
and allocation of proof in Burdine is limited to disparate treatment case
and that it does not address disparate impact cases under Title VII of th
Civil Rights Act of 1964." Interestingly, the case presented had been re
manded 24 by the Supreme Court for reconsideration in light of Burdint
Primarily for that reason, one member of the panel dissented and stated
"If [the respective burdens in disparate impact cases are unaltered], ther,
was no reason for the Supreme Court to refer this Court to Burdine."'

One of the more significant cases involving proof issues decided by th,
court in 1981 was Payne v. McLemore's Wholesale and Retail Stores,2

which defined the parameters of a prima facie case under the oppositiol
clause of Title VII. In Payne, plaintiff alleged that he was not rehire(
because he had picketed to protest unlawful employment activities of de
fendant during a period when he was laid off from the McLemore'i
workforce. Defendant demurred, saying that the "opposition clause" o
section 704(a) of Title VII27 required plaintiff to prove that the employe:
actually committed an unlawful employment practice under sectiol
703(a), and that no such showing had been made.28 In other words, th

19. Id. at 157.
20. Id.
21. Joshi v. Florida State Univ., 646 F.2d 981, 989-90 (5th Cir. 1981); Phillips v. Join

Legislative Comm., 637 F.2d 1014, 1027-28 (5th Cir. 1981).
22. 657 F.2d 750 (5th Cir. 1981).
23. 42 U.S.C. § 2000e (1976).
24. 451 U.S. 902 (1981).
25. 657 F.2d at 754 (Thomas, J., dissenting).
26. 654 F.2d 1130 (1981).
27. Section 704(a) provides in pertinent part, "It shall be an unlawful employment prac

tice for an employer to discriminate against any of his employees or applicants for employ
ment ... because he has opposed any practice made an unlawful employment practice b
this subchapter. .. ."

28. 654 F.2d at 1137.
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employer claimed that it did not violate section 704(a), even if it refused
to rehire plaintiff because of his picketing, since no unlawful employment
practice had been proven. The Fifth Circuit declined to accept the em-
ployer's logic. Joining the Seventh and Ninth Circuits, 0 the court held it
sufficient for the plaintiff to demonstrate "that he had a reasonable belief
that the employer was engaged in unlawful employment practices.""0 Fur-
thermore, in a secondary holding with a similar broadening effect on the
reach of the opposition clause, the court held that it was the defendant's
responsibility to prove that the form of the plaintiff's activities (for exam-
ple, the violent nature of a protest) was a legitimate reason not to rehire
him.31

In Lee v. Conecuh County Board of Education," a case decided early
in 1981, the court explicitly decided, as many had already long assumed,
that the elements of a prima facie case of racial discrimination are the
same for cases brought under 42 U.S.C. section 1983 as for disparate
treatment cases brought under Title VII. Although the court in this pre-
Burdine decision went on to allocate the burden of persuasion according
to its pre-Burdine jurisprudence, it took the first opportunity in McWil-
liams v. Escambia County School Board" to make amends and held that
the Supreme Court's allocation of the burden in Burdine applied to dis-
parate treatment cases brought under 42 U.S.C. section 1981" and sec-
tion 1983" as well to Title VII disparate treatment cases.'s In an aside,
the court in McWilliams opined that a post-Burdine plaintiff, using Title
VII trial procedures in a section 1981 or section 1983 case, "is still better
off than he would be if he were obliged to establish purposeful discrimi-
nation under the ordinary burden of proof applicable in civil suits.' 7

In cases involving statistical proof, the Fifth Circuit continued to give
careful scrutiny to figures on availability and on the relevant geographic
labor market. In Wilkins v. University of Houston," the court rejected as
insufficient to establish a prima facie case of sex discrimination plaintiff's
comparison of Department of Labor (DOL) figures on women employed

29. Sias v. City Demonstration Agency, 588 F.2d 692 (9th Cir. 1978); Berg v. La Crosse
Cooler Co., 612 F.2d 1041 (7th Cir. 1980); cf. Monteiro v. Poole Silver Co., 615 F.2d 4 (1st
Cir. 1980) (test is whether plaintiff had honestly held, even if mistaken, feeling that discrim-
inatory practices existed).

30. 654 F.2d at 1140.
31. Id. at 1143.
32. 634 F.2d 959 (5th Cir. 1981).
33. 658 F.2d 326 (5th Cir. 1981).
34. 42 U.S.C. § 1981 (1976).
35. 42 U.S.C. § 1983 (1976 & Supp. III 1979).
36. Id. at 331.
37. Id. at 332.
38. 654 F.2d 388 (5th Cir. 1981).
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as teachers in colleges and universities generally with figures on actua
faculty hiring at the University of Houston.39 The court noted that plain
tiff's figures did not consider the hiring in particular colleges or depart
ments within the university, even though availability is "to a significan
extent dependent upon the subject matter field in which the faculty per
son is hired. ' 40 The court also noted that the figures offered by plaintif
ignored the distinction between instructor and assistant professor versui
associate and full professor, a distinction the court found vital since thi
latter positions usually require several years of academic experience sub
sequent to receipt of an advanced degree. The court concluded that sincl
"recent years have seen a rise in the proportion of doctorate recipient
who are women," the availability of women is greater for lower leve
faculty positions than for full and associate professors."" Finally, thi
court noted that the DOL figures included junior and community college:
which often do not require advanced degrees, whereas a doctorate degrel
was required of faculty candidates at the university in question. 4 In con
sidering this, as well as plaintiff's claims of sex discrimination in hirinj
for top level professional and administrative positions, the court empha
sized the necessity for demonstrating the availability of qualified clas
members and found this requirement particularly significant for top leve
jobs that often involve nationwide searches . 8 Although the court ex
pressly declined to decide the question, it noted that "it may be tha
claims of discriminatory hiring with respect to a relatively small numbe
of positions requiring diverse and specialized qualifications relating to ed
ucation and work experience simply are inappropriate claims for class ac
tions that rely on statistical proof."'44

In Markey v. Tenneco Oil Co.,4 the court rejected a calculation of th4
relevant labor market based on the parishes from which the curren.
workforce was actually drawn. The district court had assigned a statistica
weight to the percentage of blacks in each parish in proportion to thi
percentage of bargaining unit employees who lived in that parish whex
hired. The Fifth Circuit reversed "for the simple reason that the area
from which an employer actually draws his employees are not necessarill
the areas from which we might reasonably expect him to draw them.' 4

Recognizing the relevance of the accessibility of the plant and the willing

39. Id. at 397.
40. Id. at 396.
41. Id. at 397.
42. Id.
43. Id. at 408.
44. Id. at 409 n.37.
45. 635 F.2d 497 (5th Cir. 1981).
46. Id. at 500.

[Vol. 3q'1124



EMPLOYMENT DISCRIMINATION

ness (or lack of willingness) of individuals from particular areas to travel
to it, the court indicated that statistically weighting the percentage of
blacks from each parish based on that parish's contribution to the appli-
cant pool might be appropriate . 7

III. EEOC PROCEDURAL MATrERS

The bulk of procedurally oriented Title VII cases in 1981 dealt with the
statutory time restrictions within which plaintiffs must file charges with
the EEOC or file suit in federal district court. Foreshadowing the Su-
preme Court's recent decision in Zipes v. TWA,48 the Fifth Circuit reiter-
ated its previously stated view that the Title VII time periods are in the
nature of statutes of limitations, and are not jurisdictional prerequisites
to suit. 9 Accordingly, the court reversed the dismissal of an IRS em-
ployee's claim based on tardiness in notifying the EEO counselor or filing
an administrative complaint. The court remanded for district court find-
ings on whether the running of the time periods should be tolled due to
the agency's waiver of the time limits or due to equitable delays in the
commencement of the time periods. 0 .

In a pair of difficult decisions to reconcile, the court considered the is-
sue of when notice to the complainant's attorney is notice to the com-
plainant for purposes of starting Title VII's time clocks. In Decker v.
Anheuser-Busch,5" an action involving a private employer, suit was filed
eighty-eight days after the plaintiff received a right-to-sue letter from the
EEOC but ninety-one days after the notice was received by the office of
the plaintiff's attorney. Applying the theory that notice to a person's at-
torney constitutes notice to the person, the court, over Judge Rubin's dis-
sent, found the plaintiff's claim untimely.6 2

Several months later, a different panel in Cooper v. Lewiss8 held that a
federal employee's time for filing an appeal to the Civil Service Commis-
sion did not begin to run until the complainant received notice of final
action by the Department of Transportation under section 717(c). The
court rejected the argument that receipt of the notice by her personal
representative triggered the fifteen day period. Constructive notice was
deemed inappropriate in an opinion grounded upon (1) EEOC regulations
concerning the fifteen day time period, (2) the fact that this particular

47. Id. at 500-01.
48. 102 S. Ct. 1127 (1982).
49. Oaxaca v. Roscoe, 641 F.2d 386 (5th Cir. 1981).
50. Id. at 391-92.
51. 632 F.2d 1221 (5th Cir. 1980).
52. Id. at 1223-24.
53. 644 F.2d 1077 (5th Cir. 1981).
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time period was extremely short, and (3) the observation that the plain
tiff's personal representative was not "an attorney who is formally repre
senting the complainant in an EEOC proceeding." '

The question of when the period for filing suit begins was one compc
nent of Whitehead v. Reliance Insurance Company."5 In response to th
complainant's request that her complaint be withdrawn, the EEOC ad
ministratively closed its file on the plaintiff's timely charge. When th
agreement which had led to her attempt to withdraw the charge did no
subsequently work out according to the plaintiff's expectations, her attoz
ney requested and received a right-to-sue letter from the EEOC. Findin
that the EEOC's administrative closing of the charge was not an effectiv
withdrawal of the charge (an action requiring EEOC consent), the coul
held that the charge satisfied the Title VII prerequisite of a filing withi:
180 days following the discriminatory act. The court reserved for anothe
day the issue whether a properly "withdrawn charge is equivalent to
charge never filed." '

In two cases, the court held that, while the '180 day period in the Ag
Discrimination in Employment Act (ADEA)57 for filing notice of intent t
sue was subject to equitable tolling and estoppel principles, the plaintiff
had suffered no discriminatory acts within 180 days before the filing c
such notice.58 One of these cases further concluded that oral complaint
to the Labor Department (now EEOC) are insufficient; the ADEA imn
pliedly requires a written notice of intent to sue since the statute contern
plates the filing of such notices.5

A second fertile ground for procedural decisions last year concerned ap
propriate parties to Title VII suits. On the plaintiff's side of the ledgei
the Fifth Circuit held that every original plaintiff in a multiple plaintif
nonclass action suit need not file charges with the EEOC so long as thos
who did not file charges are similarly situated with the charging plain
tiffs. 0 Despite the fact that they worked in different departments, thes
plaintiffs were found to be similarly situated.

On the defense side, several international unions in Terrell v. Unite,
States Pipe & Foundry Co." managed to limit their liability substantiall
by arguing that they were not named in the plaintiff's original charge

54. Id. at 1085-86.
55. 632 F.2d 452 (5th Cir. 1980).
56. Id. at 458-59.
57. 29 U.S.C. §§ 621-34 (Supp. III 1979).
58. Phillips v. Southern Bell Tel. & Tel. Co., 650 F.2d 655 (5th Cir. 1981); Woodard,

Western Union Tel. Co., 650 F.2d 592 (5th Cir. 1981).
59. 650 F.2d at 594-95.
60. Crawford v. United States Steel Corp., 660 F.2d 663 (5th Cir. 1981).
61. 644 F.2d 1112 (5th Cir. 1981).

[Vol. 3,1126
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before the EEOC. Despite precedent and principles favoring liberal con-
struction of charges, the court found that the charges failed to allege spe-
cific conduct which clearly implicated the international unions and that
the EEOC had therefore reasonably excluded the internationals from
their investigation and conciliation processes."

The few procedural matters before the Fifth Circuit this year, not con-
cerned with timing issues, defy systematic classification. In Branch v.
Phillips Petroleum Co.,63 a decision rendered before the Supreme Court's
decision in EEOC v. Associated Dry Goods," a Fifth Circuit panel held
that a Title VII defendant was not entitled to EEOC records relating to
charges of discrimination filed by the plaintiff against other employers.
Characterizing the defendant's ability to discover the same information
from the plaintiff as immaterial, the court found the defendant's "posture
vis-a-vis other employers against whom Branch [had] brought charges
[was] not substantially different from that of any other member of the
public""3 (who would have been denied access under section 706(b)). In
other portions of the opinion, the court held that the EEOC, which was
not a party to the action, could also refuse the employer's attempt to
subpoena information obtained by the EEOC during its conciliation ef-
forts, internal working papers of the EEOC expressing opinions, and
other documents concerning the EEOC's deliberative processes."

Two other cases considered peculiarities surrounding the EEOC's role
in Title VII litigation. The first, EEOC v. Magnolia Electric Power Asso-
ciation,6" held that the EEOC's failure to notify, investigate, make a rea-
sonable cause determination, and conciliate with two respondents did not
automatically preclude the EEOC from filing suit against the third re-
spondent. In its opinion, the court further held that unless the respon-
dent that was sued could show prejudice resulting from the EEOC's fail-
ure to observe its procedures or demonstrate that the respondents not
sued were indispensable to the suit, the EEOC could proceed." The sec-
ond case, EEOC v. Klinger Electric Corp.,6 9 held that the EEOC, as a
Title VII plaintiff, may generally aver that all conditions precedent to the

62. Id. at 1124.
63. 638 F.2d 873 (5th Cir. 1981).
64. 449 U.S. 424 (1981). The Court held that the charging party in a Title VII proceed-

ing was not a member of the "public" with respect to the file on his case and therefore that
the employer was not entitled to a guarantee by the EEOC that information in this file
would not be disclosed to the charging party.

65. 638 F.2d at 880.
66. Id. at 880-82. Nonetheless, factual materials in such deliberative memoranda were

held not protected by the privilege.
67. 635 F.2d 375 (5th Cir. 1981).
68. Id. at 378-79.
69. 636 F.2d 104 (5th Cir. 1981).
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institution of the lawsuit have been fulfilled without pleading that it hac
met each specific statutory duty, such as attempting conciliation.

IV. CLASS ACTIONS

In Phillips v. Joint Legislative Committee,70 the Fifth Circuit contin-
ued to espouse across-the-board class actions, and allowed rejected appli-
cants to represent those deterred from applying. The court was also un-
willing to hold that delay in moving for class certification was a sufficieni
ground to disqualify a party as the class representative. 71 However, in dic-
tum significant for those jurisdictions with local rules requiring class cer-
tification motions within a specified period, the court added, "The case
would be different if the plaintiff's motion had been untimely under at
applicable local rule . ..

The Fifth Circuit also considered a pair of cases involving the viabilit)
of class claims in the wake of dismissal or adverse adjudication of the
class representatives' individual claims. In Walker v. Jim Dandy Co.,7

1

the court pointed out the difference between the status of the individual
claims and the characteristics of the named plaintiff which may have de-
termined that status. While the former is not dispositive, the latter ma5
well be. For example, if the named plaintiff lacked the qualifications foi
the job sought, and thus could not have been injured by the alleged dis-
criminatory practices (the facts presented in East Texas Motor Freighl
System, Inc. v. Rodriguez),74 then class claims could be dismissed, nol
because of the lack of merit of the individual claims, but because the
named plaintiff lacked sufficient nexus with the purported class.75

In Armour v. City of Anniston,7 another case in which the named
plaintiff's individual claims were dismissed, the court focused on whethel
there remained a live controversy under the Supreme Court case ol
United States Parole Commission v. Geraghty."7 Noting that no one had
sought to intervene for the class after the named plaintiff's claims were
adversely adjudicated and that the plaintiff had done absolutely nothing
to have the class issue reconsidered, the court saw no flicker of life and

70. 637 F.2d 1014 (5th Cir. 1981). For critical comments concerning the "across-the
board" theory, see Cahoon, Employment Discrimination, 1980 Fifth Circuit Survey, 3"

MERCER L. REV. 1027, 1037-38 (1981).
71. 637 F.2d at 1023.
72. Id. The Northern District of Georgia, one such jurisdiction, has a 90 day rule. N.D

Ga. Local Rule 221.13.
73. 638 F.2d 1330 (5th Cir. 1981).
74. 431 U.S. 395 (1977).
75. 638 F.2d at 1335.
76. 654 F.2d 382 (5th Cir. 1981).
77. 445 U.S. 388 (1980).
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affirmed the dismissal of class claims.78

In a pair of cases decided within a week of each other in early 1981,
separate panels of the court reached conflicting conclusions concerning
the opt-out rights of absent members of class actions certified under the
provisions of Federal Rule of Civil Procedure 23(b)(2).7  The federal
rules provide that absent members of a rule 23(b)(3) class may opt out of
a class, but make no mention of such rights for absent members of rule
23(b)(2) classes. Penson v. Terminal Transport Co.80 purported to clarify
the law in this circuit on opt-out rights for these class members. The
court held that while there is "no absolute right to opt out" of such clas-
ses, the "district court, . . . acting under its Rule 23(d)(2) discretionary
power, may require that an opt-out right and notice thereof be given
should it believe that such a right is desirable to protect the interests of
the absent class members."' In reaching this holding, the court noted
two earlier Fifth Circuit cases that implicitly approved notice of opt-out
rights to absent members of classes certified under rule 23(b)(2).82 The
court made no mention of the fact, however, that rule 23(c)(2) discusses
opt-out rights only for class actions certified under 23(b)(3). Nor did it
examine the language of rule 23(d)(2), which grants district courts discre-
tionary authority to require notice to absent members to come into the
action but makes no mention of opting out.

One week after Person, a different panel of the court pronounced in
Kincade v. General Tire & Rubber Co.83 that it is clear that the federal
rules do not provide an opt-out right in rule 23(b)(2) class actions, noting
that such rights are explicitly limited to actions brought under rule
23(b)(3)." The panel made no mention of the court's holding in Penson
that opt-out rights may be granted under the discretionary authority of
rule 23(d)(2). The court in Kincade then went on to hold that the right to
opt out "which is denied when a Rule 23(b)(2) case is tried, also need not

78. 654 F.2d at 384-85.
79. FED. R. Civ. P. 23(b)(2) provides for the certification of a class when "the party

opposing the class has acted or refused to act on grounds generally applicable to the class,
thereby making appropriate final injunctive relief or corresponding declaratory relief with
respect to the class as a whole."

80. 634 F.2d 989 (5th Cir. 1981).
81. Id. at 994.
82. 634 F.2d at 994. The court cited Fowler v. Birmingham News Co., 608 F.2d 1055,

1059 (5th Cir. 1979) (in which an opt-out opportunity was provided to ameliorate any antag-
onistic interest between the class representatives and the absent members) and Bogard v.
Cook, 586 F.2d 399, 408 (5th Cir. 1978) (in which the opt-out right was designed to permit
the class members to elect individual actions for monetary relief rather than be limited to
the injunctive relief sought in the class action).

83. 635 F.2d 501 (5th Cir. 1981).
84. Id. at 506.
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be provided when such a case is settled."'8

In 1980, Fifth Circuit precedent was overturned by the Supreme Court
in General Telephone Co. v. EEOC.86 The Supreme Court held that the
EEOC, as a class representative, need not comply with the requirements
of rule 23 in Title VII class actions. In 1981 the court applied the princi-
ples of that case to Donovan v. University of Texas at El Paso,87 and
held that Equal Pay Act suits brought on behalf of a class by the govern-
ment are likewise not subject to the rule 23 requirements.

V. REMEDIES FOR DISCRIMINATION

A. Back Pay

Although it was an unusually quiet year for back pay remedial ques-
tions, the Fifth Circuit decided two cases concerning the extent to which
the plaintiff must mitigate damages. In Lee v. Monroe County Board oj
Education,88 a black school principal, terminated for racially discrimina-
tory reasons, was held to have mitigated damages satisfactorily when he
sought employment in two other school systems and worked in a variety
of jobs such as writing insurance, doing construction work, and working
as a security guard. The court dismissed as meritless the defendant's ar-
guments that the plaintiff should have sought a place in the school sys-
tems of adjacent counties and should have accepted a job created by the
defendants for racially discriminatory reasons.8"

The second case, Marks v. Prattco, Inc.,90 held that once the plaintiff
establishes "what he or she contends to be the damages resulting from
the discriminatory acts of the employer, the burden of producing furthey
evidence on the question of damages in order to establish the amount of
interim earnings or lack of diligence properly falls to the defendant." '"
Though decided prior to Burdine, this decision seems to be fully consis-
tent with Burdine's allocation of proof burdens.

Another back pay case held that plaintiff was precluded from Title VII
and section 1981 relief on the ground that prior settlements of two claims
and an arbitrated award on the third claim were fully equivalent to the
relief sought to enforce his statutory rights.9 While noting that Alexan-

85. Id. at 507.
86. 446 U.S. 318 (1980).
87. 643 F.2d 1201 (5th Cir. 1981).
88. 640 F.2d 755 (5th Cir. 1981).
89. Id. at 759.
90. 633 F.2d 1122 (5th Cir. 1981).
91. Id. at 1125.
92. Strozier v. General Motors Corp., 635 F.2d 424 (5th Cir. 1981).
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der v. Gardner-Denver Co." makes statutory and contractual remedies
separate and independent, it nonetheless found as a factual matter that
full monetary relief had been provided the plaintiff, leaving no further
relief to be awarded under Title VII."

B. Preliminary Injunction

Significantly relaxing the usual standards for irreparable injury as a
prerequisite for injunctive relief under Title VII, the court in Middleton-
Keirn v. Stone" held that such injury is presumed when state employees
seek preliminary injunctive relief requiring reinstatement during the liti-
gation of a Title VII claim. The court drew what might be seen as a very
fine line. Plaintiffs must prove irreparable injury to maintain the status
quo during EEOC or other agency action, but not during the time follow-
ing agency action when a Title VII claim is in the courts." Not only is
this distinction technical, but it apparently favors reinstatement well af-
ter the allegedly discriminatory discharge (when the plaintiff is likely to
have adjusted to its impact), rather than immediately after the discharge
(when the plaintiffs life is likely to be substantially askew). Additionally,
it ignores two other usual requirements for preliminary injunctions: (1)
probable success on the merits, and (2) absence of countervailing harm to
the defendant. Since the plaintiff was an untenured associate professor
who would soon have been eligible for tenure, the case does illustrate the
continuing trend of the courts to view eventual back pay and seniority
relief as less likely to make whole a professional person than a manual
laborer.

C. Seniority

In lengthy opinions, the court this year held that the seniority systems
of two major companies were not bona fide. Therefore, the shelter from
judicial restructuring established by International Brotherhood of Team-
sters v. United States" was inapplicable. The more straightforward of
the two decisions, Terrell v. United States Pipe & Foundry Co.,' found
that a seniority system which arose in an era of racial discrimination, im-
pacted most severely on blacks locked into dead-end jobs, and con-
to a company-wide basis, was challenged by Local 84 as inconsistent with
reason failed the Teamsters test for bona fides previously applied in

93. 415 U.S. 36 (1974).
94. 635 F.2d at 425-26.
95. 655 F.2d 609 (5th Cir. 1981).
96. Id. at 612.
97. 431 U.S. 324 (1977).
98. 644 F.2d 1112 (5th Cir. 1981).
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James v. Stockham Valves & Fittings Co.99 From this evidence and the
avowedly racist policies of the craft union defendants when the seniority
system was created and maintained, the court concluded that the district
court had erred in according the plant's system immunity under section
703(h).10 0

The other case, the Fifth Circuit's second look at United States v.
Georgia Power Co., °10 involved a challenge to the consent decree entered
into following the court's first opinion. One aspect of this 1974 consent
decree, converting the company's competitive seniority roster from a unit
to a company-wide basis, was challenged by Local 84 as inconsistent with
the protection afforded bona fide seniority systems by the 1977 Team-
sters decision. Local 84 won a pyrrhic victory, establishing the principle
that substantial change in decisional law alone may be grounds for a rule
60(b)(5) prospective modification of a consent decree,' 2 but lost the case.
The Fifth Circuit opined that the "modification must be justified by the
new decision"' 0 3 and then proceeded to find from the totality of circum-
stances that Georgia Power Company's seniority system was not bona
fide. Straightforwardly applying the James v. Stockham Valves factors
discussed above, the Fifth Circuit held the district court had no discre-
tion to modify its earlier order.

D. Attorneys' Fees

Attorneys' fees issues in employment discrimination cases this year
consisted of variations on the old themes: (1) who gets them; (2) who
pays them; and (3) how much should they be? Several of the variations,
however, were of passing interest.

In Cofield v. City of Atlanta,' " plaintiff in a successful suit under 42
U.S.C. section 1983 alleged that his employers had infringed on his free-
dom of speech and subsequently claimed attorneys' fees under the Civil
Rights Fee Awards Act of 1976.105 Cofield had appeared pro se through-
out the proceedings, so the question was whether such fees are allowed in
pro se cases. Looking to the policy of the Civil Rights Fee Awards Act,

99. 559 F.2d 310 (5th Cir. 1977), cert. denied, 434 U.S. 1034 (1978).
100. An interesting sidelight of the Terrell decision is the court's absolution from any

liability of the Steelworkers Union, which had "diligently sought to bring about a nondis-
criminatory, plant-wide system." 644 F.2d at 1121.

101. 634 F.2d 929 (5th Cir. 1981). The other Fifth Circuit opinion involving this litiga-
tion may be found at 474 F.2d 906 (5th Cir. 1973).

102. 634 F.2d at 933 (5th Cir. 1981); see FED. R. Civ. P. 60(b)(5).
103. Id. at 934.
104. 648 F.2d 986 (5th Cir. 1981).
105. 42 U.S.C. § 1988 (1976).
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the court found the statute was designed "not to compensate a worthy
advocate but to enable and encourage a wronged person to retain a law-
yer." 10 6 Applying this policy, the court held attorneys' fees improper even
though Cofield ably represented himself.

One case applied the "frivolous, unreasonable or vexatious" standard
set forth in Christiansburg Garment Co. v. EEOC 1'7 to award attorneys'
fees to a Title VII defendant.10 8 The sole matter of interest in the case
was a procedural one: Does the ten day limitation to amend a judgment
under Federal Rule of Civil Procedure 59(e) apply to a request for attor-
neys' fees under the Civil Rights Attorney Fees Awards Act? Answering
negatively, the court reaffirmed that a motion for attorneys' fees is unlike
a motion to alter or amend a judgment and was therefore timely when
brought two months after the judgment.1 0 9

In tandem decisions rendered July 10, 1981, the court in Barrett v.
Thomas'" and Collins v. Thomas"' held Dallas County, Texas, liable for
attorneys' fees incurred by plaintiffs in section 1983 actions who had been
fired by the county sheriff in violation of their first amendment rights.
The county had not been a party to the section 1983 actions. Neverthe-
less, the court found the county liable for fees under the Civil Rights Fee
Awards Act both because it had delegated authority to fire the plaintiffs
to the sheriff and because its interests were adequately represented
throughout the proceedings by the district attorney.1 2 Judge Brown spe-
cially concurred, expressing his concern that, "The public treasury is
made to bear the consequences of actions by an officer-agent no matter
how flagrant or spectacular the unconstitutional conduct. . . on the the-
ory that somehow such person is carrying out the official governmental
policy. .... ,,11

In United States v. Terminal Transport Co.,"" the court addressed a
complicated Title VII factual scenario requiring it to decide both who
prevailed for attorneys' fees purposes and how the fees should be allo-
cated between the company and the union. The case, which began as a
private class action against a trucking company and various unions, was
shortly thereafter consolidated with a pattern or practice suit filed by the
EEOC under section 707. Several years later, a consent decree between

106. 648 F.2d 986, 988 (5th Cir. 1981).
107. 434 U.S. 412 (1978).
108. Jones v. Dealers Tractor & Equip. Co., 634 F.2d 180 (5th Cir. 1981).
109. Id. at 182.
110. 649 F.2d 1193 (5th Cir. 1981).
111. 649 F.2d 1203 (5th Cir. 1981).
112. Id. at 1202.
113. Id. at 1203.
114. 653 F.2d 1016 (5th Cir. 1981).
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the plaintiffs, the government, and the company resolved many issues in-
volved in the suit, but issues concerning seniority relief were reserved for
an evidentiary hearing. The unions were initially found liable under Title
VII, but subsequently succeeded in convincing the court that Teamsters
required its absolution on the ground that the seniority system was bona
fide. Nevertheless, the unions were retained as parties and retroactive se-
niority was awarded to fifty-five members over the unions' challenges. De-
spite the fact that they prevailed on some issues, the Fifth Circuit found
that the unions suffered defeat on others and accordingly taxed them
with one-third of the attorneys' fees " 5 and one-half of the costs incurred
when a special master heard a number of individual seniority related
cases. All of the seniority claims were opposed and most were lost by the
unions.1 6 In reaching this conclusion, the court also rejected the unions'
contentions that the government's involvement under section 707 ren-
dered the private plaintiff's attorneys' work superfluous. " '

Finally, in Morrow v. Finch," 8 a case that has been before the Fifth
Circuit three times to rectify the district court's attorneys' fee award, the
court finally lost patience with Judge Nixon of the Southern District of
Mississippi. Rather than remanding the case "for yet another go at dis-
trict court fee-fixing," the court made "a unique disposition . . . required
in the interests of justice"'1 9 and itself applied the Johnson v. Georgia
Highway Express2 0 standards to award the full fees and costs (a total of
$53,272.50, plus interest) requested by plaintiffs. The Fifth Circuit's
findings, based on undisputed facts of record, rejected the district court's
arbitrary reductions of both the hours claimed by plaintiffs and their
hourly rate.

VI. SPECIFIC STATUTES

A. Scope of Title VII

In 1981, the Fifth Circuit considered two cases involving the scope of
Title VII. EEOC v. Southwestern Baptist Theological Seminary' sensi-
tively balanced the federal government's interest in enforcing Title VII
with the first amendment rights of a religious institution of higher learn-
ing. The case was brought by the EEOC in an effort to compel submission

115. Id. at 1020.
116. Id. at 1021-22.
117. Id. at 1021.
118. 642 F.2d 823 (5th Cir. 1981).
119. Id. at 824-25.
120. 488 F.2d 714 (5th Cir. 1974).
121. 651 F.2d 277 (5th Cir. 1981).
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of EEO-6 reports (Higher Education Staff Information Reports) from a
seminary owned, operated, and controlled by the Southern Baptist Con-
vention. The seminary had refused to submit the reports, claiming that
Congress did not intend Title VII to apply to the employment relation-
ship between a church and its ministers. The Fifth Circuit agreed with
the basic proposition,"' but then carefully considered (a) whether the
seminary was a church and (b) if so, who were its ministers. The court
easily dispensed with the first issue. A wholly religious seminary, whose
purpose was to "indoctrinate those who already believe, who have re-
ceived a divine call, and who have expressed an intent to enter full-time
ministry,"128 was entitled to status as a church. The court went on to
adopt a functional definition of minister. Although the seminary had
urged that all its employees served a ministerial function, the court was
unwilling to go so far. Drawing an admittedly dimly perceived line be-
tween this case and EEOC v. Mississippi College" 4 (in which the faculty
in a pervasively sectarian institution was held subject to Title VII), the
court concluded that Title VII did not apply to the employment relation-
ship of the faculty and the seminary where the institution was wholly
sectarian. " The court went on to determine that Title VII was applicable
to the support staff, who primarily maintained the physical plant, irre-
spective of whether some members were actually ordained ministers. The
court determined that the jobs of the support staff are "not of an ecclesi-
astical or religious nature."'" Some of the administrative staff would be
covered and some would not, with the issue turning again, not on ordina-
tion, but on whether the staff members performed tasks which are "tradi-
tionally ecclesiastical or religious. 1 2 7

The court then went on to determine whether requiring EEO-6 reports
on the seminary's nonminister employees would impair the free exercise
of religion or would foster an excessive governmental entanglement with
religion in violation of the first amendment. Determining that the rela-
tionship with the government resulting from the EEO-6 filing require-
ment was minimal, the court found no violation of the establishment
clause."2 8 As to the free exercise clause, the court noted that the seminary
has no tenet that required discrimination on any of the grounds pro-
scribed by Title VII, and that the compelling governmental interest in
eliminating discrimination justified the "almost nonexistent impact on

122. Id. at 282.
123. Id. at 282-83.
124. 626 F.2d 477 (5th Cir. 1981).
125. 651 F.2d at 283-84.
126. Id. at 284.
127. Id. at 285.
128. Id. at 286.
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the exercise of religious beliefs." 129

In another case involving the scope of Title VII, the Fifth Cirucit held
that the question of whether one is an employee for purposes of Title VII
is governed by federal rather than state law. 130 While state law is relevant
insofar as it describes the position, the court noted that a state court de-
termination of employee status under state statutes would not resolve the
question of whether a party is an employee for purposes of Title VII. "It
would defeat the purpose [of Title VII] to allow the state governments
themselves to designate which of their workers will receive Title VII
protection. "1

B. Reconstruction Era Civil Rights Statutes

Noting that courts at every level of the federal judiciary had considered
the question and reached the same result, the Fifth Circuit likewise de-
clined to find that sex discrimination falls within the purview of 42 U.S.C.
section 1981.13" The court did, however, in an opinion virtually equating
race with national origin, find that a group of black and white Americans
stated a cause of action under section 1981 when they alleged that they
were discriminatorily fired by a party whose race was oriental and whose
national origin was Japanese and that they were discriminatorily replaced
by new employees whose race was oriental and whose national origin was
Korean.1

33

In a very close en banc decision involving four separate opinions, the
Fifth Circuit narrowly construed a little used subsection of section 1985
and thereby avoided what it termed the "unintended creation of a general
federal tort law."' 3 ' In Kimble v. D.J. McDufly, Inc.,'3 5 a former em-
ployee brought a class action under 42 U.S.C. section 1985(2),'s6 which
forbids conspiracies "to injure [any] party . . . in his person or property
on account of his having . . . attended or testified [in any court of the
United States]." Plaintiff contended that his former employer had con-
spired with other employers in the oil drilling industry to deny him and
others employment because they filed personal injury suits or workmen's
compensation claims against employers in the industry. The Fifth Circuit
declined to hold that such conspiracies were proscribed by section

129. Id. at 287.
130. Calderon v. Martin County, 639 F.2d 271 (5th Cir. 1981).
131. Id. at 273.
132. Bobo v. ITT, Continental Baking Co., 662 F.2d 340, 342 (5th Cir. 1981).
133. Bullard v. Omi Georgia, Inc., 640 F.2d 632 (5th Cir. 1981).
134. Kimble v. D.J. McDuffy, Inc., 648 F.2d 340, 346 (5th Cir. 1981) (en banc).
135. 648 F.2d 340 (5th Cir. 1981) (en banc).
136. 42 U.S.C. § 1985(2) (1976 & Supp. III 1979).
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1985(2).' s
3 Although the majority recognized that the statute did not con-

tain language paralleling section 1985(3)'s proscription of conspiracies de-
nying others the equal protection of the laws, it nonetheless concluded
that since both section 1985(2) and section 1985(3) were derived from the
Ku Klux Klan Act,""8 both were limited to cases involving racial or class-
based animus.'3 9 Affirming summary judgment for the defendant, the
court stated:

the "class" of persons who have filed personal injury lawsuits or work-
men's compensation claims is neither a class based on political beliefs or
associations (the kind of class envisioned by the framers of the Ku Klux
Klan Act) nor a class "having common characteristics of an inherent na-
ture," . . . (the kind of class afforded special protection under the equal
protection clause).1

4
1

In any event, the language of the statute itself (forbiding conspiracy to
injure those who attend court), given its ordinary meaning, does not ex-
tend to the filing of federal lawsuits:

Section 1985(2) was not designed as a vehicle to remedy such allegedly
tortious acts of employers against employees pursuing workmen's com-
pensation or personal injury claims. Rather, it was intended to protect
against direct violations of a party or witness's right to attend or testify
in federal court. This clear congressional purpose is best served by con-
struing the statutory language in its ordinary meaning so that only direct
interference with the federal courts is prohibited. . . .'"

Ten judges dissented to the "class-based" animus holding," with an
eleventh believing it was unnecessary to reach the issue.' 3 Seven judges
dissented on the construction of the word "attend."' 4

A short but potentially important section 1983 action, Rubin v.

137. 648 F.2d at 343-44.
138. 42 U.S.C. §§ 1983-86 (1976 & Supp. III 1979).
139. 648 F.2d at 346-47. The court noted that class-based animus under section 1985 is

not identical to the class-based distinctions which support an action under the equal protec-
tion clause. The former includes distinctions based on political affiliation. However, it is
limited to those conspiracies motivated by animus against the kinds of classes Congress was
trying to protect when it enacted the Ku Klux Klan Act.

140. Id. at 347.
141. Id. at 348.
142. Id. (Reavley, J., with whom Godbold and Randall, J.J. join, concurring in the judg-

ment); id. at 349 (Johnson, Jr. J., with whom Vance, Kravitch, Politz, Hatchett, Anderson,
and Tate, JJ., join, dissenting in part and concurring in part).

143. Id. at 349 (Clark, J., specially concurring).
144. Id. (Johnson, Jr. J., with whom Vance, Kravitch, Politz, Hatchett, Anderson, and

Tate, JJ., join, dissenting in part and concurring in part).
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O'Koren,'' 6 imposed substantial limits upon the Supreme Court's 1980
decision in Delaware State College v. Ricks."14  Ricks held that a college
professor's charge filing period began to run when he was notified of ten-
ure denial, not on the later date when he completed his terminal year on
the faculty."' Rubin, on the other hand, held that the cause of action of
a faculty member notified in February 1975 that her contract would not
be renewed in September 1975 began to run on her last day of employ-
ment. The court in Rubin distinguished Ricks on the ground that plaintiff
had alleged "numerous injurious acts that occurred in the period be-
tween, and including her termination notification. . . and her last day of
employment on March 12, 1976.'114 8 Since the crux of Ms. Rubin's suit
was reinstatement and damages in an action "alleging that her termina-
tion abridged her constitutional right to due process,'' it is difficult to
reconcile this opinion with Ricks.'50

The court, in the second portion of Rubin, held that the Alabama stat-
ute of limitations was tolled during the duration of a university grievance
procedure.'5 ' In light of the Supreme Court's decision last year that state
tolling rules as well as state statutes of limitation apply in section 1983
actions,' 52 this portion of the opinion is unexceptionable.

The most colorful Fifth Circuit employment discrimination case of this
year, in the authors' opinion, is Kirkpatrick v. Seligman & Latz, Inc. 53

Kirkpatrick is a section 1985(c) action by a man in the midst of a "sex
reassignment process." When plaintiff began, as part of his preparation
for his operation, to live as a female, he was fired by his beauty salon
employer for wearing female attire on the job. Plaintiff's first claim was
that the salon had conspired to deny rights guaranteed to women under
the Constitution. Not so, said the court; Kirkpatrick was not yet a woman
at the time of the discharge. The second claim, denial of rights due to
transsexuals, was likewise dodged by the court. Finding no action against
Kirkpatrick qua transsexual, the court found no allegation of animus to-
wards transsexuals as a class or against the plaintiff as a member of the
class. The beauty salon simply required plaintiff to dress appropriately
to his current gender.

145. 644 F.2d 1023 (5th Cir. 1981).
146. 449 U.S. 250 (1980).
147. Id. at 258-59.
148. 644 F.2d at 1025.
149. Id. at 1024.
150. The professorial co-author of this article believes that Ricks, as well as the subse.

quent decision of the Supreme Court in Chardon v. Fernandez, 102 S. Ct. 28 (1981), werf
wrongly decided.

151. 644 F.2d at 1025-26.
152. Board of Regents v. Tomanio, 446 U.S. 478 (1980).
153. 636 F.2d 1047 (5th Cir. 1981).
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C. Age Discrimination

In 1981, the Fifth Circuit dispensed with the requirement of proof of
plaintiff's replacement by a person outside the protected group as a nec-
essary element of a prima facie age discrimination case under the Age
Discrimination in Employment Act of 1967 (ADEA). 5 4 In McCuen v.
Home Insurance Co.,155 it was apparent to the court that such proof is
inapposite to cases, such as the one before it, involving reductions-in-
force. The court held that in such cases the plaintiff can recover "if he
can demonstrate the decision to discharge him was because of his age."15 6

In White v. Mississippi State Oil & Gas Board,1 5 7 the court took the
opportunity to apply McCuen to a case not involving a reduction-in-force
but one in which the plaintiff had simply failed to establish that he was
replaced by a noncovered employee. In place of the replacement element,
the court substituted McCuen's inquiry whether the plaintiff " 'can
demonstrate the decision to discharge him was because of his age.' "158

In Williams v. General Motors Corp.,"9 the court both emphasized its
endorsement of a fluid standard for a prima facie age discrimination case
and amplified the appropriate elements, at least in a reduction-in-force
setting. Emphasizing that the elements are not "etched in granite,"1 0 the
court held that a plaintiff may establish a prima facie ADEA case by:

(1) satisfying the "standing requirements under the statute," . . . i.e.,
showing that he is within the protected age group and that he has been
adversely affected-discharged or demoted-by defendant's employment
decision; (2) showing that he was qualified to assume another position at
the time of discharge or demotion; and (3) producing evidence, circum-
stantial or direct, from which a factfinder might reasonably conclude that
the employer intended to discriminate in reaching the decision at
issue.""

The court went on to explain that to establish the third element, "the
evidence must lead the factfinder reasonably to conclude either (1) that
defendant consciously refused to consider retaining or relocating a plain-

154. 29 U.S.C. §§ 621-34 (1976 & Supp. III 1979). In Price v. Maryland Cas. Co., 561
F.2d 609, 612 (5th Cir. 1977), the Fifth Circuit set out four elements of a prima facie case
under the ADEA: "the plaintiff must show that (1) he was a member of the protected
group, (2) he was discharged, (3) he was replaced with a person outside the protected group,
and (4) he was qualified to do the job."

155. 633 F.2d 1150 (5th Cir. 1981).
156. Id. at 1152.
157. 650 F.2d 540 (5th Cir. 1981).
158. Id. at 543-44 (quoting McCuen, 633 F.2d at 1152).
159. 656 F.2d 120 (5th Cir. 1981).
160. Id. at 129 n.12.
161. Id. at 129 (footnotes omitted).
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tiff because of his age, or (2) defendant regarded age as a negative factor
in such consideration." '62 Although the court announced its description
of the elements of a prima facie case as applicable in cases of job reduc-
tion, the court's general language in the elements themselves makes it
likely that Williams will replace prior precedent 6 3 in ADEA cases.

In another significant 1981 case, the Fifth Circuit opted for a relaxed
standard of willfulness for determining the assessment of liquidated dam-
ages under the ADEA. In Hedrick v. Hercules, Inc.,1 " the court held that
"in establishing a wilful violation it need not be shown that the employer
knew that his actions were violative of the Act or that he acted mali-
ciously or in bad faith, but only that the employer was aware that his
actions were governed by the Act."6

In another age discrimination case, the court dismissed a federal em-
ployee's fifth amendment claims. The court held that the ADEA is the
exclusive remedy for age discrimination against federal employees. 66

D. Handicap Discrimination

In a case billed as the first in which a federal appellate court has been
called on to determine the nature and extent of private actions against
federal agencies under the Rehabilitation Act of 1973,67 the Fifth Circuit
in Prewitt v. United States Postal Service," issued a virtual handbook
of handicap discrimination law for the federal sector. Beginning with an
extensive review of the legislative history, the court determined that the
exhaustion of administrative remedies requirements of section 501 of the
Act must be read into the private remedy recognized by both section 501
and section 504."9 The court also took notice of the agency regulations
interpreting the Act, but, interestingly, concluded that they were entitled
only to "some deference. 1 7 0 The court went on to note four distinct em-
ployment barriers faced by the handicapped: "(1) [i]ntentional discrimi-
nation for reasons of social bias . . .; (2) neutral standards with disparate
impact; (3) surmountable impairment barriers; and (4) insurmountable

162. Id. at 130.
163. See note 154 supra.
164. 658 F.2d 1088 (5th Cir. 1981).
165. Id. at 1096.
166. Paterson v. Weinberger, 644 F.2d 521 (5th Cir. 1981).
167. 29 U.S.C. §§ 701-794 (1976 & Supp. III 1979).
168. 662 F.2d 292 (5th Cir. 1981).
169. Id. at 304.
170. Id. at 306 (emphasis added); cf. Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975)

(holding that the agency guidelines on employee selection devices are entitled to "great
deference").
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barriers. '
171 It then opined that Title VII jurisprudence is, for the most

part, applicable to the first two, while the others raise issues peculiar to
handicap law.'12 Griggs v.- Duke Power Co.178 set forth the appropriate
approach in disparate impact cases, with the employer carrying the bur-
den of showing its physical criteria are "'job related,' i.e., that persons
who suffer from the handicap plaintiff suffers and who are, therefore, un-
able to meet the challenged standards, cannot safely and efficiently per-
form the essentials of the position in question.""' The court noted one
minor difference in the application of Griggs in assessing impact; the
courts must be careful not to group all handicapped persons into one
class. (" '[T] he fact that an employer employs fifteen epileptics is not nec-
essarily probative of whether he or she has discriminated against a blind
person.' ") 7 6 Concerning surmountable barrier issues (that is, the duty to
make reasonable accommodation), the burden of proving inability to ac-
commodate always remains upon the employer; however, once the em-
ployer presents credible evidence in that regard, the burden shifts to the
plaintiff to come forward with evidence suggesting that accommodation
may in fact be reasonably made.'17 Insurmountable barrier handicap dis-
crimination does not require redress.1 77

The other handicap discrimination case decided in 1981 was Brown v.
Sibley,17 in which the court considered a variety of claims brought indi-
vidually and on behalf of a class of blind persons against a state em-
ployer. In adition to reiterating its rejection of a private right of action
under section 503 of the Rehabilitation Act, the court also concluded that
section 503 could not support a handicap discrimination claim under 42
U.S.C. section 1983.'17 The court also declined to hold that handicapped
persons are a suspect class for purposes of constitutional analysis.' Al-
though the court assumed, for the purposes of argument, a private right
of action existed under section 504 for employers receiving federal assis-
tance, it held that the plaintiff in a section 504 case must show that the
particular program with which he or she was involved benefited from the
federal aid.' 8'

171. 662 F.2d at 305 n.19.
172. Id.
173. 401 U.S. 424 (1970).
174. 662 F.2d at 310.
175. Id. at 307 (quoting Gittler, Fair Employment and the Handicapped: A Legal Per-

spective, 27 DEPAUL L. REV. 953, 972 (1978)).
176. Id. at 308, 310.
177. Id. at 307.
178. 650 F.2d 760 (5th Cir. 1981).
179. Id. at 764-65.
180. Id. at 766.
181. Id. at 769.
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VII. DISCHARGES

A. Constructive Discharge

Two decisions applied the holding of Bourque v. Powell Electrical
Manufacturing Co. 8 ' that a constructive discharge under Title VII oc-
curs when "'working conditions would have been so difficult or unpleas-
ant that a reasonable person in the employee's shoes would have felt com-
pelled to resign.' "188 In Welch v. University of Texas,184 the employer's
act of ordering plaintiff to leave was found to meet this standard. More
dramatically, this standard was met in Meyer v. Brown & Root Construc-
tion Co.,1 85 in which the employer informed a pregnant warehouse helper,
who had clerical duties, that she was being reassigned to two warehouse
supervisors whose jobs involved heavy manual labor of a sort impossible
for her to perform without risk to herself and the fetus.

The court in a third decision, Downey v. Southern Natural Gas Co.,'"
held the Bourque test applicable in ADEA actions and in dictum stated
that a "reasonable person might well feel compelled to resign in the face
of. . . a statement [that he might be discharged with consequent loss of
stock benefits].""

B. Retaliatory Discharge

In addition to Payne v. McLemore's Wholesale & Retail Stores,88 the
court decided five less significant retaliatory discharge cases. In three of
these cases, the defendants simply articulated legitimate, nondiscrimina-
tory reasons which the court accepted as sufficient refutation of the plain-
tiffs' claims that their employers had retaliated against them for partici-
pating in protected activities."8 9 The other two cases involved procedural
issues. The first, Gupta v. East Texas State University,'" held that
when a charging party has filed a discrimination claim under Title VII

182. 617 F.2d 61 (5th Cir. 1980).
183. Id. at 65 (quoting Rosado v. Santiago, 562 F.2d 114, 119 (1st Cir. 1977)).
184. 659 F.2d 531 (5th Cir. 1981).
185. 661 F.2d 369 (5th Cir. 1981).
186. 649 F.2d 302 (5th Cir. 1981).
187. Id. at 305.
188. 654 F.2d 1130 (5th Cir. 1981); see notes 26-28 supra and accompanying text.
189. Whatley v. Metropolitan Atlanta Rapid Transit Auth., 632 F.2d 1325 (5th Cir.

1980) (cumulative problems such as lack of cooperation, refusal to comply with job descrip-
tion, and refusal to follow instructions); Dickerson v. Metropolitan Dade County, 659 F.2d
574 (5th Cir. 1981) (absenteeism, poor work relations, and inadequate work); Smalley v.
Eatonville, 640 F.2d 765 (5th Cir. 1981) (inability to bond plaintiff due to felony conviction,
insubordination, insinuation of superior's lack of integrity).

190. 654 F.2d 411 (5th Cir. 1981).
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and his employer subsequently retaliates against him for that action, he
need not file a separate charge to maintain a section 704 retaliation claim
in court. The Fifth Circuit found that such a second filing would serve no
valid purpose, and that there need be no exhaustion of administrative
remedies in conjunction with such-claims. Furthermore, the court held
that the district courts have ancillary jurisdiction over such claims when-
ever the original charge is properly before the court.' Finally, the court
in Porter v. Adams' held that section 717 of Title VII is the exclusive
remedy for federal employees for reprisal or retaliatory discharges related
to the use of EEO processes.1" In addition, it decided that, while a charge
of reprisal expedites the administrative proceedings that the plaintiff
takes within the agency, it does not enable the plaintiff to skip over the
Civil Service Commission's processes for informal counselling, concilia-
tion, investigation, and hearing in order to obtain direct judicial review.194

C. Wrongful Discharge

In the face of a growing national trend to protect persons employed on
an at will basis, the Fifth Circuit applied local law in a diversity case to
find that Georgia recognizes no cause of action for wrongful discharge. 9 5

The Georgia courts, said the Fifth Circuit, have thus far declined to craft
a public policy exception to the doctrine that an employee-at-will can be
fired for any reason at all absent a specific statutory protection."' Thus,
plaintiff, who alleged that he had been terminated because he blew the
whistle on his employer's improper and illegal corporate activities, wound
up on the losing end of the company's motion for summary judgment.

VIII. MISCELLANEOUS ISSUES

The Fifth Circuit decided a number of other cases which are not easily
catalogued. These cases are among the more interesting of the 1981
decisions.

The most significant of this group, United States v. Mississippi Power
& Light Co.,'97 concerned the resistance of two government contractors to
inspections of their business records by the Office of Federal Contract
Compliance Programs (OFCCP). The companies argued that the inspec-
tions, the purpose of which were to test compliance with Executive Order

191. Id. at 414.
192. 639 F.2d 273 (5th Cir. 1981).
193. Id. at 278.
194. Id. at 277.
195. Taylor v. Foremost-McKesson, Inc., 656 F.2d 1029 (5th Cir. 1981).
196. Id. at 1031.
197. 638 F.2d 899 (5th Cir. 1981).
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11246, were warrantless searches in contravention of the fourth amend-
ment. The company also attacked the constitutional validity of the execu-
tive order itself. The first time the court considered the case, the Fifth
Circuit rejected the defendant's arguments, finding the executive order a
proper exercise of congressionally delegated authority and finding the
OFCCP inspections valid under the implied consent exception to the war-
rant requirement. ' " (Under that theory one who enters a regulated busi-
ness impliedly consents to warrantless inspections because such inspec-
tions are essential to the enforcement of the regulatory scheme.) The
Supreme Court subsequently vacated the Fifth Circuit decision and re-
manded in light of Marshall v. Barlow's, Inc." The Fifth .Circuit admit-
ted that Barlow's "may have cast doubt on our use of the implied consent
concept."'2 " On remand, the Fifth Circuit found it unnecessary to reach
the implied consent issue, finding that the Supreme Court decision in
Barlow's presented a "firifer basis on which to uphold the inspection
scheme. . . ."0 Seizing on the language in Barlow's which found the act
in that case unconstitutional "insofar as it purports to authorize inspec-
tions without a warrant or its equivalent,"0' the Fifth Circuit
noted: "We take the italicized words to mean that a formal judicial war-
rant is not required in all administrative searches if the enforcement pro-
cedures contained in the relevant statutes and regulations provide, in
both design and practice, safeguards roughly equivalent to those con-
tained in traditional warrants."'' 0

Summarily deciding that the OFCCP inspection procedures at issue
fulfilled the stated requirement, the court turned to the next step in the
determination, which was "measur[ing] the specific search that is sought
against the broad fourth amendment test of 'reasonableness.' ,,204 Al-
though leaving this determination to the district court, the Fifth Circuit
did proclaim three essential elements for the inquiry: (1) whether the
search was authorized by statute; (2) whether it was limited in scope; and
(3) how the particular search was initiated. 0 6 The court then held that as
to OFCCP inspections, the first two elements were satisfied as a matter of
law. "Our first opinions in these cases have already concluded that E.O.
11246 and the regulations thereunder are statutorily authorized. .-. .

198. Id. at 902 (citing United States v. New Orleans Public Serv., 553 F.2d 459 (5th Cir.
1977) and United States v. Mississippi Power & Light Co., 553 F.2d 480 (5th Cir. 1977)).

199. 436 U.S. 307 (1978).
200. 638 F.2d at 907.
201. Id.
202. Id. (emphasis in the original).
203. Id.
204. Id.
205. Id.
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[B]ecause the searches are restricted to an inspection solely of business
records to test compliance with the affirmative action program, they are
properly limited in scope. ' 2 0 6 It thus appears that the Fifth Circuit has its
sights firmly set on upholding OFCCP's inspection program.

The Fifth Circuit also decided the highly publicized case of the Univer-
sity of Georgia professor who claimed an academic freedom privilege for
his refusal to divulge his vote on a faculty tenure decision.'0 7 The court
found none of his arguments "to be even slightly persuasive."20 8 Although
fully recognizing the importance of the concept of academic freedom, the
court pointed out that the employee's allegation that her tenure applica-
tion was decided on other than academic grounds took the case outside
the limits of academic freedom. "To rule otherwise would mean that the
concept of academic freedom would give any institution of higher learning
a carte blanche to practice discrimination of all types."2 The court simi-
larly dismissed the professor's secret ballot claim, noting that "the rea-
soning that protects political and labor election ballots from discovery is
inapplicable here . . . society has no strong interst in encouraging timid
faculty members to serve on tenure committees."' 10 Obviously impatient
with Professor Dinnan's arguments, the court could not resist a personal
jab: "We find nothing heroic or noble about appellant's position; we see
only an attempt to avoid responsibility for his actions."2 1

In Drayden v. Needville Independent School District,"2 the Fifth Cir-
cuit indicated that a private right of action may be cognizable under the
Title VI provision which forbids any person or institution that receives
federal funds from discriminating on the basis of race, color, or national
origin.21 3 The court noted that the Supreme Court has assumed that a
private right existed to terminate the offending discriminatory activity.
The Fifth Circuit held, however, that "even assuming" the right exists, it
is limited to discriminatory or injunctive relief. "[T]his private right of
action. . . encompasses no more than an attempt to have any discrimina-
tory activity ceased. It does not include the right to recover backpay or
other losses .... "214

Finally, in a sensitive opinion, the Fifth Circuit found that "the Consti-
tution protects from excessive state interference a woman's decision re-

206. Id. at 908.
207. In re Dinnan, 661 F.2d 426 (5th Cir. 1981).
208. Id. at 430.
209. Id. at 431.
210. Id. at 432.
211. Id.
212. 642 F.2d 129 (5th Cir. 1981).
213. 42 U.S.C. § 2000d (1976 & Supp. III 1979).
214. 642 F.2d at 133.
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specting breastfeeding her child."" " Like marriage, procreation, contra-
ception, and abortion, breastfeeding was characterized as one of those
"rights of personal privacy or as 'fundamental' personal liberties. . . no%
an established part of our constitutional jurisprudence."" 6 In order tc
justify restrictions on this constitutionally protected interest, a school
board must show a compelling state interest.217

215. Dike v. School Bd., 650 F.2d 783, 787 (5th Cir. 1981).
216. Id. at 785-86.
217. Id. at 787.
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