
Introduction

On October 1, 1981, the United States Court of Appeals for the Fifth
Circuit was divided into two circuits.' The "new Fifth"' will consist of
twelve circuit judgess and five senior circuit judges. 4 The New Fifth will
be headquartered in New Orleans and will encompass Texas, Louisiana,
Mississippi, and the Canal Zone.8

The Eleventh Circuit will consist of twelve active6 and six senior
judges7 and will be headquartered in Atlanta, Georgia. The Eleventh Cir-
cuit will encompass Alabama, Georgia, and Florida.

In order to facilitate a smooth transition, section 9 of the Reorganiza-
tion Act s provides that any case submitted for decision or rehearing en

1. Fifth Circuit Court of Appeals Reorganization Act of 1980, Pub. L. No. 96-452, 94
Stat. 1994 (amending 28 U.S.C. §§ 41, 44(a), 48 (1976 & Supp. III 1979)).

2. The Eleventh Circuit adopted the phrases "new Fifth," "former Fifth," and "old
Fifth" in the first case decided by that court, Bonner v. City of Prichard, 661 F.2d 1206,
1207 (11th Cir. 1981).

3. Charles Clark, C.J., John R. Brown, Robert A. Ainsworth, Jr., Thomas Gibbs Gee,
Alvin B. Rubin, Reynaldo G. Garza, Thomas M. Reavley, Henry A. Politz, Carolyn Dineen
Randall, Albert Tate, Jr., Sam D. Johnson, and Jerre S. Williams. 650 F.2d XIII (1981).

4. John Minor Wisdom, Homer Thornberry, James P. Coleman, Irving L. Goldberg, and
Joe McDonald Ingraham. 650 F.2d XIII-XIV (1981).

5. The Fifth Circuit noted during 1981 that it is in "the twilight of our jurisdiction over
the Canal Zone .. " Jimenez v. Tuna Vessel "Granada," 652 F.2d 415 (5th Cir. 1981).

6. John C. Godbold, C.J., Paul H. Roney, Gerald Bard Tjoflat, James C. Hill, Peter T.
Fay, Robert S. Vance, Phyllis A. Kravitch, Frank M. Johnson, Jr., Albert J. Henderson,
Joseph W. Hatchett, R. Lanier Anderson III, and Thomas A. Clark. 650 F.2d XXIII (1981).

7. Richard T. Rives, Elbert P. Tuttle, Warren L. Jones, David W. Dyer, Bryan Simpson,
and Lewis R. Morgan. 650 F.2d XXIII (1981). Lewis F. Powell, Jr., was appointed circuit
justice, pursuant to 28 U.S.C. § 42 (1970). Allotment of Justices, 450 U.S. 11 (1981). "Prior
to his death on May 25, 1981, Judge [Walter Pettus] Gewin had exercised his right as senior
judge of the Fifth Circuit to be assigned to the Eleventh Circuit at its inception. Although
Judge Gewin was never officially assigned, the judges and members of the bar of this court
will always consider him to have been a revered senior member of this circuit." Pamphlet
commemorating the Opening Ceremonies, United States Court of Appeals, Eleventh Circuit
14 (Oct. 2, 1981).

8. Fifth Circuit Court of Appeals Reorganization Act of 1980, § 9, 94 Stat. 1994:
The provisions of the following paragraphs of this section apply to any case in
which, on the day before the effective date of this Act, an appeal or other proceed-
ing has been filed with the former fifth circuit:

(1) If the matter has been submitted for decision, further proceedings in re-
spect of the matter shall be had in the same manner and with the same effect as if
this Act had not been enacted.

(2) If the matter has not been submitted for decision, the appeal or proceed-
ing, together with the original papers, printed records, and record entries duly
certified, shall, by appropriate orders, be transferred to the court to which it
would have gone had this Act been in full force and effect at the time such appeal
was taken or other proceeding commenced, and further proceedings in respect of
the case shall be had in the same manner and with the same effect as if the appeal
or other proceeding had been filed in such court.



banc prior to October 1, 1981, would be decided as though the division
had not occurred. Section 11 of the Act9 gives the "old Fifth Circuit"
continued admimistrative power to carry out the purposes of the Act dur-
ing the transition period that will end July 1, 1984.

Bonner v. City of Prichard0 was the first case heard by the Eleventh
Circuit and the first that it published." The new court chose the case
because it clearly presented a crucial issue for the court's future: would
the Eleventh Circuit start with a blank slate, free of the burden of prece-
dent, or would the decisions of the "old Fifth" be binding upon it, or
would the court choose perhaps some middle course? The court chose to
regard all "old Fifth" decisions before October 1 as binding precedent. 2

The court reserved for decision at a later time "the effect on Eleventh
Circuit law of other categories of decisions by the old Fifth Circuit-for
example, decisions handed down by the old Fifth after September 30,
1981 in cases submitted to that court for decision before October 1; possi-
ble future en banc decisions by the old Fifth changing what appeared to
have been its rule as of September 30, 1981.""

Because of the transition provisions of section 9 of the Act and because
of the decision of the Eleventh Circuit in Bonner v. City of Prichard, few
cases were decided by the new Eleventh Circuit in 1981. This, the first
edition of the Eleventh Circuit Survey, therefore, will encompass all deci-
sions not only of the Eleventh Circuit but also of the "old Fifth Circuit"
decided or submitted for decision prior to October 1, 1981.

(3) A petition for rehearing or a petition for rehearing en banc in a matter

decided before the effective date of this Act, or submitted before the effective date
of this Act and decided on or after the effective date as provided in paragraph (1)
of this section, shall be treated in the same manner and with the same effect as
though this Act had not been enacted. If a petition for rehearing en banc is

granted, the matter shall be reheard by a court comprised as though this Act had

not been enacted.

9. Fifth Circuit Court of Appeals Reorganization Act of 1980, § 11, 94 Stat. 199b:

The court of appeals for the fifth circuit as constituted on the day before the

effective date of this Act may take such administrative action as may be required
to carry out this Act. Such court shall cease to exist for administrative purposes

on July 1, 1984.

10. 661 F.2d 1206 (1981).

11. The reports of the cases indicate those instances in which a Fifth Circuit opinion is
rendered pursuant to § 9 of the Reorganization Act. See, e.g., Mull v. Marathon Oil Co., 658

F.2d 386 (5th Cir. 1981).

12. 661 F.2d at 1207.

13. Id. at 1209 n.5 (emphasis in original).
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