
Rosenberg v. Levin: Florida Supreme Court
Limits Discharged Attorneys to Quantum

Meruit Recovery

In Rosenberg v. Levin,1 the Florida Supreme Court held that an attor-
ney discharged without cause from a contingent fee contract, before the
contingency occurs, is limited to a recovery of the reasonable value of
services rendered. 2 The court's ruling in Rosenberg, however, limited a
discharged attorney's quantum meruit recovery to the terms of the con-
tract.' Rosenberg provided the Florida Supreme Court its first occasion
to resolve completely the attorney compensation question left unan-
swered in prior Florida decisions.'

Rosenberg and Pomerantz were employed by Levin to provide legal ser-
vices. The contractual agreement between the parties provided for a fixed
fee of $10,000 and a fifty percent contingency fee for any amount recov-
ered in excess of $600,000. Levin later discharged the two attorneys. After
discharging Rosenberg and Pomerantz, Levin subsequently settled his le-
gal problem for a net recovery of $500,000.'

In a suit to recover fees, Rosenberg and Pomerantz based their claim in
quantum meruit.6 The trial court found that Levin's firing of Rosenberg
and Pomerantz was without just cause and awarded the attorneys $55,000
based upon quantum meruit.7 The district court of appeals struck down
the amount of the trial court's award s and held that the trial court's basis
of recovery was proper, but concluded that damages could not exceed the
$10,000 fixed portion of the contract price.' On appeal, the Florida Su-
preme Court reversed and held that the terms of the employment con-
tract may serve to guide, but not limit, an attorney's quantum meruit

1. - So. 2d - (Fla. 1982).
2. Id. at.
3. Id. at
4. Id. at.
5. Id. at.
6. Id. at.
7. The facts are taken, in part, from the district court of appeals opinion. Levin v. Ro-

senberg, 372 So. 2d 956 (Fla. Dist. Ct. App. 1979). The trial court disregarded the terms of
the contingency portion of the contract in that the court's award exceeded the $10,000 fixed
fee despite the nonoccurrence of the contingency. Id. at 958.

8. - So. 2d at.
9. Id. at-.
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recovery."0 Upon rehearing, the Florida Supreme Court vacated this deci-
sion and upheld the district court's ruling that quantum meruit recovery
for wrongfully discharged attorneys must be limited by the maximum fee
set forth in the employment contract. 1

When an attorney employed under a contingent fee contract is dis-
charged without cause, the rule followed by a majority of jurisdictions is
that he may recover damages for breach of contract." In applying the
majority contract rule, some jurisdictions have taken the position that the
appropriate measure of damages is the entire amount agreed upon in the
contract.' In most contingent fee contracts this amount is usually a fixed
percentage of the client's ultimate recovery.' Other jurisdictions applying
the contract rule, however, reduce the amount of damages by the reasona-
ble value of the attorney's services that would have been required to com-
plete the balance of the contract.15 While all jurisdictions that have
adopted the contract rule allow recovery based on the contract, some of
these jurisdictions permit the attorney to choose between the contractual
recovery and recovery based on the reasonable value of services rendered
before the attorney was discharged."

The most commonly advanced justification for the measure of damages
afforded by the contract rule is the difficulty of placing a dollar value on
an attorney's partially completed work.17 The problem of apportioning
the value of legal services is therefore often cited as reason for not at-
tempting to set a value for partially completed work. Instead, proponents
of the contract rule argue that the full contract price serves as the best
measure of damages.'8

Another reason traditionally given in support of the contract rule is
that the parties have agreed on the full contract price in regard to the
legal services to be provided. It would seem, therefore, that the full con-
tract price is the most rational measure of damages.19 Included in this
argument is the notion that the client's unwarranted breach is best pre-

10. No. 57-530 (Fla. June 11, 1981), vacated, - So. 2d - (Fla. 1982).
11. - So. 2d at.
12. See, e.g., Tonn v. Reuter, 6 Wis. 2d 498, 95 N.W.2d 261 (1959); Clayton v. Martin,

108 W. Va. 571, 151 S.E. 855 (1930). See also 1 S. SPEISER, ATTORNEY'S FEES § 4:35 (1973).
13. See, e.g., Brodie v. Watkins, 33 Ark. 545 (1878); Jones v. Kubalek, 215 Or. 320, 334

P.2d 490 (1959); Tonn v. Reuter, 6 Wis. 2d 498, 95 N.W.2d 261 (1959).
14. 1 S. SPEISER, supra n.11, at § 4:35, at 185.
15. See Bockman v. Rorex, 212 Ark. 948, 208 S.W.2d 991 (1948).
16. See In re Downs, 363 S.W.2d 679 (Mo. 1963); 1 S. SPEISER, supra n.11, at § 4:36.
17. For a more extensive discussion see Note, Limiting the Wrongfully Discharged At-

torney's Recovery to Quantum Meruit-Fracasse v. Brent, 24 HASTINGS L.J. 771, 778
(1973).

18. See 41 CIN. L. REv. 1002, 1004 (1972).
19. Id.
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vented by making the breach unprofitable for the client.20

Despite the deeply entrenched position that the contract rule enjoys, a
growing minority of jurisdictions have adopted the quantum meruit basis
of recovery.2 1 The leading case in this area is Martin v. Camp.22 In Mar-
tin, the New York Court of Appeals held that when an attorney employed
under a contingent fee basis is discharged without cause before the occur-
rence of the contingency, the attorney is limited to recovery under the
theory of quantum meruit.28 A cause of action to recover the reasonable
value of services accrues immediately upon the client's termination of the
contract.2 4

The court in Martin based its decision on the theory that every attor-
ney-client employment contract contains an implied provision permitting
the client to discharge the attorney at any time, with or without cause.2 5

The court reasoned that since the implied term in the contract precludes
any contractual breach on the part of the client, an attorney's recovery
must be limited to the reasonable value of services rendered.

In Fracasse v. Brent,2 the Supreme Court of California ruled that lim-
iting the discharged attorney to a quantum meruit recovery was consis-
tent with the public policy objective of unrestricted substitution of coun-
sel. 8 Unlike the New York line of cases that have followed the minority
rule set forth in Martin, Fracasse provided that the discharged attorney's
cause of action for quantum meruit recovery under a contingent fee con-
tract does not commence until the client successfully recovers by settle-
ment or judgment.2 9 Under Fracasse, an. attorney would be denied any
compensation if the client did not ultimately recover.8" The court's deci-
sion to delay commencement until the contingency occurs was based on
two factors. First, the client should not be forced to bear the burden of
attorneys' fees if there is no recovery. Second, any determination of the
reasonable value of the services rendered by the attorney is speculative
until the client recovers.3 1

The reasoning of California's Fracasse decision was adopted by the

20. Id.
21. See generally Annot., 92 A.L.R.3d 690 (1979).
22. 219 N.Y. 170, 114 N.E. 46 (1916).
23. Id. at _,114 N.E. at 48.
24. Id. at _, 114 N.E. at 49.
25. Id. at _, 114 N.E. at 48.
26. Id.
27. 6 Cal. 3d 784, 494 P.2d 9, 100 Cal. Rptr. 385 (1972).
28. Id. at 792, 494 P.2d at 14-15, 100 Cal. Rptr. at 390-91.
29. Id.
30. Id.
31. Id.
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North Carolina Court of Appeals in Covington v. Rhodes.3 2 Without dis-
cussion, the court in Covington also followed California's unique version
of the minority rule with regard to when the discharged attorney's cause
of action accrues." The court concluded that "any equitable interest by
the plaintiff in the recovery of defendants in the case at bar could not
attach 'until the case was prosecuted to a favorable judgment or settled
by the contracting attorney'.""

The development of Florida's case law has followed the general trend"
toward the minority rule. In Goodkind v. Wolkowsky," the Florida Su-
preme Court initially adopted the contract rule as the appropriate mea-
sure of damages for a wrongfully discharged attorney. 7 The Goodkind
rule remained unchanged in Florida until Kelner v. 610 Lincoln Road.,
Inc."

8

In Kelner, the Florida Supreme Court foreshadowed its eventual deci-
sion to adopt the minority rule of quantum meruit recovery. The unique
factual situation in Kelner, however, did not permit the court to resolve
completely the issue of whether the contract rule or a quantum meruit
theory is the appropriate basis for recovery. Employed under a contin-
gency fee contract, Kelner was discharged without cause by his client af-
ter the client had fully recovered. 0 The court's opinion did include pro-
phetic dictum concerning the future of the contract rule in Florida:

We do agree with the District Court that Goodkind v. Wolkowsky ...
applies to a fixed fee contract and does not establish precedent for con-
tingent fee contracts.

Quantum meruit may well be the proper standard when the discharge
under a contingent fee contract occurs prior to the obtaining of the full
settlement contracted for under the attorney-client agreement, with the
cause of action accruing only upon the happening of the contingency to
the benefit of the former client. That issue, however, is not factually
before us and we do not make that determination in this cause."0

Rosenberg v. Levin"1 is the first Florida Supreme Court case to address

32. 38 N.C. App. 61, 247 S.E.2d 305 (1978), cert. denied, 296 N.C. 410, 251 S.E.2d 468
(1979).

33. Id. at 66, 247 S.E.2d at 308.
34. Id. (quoting Potts v. Mitchell, 410 F. Supp. 1278, 1282 (W.D.N.C. 1976)).
35. See Johnson v. Long, 15 Ill. App. 3d 506, 305 N.E.2d 30 (1973); In re Estate of Poli,

1314 N.J. Super 222, 338 A.2d 888 (1975).
36. 132 Fla. 63, 180 So. 538 (1938).
37. Id. at -, 180 So. at 543.
38. 328 So. 2d 193 (Fla. 1976).
39. Id. at 195.
40. Id. at 196 (citation omitted)(emphasis in original).
41. - So. 2d at _.
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squarely the issue of whether an attorney discharged without cause,
before completing a contingent fee contract, should be allowed to recover
the full contract price or the reasonable value of his services."' In reach-
ing its decision to adopt the minority rule, the court's opinion in Rosen-
berg strongly emphasized the unique nature of the attorney-client rela-
tionship.4 The court stated that public confidence in the legal system is
best served by fostering attorney-client relationships that are based on
the client's trust and confidence in his legal representative."" Relying on
the court's discussion in Goodkind,45 the Rosenberg court concluded that
the client's freedom to change legal representatives is the most important
factor in providing these relationships of trust and confidence. 4 6

The court reasoned that a client's freedom to change legal counsel (dis-
charging one attorney and hiring another) is a function of the costs in-
volved 47 and that the contract rule, in allowing the discharged attorney to
recover the full contract price, severely restricts the client's freedom to
discharge his attorney. 4s The court used the following hypothetical exam-
ple to illustrate the practical effects of the contract rule on clients' costs
in discharging an attorney. If, in a contract rule jurisdiction, a client dis-
charges his attorney, the client risks having to pay the discharged attor-
ney the full contract price. The court noted that the economics of having
to pay a discharged attorney full contract price, when the client is also
faced with the costs of hiring a second attorney, would often be prohibi-
tive.49 Therefore, the court concluded, application of the contract rule
can have a "chilling effect on the client's power to discharge his
attorney."50

Although the court in Rosenberg cited Martin"1 as the basis for the
general rule of quantum meruit recovery, the court's decision relied most
heavily on the California case of Fracasse v. Brent.52 The court, noting
that the only difference in the rules of the two cases involves the com-

42. The question was left open in Kelner. It should be noted that the issue was ad-
dressed at the district court level in Sohn v. Brockington, 371 So. 2d 1089 (Fla. Dist. Ct.
App. 1979), cert. denied, 383 So. 2d 1202 (Fla. 1980). Of course, the Florida Supreme Court
actually dealt with this issue initially in Rosenberg v. Levin, No. 57-530 (Fla. June 11, 1981),
vacated, - So. 2d - (Fla. 1982).

43. - So. 2d at.
44. Id. at_.
45. 132 Fla. 63, 180 So. 538 (1938). See notes 35-36 supra and accompanying text.
46. - So. 2d at.
47. Id. at_.
48. Id. at_.
49. Id. at_.
50. Id. at_.
51. 219 N.Y. 170, 114 N.E. 46 (1916).
52. 6 Cal. 3d 784, 494 P.2d 9, 100 Cal. Rptr. 385 (1972).

1982]



968 MERCER LAW REVIEW [Vol. 33

mencement of the discharged attorney's cause of action,58 considered the
rule in Fracasse to be preferable" because such a rule delays the accrual
of the cause of action, for attorneys under contingent fee contracts, until
the former client successfully recovers. The court added that deferring
the commencement of the cause of action "further supports the preserva-
tion of a client's freedom to discharge,"' 5 and also noted that the Fra-
casse version does not permit the discharged attorney to recover if the
client does not eventually recover. 6 The court concluded that the Fra-
casse version of the minority rule creates a workable balance between the
attorney's right to receive reasonable compensation and the client's free-
dom to terminate legal representation."

In anticipation of criticism of its decision, the court in Rosenberg recog-
nized that abandoning the contract rule and limiting attorneys to a quan-
tum meruit recovery places attorney-client agreements beyond ordinary
rules of contract." The court, however, stated that its decision to adopt
the minority rule merely reflects the unusual circumstances surrounding
the attorney-client relationship." Finding no merit in the objections
commonly raised by opponents of the minority rule, the court particularly
dismissed the contention that attorneys would become increasingly reluc-
tant to enter contingent fee contracts.6

The court applied the newly adopted minority rule to the facts of the
Rosenberg case, and concluded that the two attorneys discharged without
cause were properly limited to recovering the reasonable value of their
services. 61 In rejecting its earlier decision to allow the quantum meruit
recovery to exceed the contract price, however, the court concluded that
without the contract limitation the attorney would receive more than he
bargained for in the initial contact." The court, therefore, reinstated the
district court's award of $10,000 based on the fixed portion of the employ-
ment contract. Because Levin's ultimate recovery did not exceed
$600,000, the contingency portion of the employment contract did not
enter into the damage award.68

Criticism of the rule adopted in Rosenberg should be limited to the
court's decision to follow the Fracasse version of quantum meruit recov-

53. - So. 2d at.
54. Id. at _.
55. Id. at _.
56. Id. at _.
57. Id. at _.
58. Id. at -.

59. Id. at _.
60. Id. at _.
61. Id. at _.
62. Id. at _.
63. Id. at_.
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ery. The public's interest in promoting attorney-client relationships,
which are founded upon confidence and trust, is best served when the
client is economically free to seek alternative counsel. A client should not
be forced to retain an attorney in whom the client lacks confidence
merely because he is financially constrained to do so. Limiting an attor-
ney to recovery based upon quantum meruit would seem to alleviate the
problem of prohibitive costs. When the wrongfully discharged attorney's
cause of action does not commence until the client successfully recovers,
the attorney's recovery becomes dependent on the competency of his
successor.

The Martin version of the minority rule strikes a better balance be-
tween the competing economic interests involved in attorney-client rela-
tionships. Under Martin, the client enjoys the freedom to disaffirm the
contract and becomes liable only for the reasonable value of the attor-
ney's services. Likewise, the attorney is compensated for his work inde-
pendent of the outcome of the client's subsequent litigation. The Florida
Supreme Court's decision in Rosenberg to defer commencement of the
cause of action until the contingency occurs results in the attorney's re-
covery resting upon circumstances totally beyond the attorney's control.
Although contingent fee contracts inherently involve the risk that the at-
torney may not recover, that risk should be a function of the discharged
attorney's competence and not dependent upon his successor's compe-
tence. Ironically, Rosenberg may result in clients losing their most valua-
ble access to economic freedom to change legal counsel. In light of the
deferred commencement aspect of the court's decision in Rosenberg, Flor-
ida attorneys undoubtedly will be more reluctant to enter contingent fee
contracts.

RANDY WARNER
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