
Flynn v. City of Cambridge: Guideposts for
the Control of Condominium Conversions

In Flynn v. City of Cambridge,' the Massachusetts Supreme Judicial
Court upheld an ordinance of the city of Cambridge, Massachusetts, regu-
lating the eviction from and condominium conversion of housing subject
to rent control. The court ruled that the ordinance was within the author-
ity of the city' and that the ordinance did not operate as an unconstitu-
tional taking.3 In upholding this ordinance, the Supreme Judicial Court
of Massachusetts has taken a giant step toward alleviating the problem of
the rental housing shortage created by condominium conversion.

On August 13, 1979, the city of Cambridge enacted Ordinance 926," "an
ordinance regulating eviction from and condominium conversion of hous-

• ing subject to rent control. '" The ordinance, enacted under State Statute,
chapter 36 of the Acts of 1976,6 states that "[iln order to carry out the
purposes of [c. 36] . . . it is necessary for the Cambridge City Council, in
exercise of its powers under section 6 of the Home Rule Amendment and
under section 5([c]) of [c. 36], to regulate the removal of controlled rental
housing units from the market."'7 The effect of the ordinance was to deny
a condominium owner the right to occupy his unit if it was used for rental
housing on or before the effective date of the ordinance, unless the city
rental control board issued a permit.8 The ordinance would cease to be in
effect when the vacancy rate in the total supply of controlled rental hous-

1. _ Mass. _, 418 N.E.2d 335 (1981).
2. Id. at _, 418 N.E.2d at 339.
3. Id. at _, 418 N.E.2d at 339-40.
4. Cambridge, Mass., Ordinance 926 (Aug. 13, 1979) [hereinafter referred to as the

Ordinance].
5. - Mass. at -, 418 N.E.2d at 336.
6. 1976 Mass. Acts ch. 36 [hereinafter referred to as Chapter 36].
7. - Mass. at -, 418 N.E.2d at 337 (quoting ordinance).
8. The court set forth the following criteria in the margin:

(d) Considerations. In deciding whether a grant to permit under this section, the
board shall consider: (1) the benefits to the persons sought to be protected by
the Act and by this section; (2) the hardships imposed on the tenants residing in
the unit proposed to be removed, including any mitigating provisions made by the
applicant; and (3) any aggravation of the shortage of decent rental housing ac-
comodations, especially for families of low and moderate income and elderly peo-
ple on fixed incomes, which may result from the removal.

_ Mass. at -, 418 N.E.2d at 337 n.4.
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ing exceeded four percent, or the total number of rental units, exclusive
of public housing units, exceeded the number as of January 1, 1970.'

Herbert T. Flynn and other owners of Cambridge realty subject to the
ordinance brought an action in the Superior Court of Middlesex County
to contest the validity of the ordinance. 10 Plaintiffs alleged that they
were irreparably injured by the operation of the ordinance and sought a
preliminary injunction against its enforcement." The court upheld the
ordinance and direct appellate review was granted to the Supreme Judi-
cial Court of Massachusetts."2 The supreme court affirmed the superior
court's holding."8

Puerto Rico, was the first American jurisdiction, in 1958, to allow for
the adoption of condominiums as a form of housing.1 4 The federal gov-
ernment gave its stamp of approval to the condominium form of housing
in 1961 by authorizing the Federal Housing Administration to insure
mortgages on condominium dwellings." By 1968, every state and the Dis-
trict of Columbia had passed condominium enabling statutes." The adop-
tion of the Puerto Rican legislation and the Congressional acceptance of
the condominium form of ownership are generally given credit for having
initiated the chain reaction that has led to the amazing spread of con-
dominum laws across the country in such a short time.' 7

The demand for condominiums has been increasing for a number of
years."s The fastest growing segment of the condominium development
field is the conversion.'9 One commentator has noted that "inflation is a
major cause of condominium conversion viability and popularity. While
most of the costs associated with apartment project ownership and opera-
tion are increasing with inflation, rental rates have simply not kept

9. Id.
10. - Mass. at -, 418 N.E.2d at 336.
11. Id.
12. Id.
13. Id. at -, 418 N.E.2d at 340.
14. Horizontal Property Act, P.R. LAWS ANN. tit. 31, §§ 1001-1059 (1958)(current version

at P.R. LAWS ANN. tit. 31, §§ 1291-1294d (Supp. 1979)).
15. National Housing Act of 1961, Pub. L. No. 87-70, § 234, 75 Stat. 160.
16. U.S. DEP'T OF HOUSING AND URBAN DEVELOPMENT, CONDOMINIUM/COOPERATIVE STUDY

IV-21 (1975).
17. A. FERRER & K. STECHER, LAW OF CONDOMINIUM, § 2 at 2 (1967).
18. U.S. DEP'T OF HOUSING AND URBAN DEVELOPMENT, CONDOMINIUM/COOPERATIVE STUDY

IV-8-9 (1975) cites the following factors affecting the demand for condominiums: (1) An
increase in the number of new households with a decrease in the average household size; (2)
An increased share of "empty nesters" and retired people; (3) Rapidly rising land values and
construction costs; (4) Increased household incomes resulting in an increased number of
people in the housing market; and (5) A growing acceptance of higher density, multiple
family housing.

19. K. ROMNEY, CONDOMINIUM DEVELOPMENT GUIDE § 10.01[2), at S10-5 (Supp. 1981).
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pace." 0 The increased demand for condominium housing coupled with
the decreased viability of rental housing have caused a tremendous in-
crease in the number of rental housing units converted to condomini-
ums.21 The increased conversion of rental'housing has placed severe hard-
ships on the poor who are unable to secure financing and the elderly who
cannot obtain longer term mortgages and do not have the funds to
purchase outright.2 2 For this reason, many municipalities now seek to
control the rate of conversion of rental units to condominiums. By limit-
ing the number of conversions, municipalities can maintain an adequate
supply of available rental housing for those who cannot purchase their
own dwellings.

Long before the advent of the conversion phenomenon, municipalities
had sought to maintain an adequate level of affordable rental housing for
those persons captive in the rental market. This objective was accom-
plished by way of rent controls.

The foundation for rent control authority was laid during the first
World War. In Block v. Hirsh,"3 the Supreme Court upheld rent control
provisions in Washington, D.C., made necessary by the influx of military
personnel into the Washington area. The ordinance had the effect of
prohibiting the eviction of a tenant, notwithstanding the end of his lease
term, unless the landlord himself sought to occupy the dwelling. 4 By this
ordinance, landlords were prevented from capitalizing on the tremendous
shortage of housing created by the war effort. In upholding the constitu-
tionality of the ordinance, the Court ruled that "a public exigency will
justify the legislature in restricting property rights in land to a certain
extent without compensation.' 5 Thus, it was established that when a
public emergency exists, it is within the war power conferred on govern-
ments not only to restrict the property rights of individuals without com-
pensation, but also to interfere with their contract rights." The principle
of restricting the property rights of individuals under the war power was
continued during the second World War.' 7

20. Id.
21. It is pointed out that the city of Atlanta, Georgia has gone from zero conversions in

1977 to approximately 1000 to 2000 in 1979. Id. at S10-7.
22. U.S. DEP'T OF HOUSING AND URBAN DEVELOPMENT, CONDOMINIUM/COOPERATIVE STUDY

V-6 (1975).
23. 256 U.S. 135 (1921).
24. Id. at 154.
25. Id. at 156. See, e.g., Edgar A. Levy Leasing Co. v. Siegel, 258 U.S. 242 (1922); Marcus

Brown Holding Co. v. Feldman, 256 U.S. 170 (1921).
26. See generally Edgar A. Levy Leasing Co. v. Siegel, 258 U.S. 242, 292 (1922); Marcus

Brown Holding Co. v. Feldman, 256 U.S. 170, 198 (1921).
27. See Woods v. Miller, 333 U.S. 138 (1948); Fleming v. Rhodes, 331 U.S. 100 (1947);

Bowles v. Willingham, 321 U.S. 503 (1944). See also Federal Housing and Rent Control Act
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After World War II and continuing to the present, local governments
were still faced with a shortage of affordable rental housing. In the ab-
sence of a war effort, municipalities enacted rent control legislation under
their general police powers. These ordinances have been consistently up-
held against constitutional attacks.28

With the validity of rent controls established, local governments are
free to prevent evictions and establish reasonable rental rates for citizens
who must depend on rental housing. But, because of the increased market
for condominium housing, localities are finding their available supply of
rental housing being depleted by conversion to condominiums. Thus, in
order to effectuate the goal of protecting the housing interests of its citi-
zens, municipalities have sought to control the rate of the conversion of
their rental housing stock. The vehicle used to accomplish this goal is the
condominium conversion ordinance.
"To establish the validity of ordinances regulating the conversion of

rental units, local governments must pass two tests.2 9 The first test deals
with the municipality's authority under state law and the second with the
constitutionality of the legislation.

The question of whether a municipality has the authority to enact con-
dominium conversion ordinances is determined by the existing statutory
provisions of the state in which the municipality lies.

The powers of local governing bodies are wholly derived from legislation,
whether in statutory or constitutional provisions or both, and it is a well
established principle .... that municipal powers are strictly limited to
those expressly or impliedly authorized or necessarily incidental to the
objectives for which the municipal corporation was brought into being.30

of 1947, 50 U.S.C.A. app. § 1891 (Supp. 1981).
28. See Eisen v. Eastman, 421 F.2d 560 (2d Cir. 1969), cert. denied, 400 U.S. 841 (1970);

Amsterdam-Manhattan, Inc. v. City Rent & Rehabilitation Administration, 15 N.Y.2d 1014,
207 N.E.2d 616, 260 N.Y.S.2d 23 (1965)(approached rent control as in other price fixing
contexts, citing Nebbia v. New York, 291 U.S. 502 (1934)). See also Birkenfeld v. City of
Berkeley, 17 Cal. 3d 129, 550 P.2d 1001, 130 Cal. Rptr. 465 (1976); Westchester W. Number
2 Ltd. Partnership v. Montgomery County, 276 Md. 448, 348 A.2d 856 (1975)(upheld rent
control as reasonably related to the accomplishment of a legitimate governmental purpose);
Huard v. Forest St. Hous., Inc., 366 Mass. 203, 316 N.E.2d 505 (1974)("roll back" provisions
of rent control ordinance did not unconstitutionally impair the obligation of leases entered
into prior to the effective date of the rent control act); Mayo v. Boston Rent Control Adm'r,
365 Mass. 575, 314 N.E.2d 118 (1974)(upheld denial of certificate of eviction when landlord
sought to evict low income tenants and renovate in order to raise rent and allow high in-
come tenants to occupy); Russell v. Treasurer & Receiver Gen., 331 Mass. 501, 120 N.E.2d
388 (1954); Warren v. City of Philadelphia, 382 Pa. 380, 115 A.2d 218 (1955).

29. See generally Grace v. Town of Brookline, - Mass. -, 399 N.E.2d 1038 (1979); Zuss-
man v. Rent Control Bd. of Brookline, 367 Mass. 561, 326 N.E.2d 876 (1975).

30. 3 C. SANDS, STATUTES AND STATUTORY CONSTRUCTION § 64.02, at 107 (4th ed. 1974).
See also J. DILLON, MUNICIPAL CORPORATIONS § 237, at 449 (5th ed. 1911); 1 E. MCQUILLIAN,
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This proposition has been followed in numerous jurisdictions.81

It is incumbent upon the municipality to show that authority for the
proposed ordinance is either granted by state statute or "necessarily inci-
dental" to the basic purposes of the municipality. Rent control has been
considered incidental to the exercise of independent municipal powers. In
Heubeck v. Mayor of Baltimore,s2 the Maryland Court of Appeals upheld
the validity of Baltimore's rent control ordinance drafted to become effec-
tive after the expiration of an existing state enabling statute. The court
ruled that "[t]he City of Baltimore has the power to enact rent control
legislation, even in the absence of an enabling act, provided such legisla-
tion is not in conflict with the Constitution of the State of any Public
General Law thereof."8 There is, however, authority reaching the oppo-
site conclusion."

Even if a municipality's authority is not in question, it must show that
the ordinance is not in contravention of state statutory law. In Claridge
House One, Inc. v. Borough of Verona," an ordinance providing for a one
year moratorium on conversion of rental units was held invalid as pre-
empted by state law.8 6 Similarly, in Zussman v. Rent Control Board, 7 a
conversion control ordinance was held to be contrary to the policy of en-
couraging homeownership contained in the state enabling legislation."

One method used to invoke conversion control, in the absence of ex-
press statutory permission, is through the zoning power conferred upon
the municipality by the state. Cities have sought to declare condomini-
ums a separate use for the purpose of zoning administration. By doing so,
any person seeking to convert rental property to condominiums would
have to obtain a variance or zoning change to do so. Courts presented

THE LAW OF MUNICIPAL CORPORATIONS § 10.9, at 755-62 (3d ed. 1979).
31. Old Colony Gardens, Inc. v. City of Stamford, 147 Conn. 60, 156 A.2d 515 (1959);

City of Cambridge v. Commissioner of Pub. Welfare, 357 Mass. 183, 256 N.E.2d 782 (1970);
Tietjens v. City of St. Louis, 359 Mo. 439, 222 S.W.2d 70 (1949); Wagner v. Mayor of New-
ark, 24 N.J. 467, 132 A.2d 794 (1957); Triangle Oil, Inc. v. North Salt Lake Corp., 609 P.2d
1338 (1980); Hinesburg Sand & Gravel Co. v. Town of Hinesburg, 135 Vt. 484, 380 A.2d 64
(1977); Port of Seattle v. Washington Utils. & Transp. Comm'n, 92 Wash. 2d 789, 597 P.2d
383 (1979).

32. 205 Md. 203, 107 A.2d 99 (1954).
33. Id. at -, 107 A.2d at 101.
34. Marshall House, Inc. v. Rent Review & Grievance Bd., 357 Mass. 709, 717-18, 260

N.E.2d 200, 207 (1970).
35. 490 F. Supp. 706 (D.N.J.), af'd, 633 F.2d 209 (3d Cir. 1980).
36. The state statute required that regulations effecting condominiums must be based on

the nature and use of the dwelling and not the fact that the dwelling is used as a condomin-
ium. Id. at 712.

37. 367 Mass. 561, 326 N.E.2d 876 (1975).
38. Id. at -, 326 N.E.2d at 879.
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with this form of regulation have been quick to hold it invalid.8 9 The ba-
sic premise used in rejecting this approach is that the proper concern of
planning and zoning regulation is that of restricting use rather than form
of ownership.

Assuming an ordinance is found to be authorized under state law, it
must also pass a constitutional test. The principal constitutional chal-
lenge comes from the fifth amendment's prohibition of the taking of
property without compensation.4 0

An ordinance designed to provide for the general health and welfare of
the citizens under its jurisdiction is said to gain effect through the general
police power of the local governing entity. Police powers "are nothing
more or less than the powers of government inherent in every sovereignty
. . . that is to say, . . , the power to govern men and things within the
limits of its dominion.""' When property is taken under proper exercise of
the police power, no compensation is due. But, when property is acquired
through government's power of eminent domain, the property owner
must be compensated. "' "[lit may be said that the state takes property by
eminent domain because it is useful to the public, and under the police
power because it is harmful."'8 It is therefore incumbent upon the munic-
ipality to show that its conversion ordinance is a valid exercise of its po-
lice power; otherwise it will be required to compensate the property
owner.

As a general rule, property is not appropriated to another use, but is
destroyed or its value impaired, under the police power." Government
control of condominium conversion has the impact of traditional police
power regulation. By requiring the landlord to continue operation of
rental property, the value of the property may be impaired, but it has not
been appropriated to another use.

The primary issue in determining the constitutionality of a conversion

39. See City of Miami Beach v. Arlen King Cole Condominium Assoc., 302 So. 2d 777
(Fla. 1974); Segal Constr. Co. v. Zoning Bd. of Adjustments, 134 N.J. Super. 421, 341 A.2d
667 (1975); Maplewood Village Tenants Assoc. v. Maplewood Village, 116 N.J. Super. 372,
282 A.2d 428 (1971); Bridge Park Co. v. Borough of Highland Park, 113 N.J. Super. 219, 273
A.2d 397 (1971); Kaufman & Broad, Inc. v. Board of Supervisors, 20 Pa. Commw. Ct. 116,
340 A.2d 909 (1975). But see Goldman v. Town of Dennis, 375 Mass. 197, 375 N.E.2d 1212
(1978).

40. U.S. CONST. amend. V. See, e.g., Chicago, B.& Q.R.R. v. Chicago, 166 U.S. 226, 239
(1897)(5th Amendment restriction on police power applies to the states through the 14th
Amendment).

41. License Cases, 46 U.S. (5 How.) 505, 583 (1847).
42. E. FREUND, THE POLICE POWER § 511, at 546-47 (1904).
43. Id.
44. J. SACKMAN, NICHOLs' THE LAW OF EMINENT DOMAIN § 1.42[2], at 1-158-66 (rev. 3d

ed. 1981).

954 [Vol. 33



CONDOMINIUM CONVERSIONS

ordinance is whether it is within the limits of the police power.'8 The
Supreme Court of the United States defined the traditional limits of the
police power in Village of Euclid v. Ambler Realty Co.46 The Village of
Euclid adjoined and was practically a suburb of Cleveland, Ohio. The
greater portion of the land area was farmland and unimproved acreage.7

Plaintiff owned vacant land that was immediately in the path of Cleve-
land's industrial development and which had been held for that purpose.
Euclid passed a zoning ordinance which prohibited the use of plaintiff's
land for industrial use.' 8 The Supreme Court stated that before an ordi-
nance can be declared unconstitutional, the provisions of the ordinance
must be "clearly arbitrary and unreasonable, having no substantial rela-
tion to the public health, safety, morals, or general welfare.'"" With the
decision in Euclid, and the cases following therefrom, the scope of munic-
ipalities' power under zoning were left primarily up to individual state
courts.

The United States Supreme Court in Goldblatt v. Town of Hemp-
stead50 again examined the constitutionality of zoning regulation and de-
scribed an expansive power of local government to regulate land use.5 1 In
1953, the town of Hempstead amended its zoning ordinance to prohibit
excavation below the water table. Because of the amendment, the owner
of property used for sand and gravel excavation was effectively precluded
from continuing this operation, although the operation had been in exis-
tence since 1927.12 In upholding the zoning amendment, the Court stated
that if an "ordinance is otherwise a valid exercise of the town's police

45. See Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922) in which the Court stated:
Government hardly could go on if to some extent values incident to property
could not be diminished without paying for every such change in the general law.
As long recognized, some values are enjoyed under an implied limitation and must
yield to the police power. But obviously the implied limitation must have its lim-
its, or the contract and due process clauses are gone. One fact for consideration in
determining such limits is the extent of the diminution.

Id. at 413.
46. 272 U.S. 365 (1926). See also Construction Indus. Assoc. v. City of Petaluma, 522

F.2d 897 (9th Cir. 1974), cert. denied, 424 U.S. 934 (1976); Turnpike Realty Co. v. Town of
Dedham, 362 Mass. 221, 284 N.E.2d 891 (1972); Southern Burlington County NAACP v.
Mount Laurel, 67 N.J. 151, 336 A.2d 713, appeal dismissed and cert. denied, 423 U.S. 808
(1975); Golden v. Planning Bd., 30 N.Y.2d 359,.285 N.E.2d 291, 334 N.Y.S. 2d 138, appeal
dismissed, 409 U.S. 1003 (1972).

47. 272 U.S. at 379.
48. Id. at 384.
49. Id. at 395. See also Nectow v. City of Cambridge, 277 U.S. 183 (1928).
50. 369 U.S. 590 (1962). See also Hadacheck v. Sebastian, 239 U.S. 394 (1915).
51. J. NOWAK, R. ROTUNDA & J. YOUNG, CONSTrruTIONAL LAW 443 (1978)[hereinafter re-

ferred to as NOWAK & ROTUNDA].

52. 369 U.S. at 590.
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powers, the fact that it deprives the property of its most beneficial use
does not render it unconstitutional."5 3 The Court then set forth a two
part test to determine the validity of a land use regulation. "[T]he inter-
ests of the public [must] .. .require such interference; and. ... the
means [must be] reasonably necessary for the accomplishment of the pur-
pose, and not unduly oppressive upon individuals."" Under the test pro-
vided in Goldblatt, "only the most unusual and totally arbitrary zoning
ordinance could fail ... [thus] the Court has effectively eliminated the
compensation restriction in this area and left possible restriction of this
power to the state courts."55

Although the Court in Goldblatt appeared to have affirmatively estab-
lished the validity of traditional zoning powers, there still remain ques-
tions concerning the validity of less traditional property regulations. The
New York City Landmarks Preservation Law sought to impose restric-
tions, in addition to normal zoning restrictions, upon certain sites desig-
nated as "landmark sites." The United States Supreme Court in Penn
Central Transportation Co. v. New York City" ruled that the additional
restrictions imposed did not constitute a taking or otherwise require the
exercise of eminent domain. In Penn Central, the property owner sought
to erect a fifty-story tower over Grand Central Station, which had been
designated a "landmark site." The Landmark Commission had denied ap-
plication for the project but allowed for the transfer of the owner's un-
used building rights to adjacent property through a provision for "trans-
fer of development rights." In upholding the Commission's denial, the
Court stated that "while the challenged government action caused eco-
nomic harm, it did not interfere with interests that were sufficiently
bound up with the reasonable expectations of the claimant to constitute
'property' for Fifth Amendment purposes."' 7 The Court also noted that
the availability of "transfers of development rights" mitigated the loss to
the owner of historic property and was a factor in finding the law a rea-
sonable exercise of the police power."

To date, the Supreme Court has not reviewed a case dealing with a
condominium conversion ordinance. In fact, the number of such cases

53. Id. at 592.
54. Id. at 595. See generally NowAK & ROTUNDA, supra note 50, at 444 (1978).
55. NowAK & ROTUNDA, supra note 50, at 444 (1978). See also Steel Hill Dev. Co. v.

Town of Sanbornton, 469 F.2d 956 (1st Cir. 1972); Smoke Rise, Inc. v. Washington Subur-
ban Sanitary Comm'n, 400 F. Supp. 1369 (D. Md. 1975); Cappture Realty Corp. v. Board of
Adjustment, 133 N.J. Super. 216, 336 A.2d 30 (1975).

56. 438 U.S. 104 (1978).
57. Id. at 124-25. See also United States v. Willow River Power Co., 324 U.S. 499 (1945).
58. 438 U.S. at 137. See also Agins v. City of Tiburon, 447 U.S. 255 (1980); Andrus v.

Allard, 444 U.S. 51 (1979).

956 [Vol. 33



CONDOMINIUM CONVERSIONS

reaching the appellate level is limited.6 ' Of particular importance is a line
of Massachusetts cases leading up to Flynn.

In Zussman v. Rent Control Board0 the Supreme Judicial Court of
Massachusetts invalidated the City of Brookline's regulation of certifi-
cates of eviction in cases concerning the conversion of controlled rental
units into condominiums." In so ruling, the court found that the regula-
tion was in contravention of a policy of encouraging homeownership con-
tained in the state rent control enabling legislation. Thus, this case failed
to clear the first hurdle and the constitutional issue was not reached.

Subsequent to the Zussman decision, a special rent control statute, not
limited by the policy of homeownership, was interpreted by Brookline as
authorizing the implementation of rent and eviction control for the pur-
pose of limiting condominium conversions. In Grace v. Town of Brook-
line," the Supreme Judicial Court of Massachusetts upheld the authority
of Brookline to enforce the regulation and thus reached the constitutional
issue. The regulation rendered certificates of eviction unavailable to con-
dominium developers, but preserved the right of a condominium pur-
chaser to evict a tenant if the purchaser or a member of his immediate
family sought to occupy the unit. The regulation also provided for a six to
twelve month stay of eviction if the tenant occupied the unit at the time
of the sale.'" While the wholesale eviction of the residents of an apart-
ment building was prevented, the developer could still sell the units and
have the puchasers obtain certificates of eviction if they were going to
occupy the units themselves. Conversions were, therefore, not precluded
by the ordinance but merely impeded. Possession was only delayed and
the apartment retained its rental value.'

In upholding the constitutionality of the Brookline ordinance, the court
in Grace noted that the transfers of the right of possession from the own-
er to the tenant was not unlike the redistribution of rights effected by
rent and eviction control regulations previously upheld." The court fur-
ther noted that the regulation merely limited the property owner's right
to remove units from the rental market by delaying recovery for personal
occupation and that the delay period required did not render the ordi-
nance confiscatory." Also, because the owner could take possession even-

59. See Revera v. R. Cobian Chinea & Co., 181 F.2d 974 (1st Cir. 1950); Claridge House
One, Inc. v. Borough of Verona, 490 F. Supp. 706, affd., 633 F.2d 209 (3d Cir. 1980); Chi-
cago Real Estate Bd., Inc. v. City of Chicago, No. 79 C 1284 (N:D. Ill. Apr. 20, 1979).

60. 367 Mass. 561, 326 N.E.2d 876 (1975).
61. Id. at _, 326 N.E.2d 876 (1975).
62. - Mass. -, 399 N.E.2d 1038 (1979).
63. Id. at _, 399 N.E.2d at 1040.
64. Id. at _, 399 N.E.2d at 1046.
65. Id. at _, 399 N.E.2d at 1045.
66. Id. at _, 399 N.E.2d at 1046.

19821 957



MERCER LAW REVIEW

tually, a unit purchased for conversion had value as a condominium even
while tenant occupied, and the owner was entitled a fair rental return.
Based on these factors, the court ruled that the ordinance did not consti-
tute a taking without compensation.67

After the decision in Grace, the city of Cambridge tested its ordinance
in Flynn v. City of Cambridge.66 The court-broke the analysis of the case
into two distinct, major issues. The first issue addressed by the court
concerned the authority of the city council to enact Ordinance 926.11

The ordinance's declaration of emergency was first noted by the court.
The declaration stated that:

[a] serious public emergency continues to exist in the City of Cambridge
with respect to the housing of a substantial number of its citizens....
The emergency has worsened since 1976 because of the removal of a sub-
stantial number of rental housing units from the market by. condomin-
ium conversion, demolition, and other causes.7 0

The court noted that the reasonableness of those findings and the reason-
ableness of the city council's belief that the ordinance would alleviate
those conditions were not in question."

The court moved to the issue of whether Chapter 36 authorized the
enactment of the ordinance. It noted that "[w]hen analyzing a grant of
power to a municipal government we must keep in mind that a grant of
an express power carries with it all unexpressed, incidental powers neces-
sary to carry it into effect."' "7 The court thus defined the issue as whether
the city's ability to regulate the removal of rental housing stock from the
market could be considered an "unexpressed, incidental power necessary
to carry [c. 36] into effect. '" 8 The court answered the question in .the'af-
firmative, reasoning that if the rent control measures were to be anything
more than an interim measure, the city must be allowed to regulate the
removal of rental housing from the market.74 Otherwise, there would soon
be no rental units on which to confer Chapter 36 authority.

The court then noted the correlation between the enactment of rent
control measures and the increase in the rate of rental unit conversions.
On that premise, the court reiterated its holding that conversion control

67. Id. at -, 399 N.E.2d at 1047.
68. - Mass. -, 418 N.E.2d 335 (1980).
69. - Mass. at -, 418-N.E.2d at 337. The court limited its discussion to Chapter 36 of

the enabling legislation.
70. Id. at _, 418 N.E.2d at 337.
71. Id. at -, 418 N.E.2d at 337-38.
72. Id. at _, 418 N.E.2d at 338 (citing 3 C. SANDS, STATUTES AND STATUTORY CONSTRUC-

TION § 64.02 (4th ed. 1974)). The court then noted earlier cases applying this doctrine. Id.
73. Id.
74. Id. at -, 418 N.E.2d at 338-39.
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was essential to furthering the purpose of Chapter 36.75
The court then moved to the issue of the ordinance's constitutional-

ity.7 6 Plaintiffs contended "that the ordinance [was] unconstitutional be-
cause it eliminate[d] an owner's right to possess his condominium unit,
and the owner [was] not compensated for this deprivation. ' 7 The Court
divided its analysis of the constitutional issue to deal with two specific
classes of people affected by the ordinance.

The first class of people considered consisted of those who purchased
their condominiums after the effective date of the ordinance. The court
quickly disposed of this class by stating that those purchasers took with
notice of the ordinance and presumably the purchase price reflected the
restrictions imposed by the ordinance.7 8 The court noted that "[s]ince
these owners were notified that they had no right to occupy their unit,
they were not denied a right to which they had a legitimate expecta-
tion." 9 The court then ruled that the government is not required to com-
pensate an individual for the denial of a right to use that which he never
owned.80

The second class of owners contained those whose units were purchased
prior to the effective date and were being used for rental property on that
date. The court noted that this class of owners was denied the right to
occupy their units, a right they had when their units were purchased.8 '
Plaintiffs contended that a "taking" had occurred because they were de-
nied the ability to exploit a property interest they had believed was avail-
able for development.8' The court rebutted plaintiffs' premise by relying
on Penn Central Transportation Co. v. New York City.8

'Taking' jurisprudence does not divide a single parcel into discrete seg-
ments and attempt to determine whether rights in a particular segment
have been entirely abrogated. In deciding whether a particular govern-
mental action has effected a taking, [the focus is] rather both on the
character of the action and on the nature and extent of the interference
with rights in the parcel as a whole.8'

The court thereby established that the taking issue would be decided by

75. Id. at _, 418 N.E.2d at 339.
76. Id. at _, 418 N.E.2d at 339.
77. Id. at _, 418 N.E.2d at 339.
78. Id. at , 418 N.E.2d at 339.
79. Id. at _, 418 N.E.2d at 339.
80. Id. at _, 418 N.E.2d at 339.
81. Id. at _, 418 N.E.2d at 339.
82. Id. at _, 418 N.E.2d at 339.
83. 438 U.S. 104 (1978). See notes 44-46 supra and accompanying text.
84. - Mass. -, 418 N.E.2d at 339 (citing 438 U.S. at 130-31)(emphasis supplied by the

Massachusetts court).
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dealing with plaintiffs' entire bundle of rights, not just the right of
possession.

Two factors used in Penn Central were used by the Massachusetts
court to analyze the taking issue. Those factors dealt with whether the
ordinance interfered with plaintiffs' primary expectations concerning the
use of the property and whether plaintiffs were still able to obtain a rea-
sonable return on their investments." The court reasoned that because
the units were being used as rental units on the effective date of the ordi-
nance, the plaintiffs' primary expectations were the use of their units as
rental property.8 The fact that the ordinance diminished the value of
the property was conceded by the court.8 7 The court, however, cited es-
tablished authority for the proposition that a diminution in value does
not alone establish a taking."

The reasonable return factor of Penn Central was satisfied by the court
by noting that section 7(a) of Chapter 36 assured plaintiffs' right to re-
ceive a fair net operating income from their rental units. Thus, there was
no denial of a reasonable return on plaintiffs' investments.89 The court
then noted it was undisputed that the ordinance served a legitimate pub-
lic purpose and held that no taking had occurred." The judgment of the
superior court was therefore affirmed.

The decision of the Supreme Judicial Court of Massachusetts firmly
established the authority of local government to deal affirmatively with
the problem of the diminishing level of available rental housing caused by
conversion to condominiums. While the court's decision in Graces' laid
the foundation, Flynn expanded the powers conferred on municipalities."
Although the court's conclusion is amicable to the needs of local govern-
ments, portions of its analysis are questionable.

The court more or less brushed aside the claims of plaintiffs purchasing
their condominiums after the effective date of the ordinance.9' The fact

85. - Mass _, 418 N.E.2d at 339 (citing 438 U.S. at 136).
86. Id. at -, 418 N.E.2d at 340.
87. Id. at _, 418 N.E.2d at 340.
88. Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926); Pennsylvania Coal Co. v.

Mahon, 260 U.S. 393 (1922); Hadacheck v. Sebastian, 239 U.S. 394 (1915).
89. - Mass. at _, 418 N.E.2d at 340.
90. The court then made reference to the following cases, which analyzed the factors,

herein considered, and reached conclusions identical to the case at bar: Agins v. Tiburon,
447 U.S. 255 (1980); Andurs v. Allard, 444 U.S. 51 (1979); Penn Central Transp. Co. v. New
York City, 438 U.S. 104 (1978).

91. See notes 50-54 supra and accompanying text.
92. In Grace, conversions were merely impeded while in Flynn, the city was given the

power to control the rate of conversion in accordance with the existing demand for rental
housing.

93. - Mass. at -, 418 N.E.2d at 339.
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that plaintiffs purchased with notice should not have been so firmly dis-
positive. An individual who purchases a condominium could reasonably
expect to have a right to move in. Granted that he should expect to be
delayed until the end of the existing lease term, he could not reasonably
expect to be totally barred from occupation of his unit. Furthermore, one
has to look to the circumstances surrounding the purchase before it can
be concluded that the owner bargained for the encumberance on the
property. This is not to say that a taking has occurred concerning these
owners. The rights of these individuals, however, should have been given
a more comprehensive appraisal.

The court further assumed that the persons who purchased condomini-
ums before the effective date of the ordinance did so to receive rental
income; thus, their primary expectations were not thwarted. 4 It should
be considered, however, that there is a real possibility that certain pur-
chasers bought with only an expectation of occupying their condomini-
ums. Had such a person applied for a certificate of eviction prior to the
effective date of the ordinance, the certificate would presumably have
been granted. A purchaser who allowed an existing tenant to remain after
the effective date, however, forfeited his right of possession. The court
should not have been so ready to find a primary expectation of receiving
rental income.

The situation in Flynn is not completely analogous to that of Penn
Central." In Penn Central, plaintiff's primary expectation was the con-
struction of additional office space. The Supreme Court's decision did
not thwart this expectation, albeit the most economical expectation was
probably defeated. Plaintiff in Penn Central was still allowed special
consideration by way of transfers of development rights. The condomin-
ium purchaser with no investment motivation is, after Flynn, forced to
enter into an arrangement with marginal assurances of profit. This "in-
vestor" no doubt lacks the knowledge, experience, and time to handle
leased property. He will thus have to turn management of his property
over to a realty company. This added expense, plus the fact that residen-
tial leases are not subject to a high rate of return because of rent control,
could preclude the purchaser from obtaining a suitable condominium not
subject to the ordinance. If renting the converted apartments were a lu-
crative endeavor, the apartments would most likely not have been con-
verted. Therefore, the burden, which was originally on the apartment
owner, has been shifted to the condominium purchaser who only sought
to provide housing for his family. The applicability of Penn Central is
therefore not as clear cut as the court assumes. The only factor giving

94. Id. at -, 418 N.E.2d at 340.
95. See notes 55-57 supra and accompanying text.
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credence to Penn Central's application is that the public interests being
protected in Flynn are somewhat more important than the preservation
of historic sites in Penn Central.

The Flynn decision necessarily leaves open the question of the validity
of conversion control in the absence of a rent control statute. By dispos-
ing of the constitutional issues, the court provided guidelines for other
cities to follow. 6

HANK JARRETT

96. See Heubeck v. Mayor of Baltimore, 205 Md. 203, _, 107 A.2d 99, 101 (1954)(munici-
palities have power to enact rent control legislation, even in the absence of state authoriza-
tion, provided such legislation is not in conflict with the constitution of the state or public
law).
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