
NOTES

Sholly v. United States Nuclear Regulatory
Commission: The Agency's Statutory Duty

to Provide a Hearing

In Sholly v. United States Nuclear Regulatory Commission,' the
United States Court of Appeals for the District of Columbia Circuit held
that the United States Nuclear Regulatory Commission (NRC) is re-
quired to hold a hearing prior to its amendment of a nuclear power
plant's operating license whenever a hearing is requested, even though
the NRC has found that the amendment poses no "significant hazards
consideration."" The court of appeals found that the NRC had violated
section 189(a) of the Atomic Energy Act of 19543 by failing to provide a
hearing before it issued an order that temporarily modified the Three

1. 651 F.2d 780 (D.C. Cir. 1980)(per curiam).
2. Id. at 791. See also id. at 787, 789.
3. Atomic Energy Act of 1954, § 189(a), Pub. L. No. 83-703, 68 Stat. 919, 955, as

amended by Act of 1957, Pub. L. No: 85-256, § 7, 71 Stat. 579 (1957), and by Act of 1962,
Pub. L. No. 87-615, § 2, 76 Stat. 409 (1962)(codified at 42 U.S.C. § 2239(a) (1976)). Section
189(a) provides, in relevant part, as follows:

In any proceeding under this chapter, for the granting, suspending, revoking, or
amending of any license or construction permit.., the Commission shall grant a
hearing upon the request of any person whose interest may be affected by the
proceeding, and shall admit any such person as a party to such proceeding. The
Commission shall hold a hearing after thirty days' notice and publication once in
*the Federal Register, on each application. . . for a construction permit for a facil-
ity. . . .In cases where such a construction permit has been issued following the
holding of such a hearing, the Commissin may, in the absence of a request there-
fore by any person whose interest may be affected, issue.., an amendment to an
operating license without a hearing, but upon thirty days' notice and publication
once in the Federal Register of its intent to do so. The Commission may dispense

* with such thirty days' notice and publication with respect to any application for
. . an amendment to an operating license upon a determination by the Commis-

sion that the amendment involves no significant hazards consideration.
The third and fourth sentences were added by the 1962 amendment.
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Mile Island nuclear power plant's license.4

On March 28, 1979, an accident occurred at the Three Mile Island nu-
clear power plant (TMI) and, as a result, high concentrations of radioac-
tive gas accumulated in the ieactor containment building.5  The NRC
first shut down the facility completely6 and shortly thereafter gave notice
of its intent to prepare an Environmental Impact Statement.7 This State-
ment was to examine alternative means by which the TMI wastes could
be disposed. Pursuant to this notice, the NRC studied various methods of
decontamination and concluded that venting the gas into the atmosphere
would present no "significant environmental impact." This conclusion
was based in part on its finding that, although release rates would exceed
those permitted at the time, off-site dose limits would not be violated. In
response to this assessment, petitioners submitted comments to the NRC
and thereby made known their opposition to the agency's proposed
action.9

On June 12, 1980, however, the NRC issued an Order for Temporary
Modification of License, which permitted the power plant to release the
gas from the containment building at a faster rate than the existing li-
cense allowed.1" This order stated that the modification contained "no
significant hazards consideration."" A second order authorized the re-
lease of the gas, which was to begin in ten days. Four days after these
orders were issued, petitioners requested the NRC to reconsider both its
"no significant hazards" finding and the effective date of the order, but
they received no response from the NRC. Petitioners then requested the

4. 651 F.2d at 789. Three public utilities companies jointly hold Three Mile Island's
(TMI) operating license and they were intervenors in this action. They filed a petition for
rehearing en banc of the court's decision, but the petition was denied. 651 F.2d 792 (D.C.
Cir. 1981). Judges Tamm, MacKinnon, Robb, and Wilkey dissented on the grounds that the
judiciary could not impose administrative procedures on an agency in excess of the statutory
minima; that the NRC had a long-standing policy of permitting license amendments with-
out hearings in "no significant hazards" situations; that the NRC could not effectively hear
the number of cases that would come before it; and that post hoc hearings would be ade-
quate to resolve the issues presented by most amendments. Id. at 793.

5. All facts are taken from the opinion of the court of appeals, 651 F.2d at 782-84.
6. See 44 Fed. Reg. 45,271 (1979).
7. See 44 Fed. Reg. 67,738 (1979).
8. 651 F.2d at 783. In the meantime the NRC had issued an order that prohibited vent-

ing the containment building until the venting had been approved. See 45 Fed. Reg. 11,282
(1980). Thus, the NRC apparently recognized the potential adverse effects of venting early
in its evaluation of the accident.

9. 651 F.2d at 789 n.25. The court deemed these submitted comments, or "expressions of
interest," to be a request for a hearing. "[Pletitioners' continued interest in-and opposition
to-the actions of the NRC at TMI-2 clearly constituted a request for a hearing." Id. The
question of whether there was in fact a request was not argued by the parties. Id.

10. See 45 Fed. Reg. 41,251 (1980).
11. 45 Fed. Reg. at 41,252. See 651 F.2d at 783.
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court of appeals to review the two orders and to grant emergency injunc-
tive relief, but this request was denied. The next day, petitioners filed a
request for a hearing with the NRC.1 Nevertheless, the gas was released
between June 28 and July 11, 1980. Petitioners then brought the present
action, seeking declaratory relief against the NRC in the Court of Appeals
for the District of Columbia Circuit.1 3

.The NRC possesses statutory authority to regulate nuclear power in
the United States. This power is granted to it by 42 U.S.C. section
5841(f), which bestows upon the Commission all "licensing and related
regulatory functions" with respect to nuclear plants.' Coexistent with
this authority, however, is the NRC's affirmative duty to act in the public
interest. The Atomic Energy Act of 1954 in effect mandates that the NRC
perform its functions "in a manner that will protect public health and
safety." 5 Moreover, the courts have recognized this mandate and articu-
lated it consistently.1" One reviewing court, for example, stated that
"Congress has viewed the responsibility of the Commission as being con-
fined to scrutiny of and protection against hazards from radiation."1 7

Despite this obligation to the public, the NRC nevertheless enjoys a
large measure of discretion in the exercise of its regulatory authority.

12. This hearing request was referred to an Atomic Safety and Licensing Board. Appar-
ently no action was taken by the board prior to the venting the next day. See 651 F.2d at
783.

13. The United States Courts of Appeals maintain exclusive jurisdiction over all NRC
"final orders" concerning the licensing of nuclear power plants by the interplay of 42 U.S.C.
§ 2239(a) and (b) (1976) and 28 U.S.C. § 2342(4) (1976). First, section 2239(b) authorizes
judicial review in general of "any final order entered in any proceeding" under that section,
such as a proceeding to amend an operating license. Then section 2342(4) grants the federal
courts of appeals exclusive jurisdiction over all orders made reviewable by section 2239(b).
In the present instance, the District of Columbia Circuit is actually reviewing three cases. A
petition for review and a petition for mandamus had originally been filed in the Third Cir-
cuit, but those cases were transferred to the D.C. Circuit and consolidated with the Sholly
case following a motion by the NRC. 651 F.2d at 783 n.11.

14. Atomic Energy Reorganization Act of 1974, Pub. L. No. 93-438, 88 Stat. 1242, title
II, § 201(f), as amended by Pub. L. No. 94-79, 89 Stat. 413, 414, title II, §§ 201-203 (codified
at 42 U.S.C. § 5841(0 (1976)). In particular, the Energy Reorganization Act abolished the
old Atomic Energy Commision (AEC) and transferred its licensing and regulatory functions
to the new Nuclear Regulatory Commission (NRC).

15. Comment, Nuclear Accidents: Judicial Review of the NRC's Duty to Issue a
Health Warning, 9 FORDHAM URB. L.J. 353, 361 (1980-81)[hereinafter cited as Nuclear Acci-
dents]. Specific sections of the Atomic Energy Act which require the NRC to "protect the
health and safety of the public" include 42 U.S.C. §§ 2051(d), 2073(b), 2099, 2133(d),
2201(b), and 2232(a) (1976), 42 U.S.C. § 2111 (Supp. 1978).

16. See Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council,
Inc., 435 U.S. 519, 550 (1978); New England Coalition on Nuclear Pollution v. NRC, 582
F.2d 87, 92 (1st Cir. 1978); Virginia Elec. & Power Co. v. NRC, 571 F.2d 1289, 1291 (4th Cir.
1978); New Hampshire v. AEC, 406 F.2d 170 (1st Cir.), cert. denied, 395 U.S. 962 (1969).

17. 406 F.2d at 175 (emphasis added).
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This discretion seems to extend to its power over procedural rules in par-
ticular."8 The United States Supreme Court, in Vermont Yankee Nuclear
Power Corp. v. Natural Resources Defense Council," considered it to be
a "very basic tenet of administrative law that agencies should be free to
fashion their own rules of procedure. 2 0 In that case, Vermont Yankee
had applied for an operating license and the Natural Resources Defense
Council (NRDC) had expressed its concern over certain environmental
effects that might arise from a grant of the license. 1 This environmental
issue, however, was not included in a hearing on the application, but
rather was considered in a rulemaking proceeding, which is not a formal
adjudicatory procedure. Vermont Yankee's license was granted and the
NRDC appealed. The Supreme Court emphasized its "very basic tenet"
of agency procedural freedom by holding that the judiciary is not permit-
ted to impose additional procedural burdens on administrative agencies
beyond the minimum required by statute.2 2 This grant of procedural dis-
cretion resulted perhaps from the belief that Congress intended the NRC
to be completely independent and immune from all external pressures.28

The NRC's discretion is not without limits, however.2 4 It is not entitled,
for example, to comply with less than all of the mandates of the National
Environmental Policy Act of 1969 (NEPA) .2 5 Significantly, NEPA re-
quires nuclear regulatory agencies to take environmental values into ac-
count "to the fullest extent possible. '26 The court in the frequently cited
case of Calvert Cliffs' Coordinating Committee v. Atomic Energy Corn-

18. See FCC v. Schreiber, 381 U.S. 279, 290 (1965); FCC v. Pottsville Broadcasting Co.,
309 U.S. 134, 143 (1940).

19. 435 U.S. 519 (1978).
20. Id. at 544.
21. Id. at 527-30.
22. Id. at 524-25, 548-49. See Yellin, High Technology and the Courts: Nuclear Power

and the Need for Institutional Reform, 94 HARV. L. REv. 489, 542-48 (1981)[hereinafter
cited as Yellin].

23. See Westinghouse Elec. Corp. v. NRC, 598 F.2d 759, 775 (3d Cir. 1979). For example,
perhaps Congress intended to protect the NRC from spurious charges or claims, from "pri-
vate" feuds among competing interest groups, and from fad waves of public opinion.

24. During the ten years between 1961 and 1971, the AEC and NRC enjoyed a period of
almost total deference to their decisions. The Supreme Court, in Power Reactor Dev. Co. v.
International Union of Elec. Radio & Mach. Workers, 367 U.S. 396 (1961), established this
precedent of extreme deference when it upheld the AEC's decision to license a prototype
breeder reactor in a populated area. At that point it seemed that almost any action was
within the agency's discretion. The 1971 cases discussed in text re-established the limits of
nuclear regulatory discretion, however. See Yellin, supra note 22 at 493.

25. National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321-4361 (1976). For cases
which have stated that the NRC must comply with all of NEPA's mandates, see Calvert
Cliffs' Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1112 (D.C. Cir. 1971); Izaak Walton
League Schlesinger, 337 F. Supp. 287, 295 (D.D.C. 1971).

26. 42 U.S.C. § 4332 (1976).
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mission,27 interpreted this phrase as making the requirement nondiscre-
tionary.2' In that case, the Atomic Energy Commision (AEC) had made
up rules to govern its consideration of environmental values and it had
intended these rules to comply with NEPA procedural requirements.2 '
The court, however, concluded that the new rules did not satisfy the con-
gressional mandate.80 Similarly, the district court in Izaak Walton
League of America v. Schlesinger31 found that the agency had no discre-
tion to issue a nuclear plant's interim operating license without first ful-
filling the criteria set forth by NEPA.8 ' In that case, the AEC had not
prepared an environmental impact statement as required by NEPA, but
had continued to process the application for the plant's interim license
anyway. The agency was temporarily enjoined from granting or denying
the license.88 The court based its decision in part on the fact that the
agency's action had a substantial effect on the quality of the human envi-
ronment.8 4 Therefore, the NRC is required to give great weight to any
environmental damage that might be caused by its actions.

It is against this general background that the accident at Three Mile
Island and the NRC's subsequant cleanup operations must be viewed.
The incident has been described as the "worst accident" in the history of
nuclear power generation," and as an accident that was made especially
frightful because its effects could not be seen, tasted, or smelled.86 The
health effects of relatively "small" doses of radiation are unknown and
can be measured only indirectly. 7 As one commentator has noted, this
uncertainty is a primary element associated with the accrual effects that
low-level radiation has on public health and safety." Therefore, it seems
that this uncertainty should be a major factor in the NRC's decision-
making process.

With respect to decision-making, the NRC has always operated within
a specific statutory framework. Section 189(a) supplied the guidelines for
the NRC's decision to modify TMI's operating license temporarily.8' But

27. 449 F.2d 1109 (D.C. Cir. 1971).
28. Id. at 1112-14.
29. Id. at 1116.
30. Id. at 1112.
31. 337 F. Supp. 287 (D.D.C. 1971).
32. Id. at 288-89.
33. Id.
34. Id. at 295.
35. See KEMENY, THE PRESIDENT'S COMMISSION ON THE ACCIDENT AT THREE MILE ISLAND

(1979), cited in Nuclear Accidents, supra note 15, at 355.
36. KEMENY, supra note 35, at 81; Nuclear Accidents, supra note 15, at 355.
37. KEMENY, supra note 35, at 12, 35; Nuclear Accidents, supra note 15, at 356.
38. Nuclear Accidents, supra note 15, at 356 n.32.
39. See note 3 supra.
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that section does not seem to contemplate that the NRC would make
such a decision unilaterally. Rather, the notions of "notice," "publica-
tion," and "hearing" that permeate the section suggest that a two-way
decision-making process was intended. That is, the NRC was to receive
input from any person who could be affected by its decision.

No statute can anticipate and explicitly provide for every possible situ-
ation that might arise at some time in the future. Inevitably a series of
events will occur that defeat the purpose of the statute and thereby cre-
ate an exception to it. The court in Union of Concerned Scientists v.
Atomic Energy Commission"0 acknowledged this reality when it upheld
the agency's issuance of an operating license even though the authoriza-
tion for the license had been granted before petitioner received a full
hearing on its claims. The facts of Union of Concerned Scientists dis-
closed that while the AEC was considering a power plant's license appli-
cation, petitioner challenged certain features of the plant's emergency
core cooling system and requested a hearing. A hearing was in fact sched-
uled, but petitioner's contentions were passed over since the subject was
to be considered at a later rule making proceeding. The AEC issued the
license, however, while the outcome of this rule making proceeding was
still pending.' 2 The court of appeals affirmed the AEC's order.42 In sup-
port of its decision, the court stated: "[aidministrative action taken prior
to a full hearing has always been permissible when the state's interest in
acting promptly to promote the general welfare . . . outweighs the indi-
vidual's interest in having an opportunity to be heard before the state
acts." Thus, it seems that "public welfare" is the controlling factor even
in a statutory setting.

The court in Union of Concerned Scientists suggested that in some
situations the state had an interest in "acting promptly."'' It has been
stated that agencies must be able to act quickly; they cannot be subject to
any undue delay that would impede their effectiveness. 6 Unfortunately,
hearings are bound to cause delay' 7 and are therefore occasionally derided
as simply being "wasteful and time-consuming.' '48 On the other hand, the

40. 499 F.2d 1069 (D.C. Cir. 1974).
41. Id. at 1072-73.
42. Id. at 1080.
43. Id. at 1072, 1094.
44. Id. at 1081.
45. Id.
46. See Porter, The Need for Finality in the Administrative Process: Problems in Li-

censing Nuclear Power Facilities, 17 WAKE FOREST L. REV. 25, 33 (1981). See Seacoast
Anti-Pollution League v. NRC, 598 F.2d 1221, 1230 (1st Cir. 1979).

47. 449 F.2d at 1128.
48. Appalachian Power Co. v. EPA, 477 F.2d 495, 502 (4th Cir. 1973). But see Union

Elec. Co. v. EPA, 427 U.S. 246, 254 (1976)(questioning Appalachian Power).

[Vol. 33
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NRC has the discretion to delay its licensing process when there. are
sound reasons for doing so.4' The court in Calvert Cliffs' explored this
proposition and concluded that the NRC should temporarily halt its li-
censing process in some situations.50 Such a halt, the court stated, could
minimize damage to the environment and therefore should be a top prior-
ity consideration." In the context of Sholly, then, the question was
whether it was necessary for the NRC to amend TMI's license and release
the gas without delay, or whether this action could have been safely post-
poned until after petitioners had been given an opportunity to be heard.

Before the court in Sholly could reach more substantive issues, it first
had to deal with the question of mootness, 2 as complicated by the ad-
ministrative agency system.' s The court concluded that petitioner's claim
was not moot.54 In order to arrive at this conclusion, the court relied on
the two-prong test set forth by the Supreme Court in Southern Pacific
Terminal Co. v. Interstate Commerce Commission.5 In that case, the
Commission had ordered Southern Pacific to cease and desist from grant-
ing undue preference to a certain shipper of cotton seed products. The
order was not to remain in effect permanently, though, and it was con-
tended by Southern Pacific that the case was moot since the order had
already expired before the litigation was concluded." The Court stated
that if the agency's orders are "capable of repetition, yet evading review,"
then they are subject to the consideration of a tribunal.57  In Sholly, it
was found that the NRC's orders were not only capable of repetition, but
also that similar orders would probably be issued later in the TMI
cleanup process.58 Secondly, the court found that such orders could evade

49. 598 F.2d at 773.
50. 449 F.2d at 1128.
51. Id.
52. Article III, § 2 of the United States Constitution defines the jurisdiction of the courts

in terms of cases or controversies between the parties. As the court in Sholly noted, this has
consistently been interpreted to mean that there must be an active controversy in which one
party is pitted against another. In the case at hand, however, the NRC's orders had been
for temporary modification of. the licenses only and these orders had expired by the time
petitioners sued in the court of appeals. Furthermore, the gas had already been released
into the atmosphere by the time of the suit. 651 F.2d at 784.

53. 651 F.2d at 784. The legal effect of administrative orders are often shortlived and
therefore strain the theory underlying the doctrine of mootness. Tennessee Gas Pipeline Co.
v. Federal Power Comm'n, 606 F.2d 1373, 1379-80 (D.C. Cir. 1979).

54. 651 F.2d at 784.
55. 219 U.S. 498 (1911).
56. Id. at 514.
57. Id. at 515.
58. 651 F.2d at 784-85. The NRC had admitted that it would continue to amend nuclear

power plant licenses without a hearing, even though one was requested, whenever it had
determined that there was no significant hazards consideration. In other words, the grant of
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review since they are often shortlived and since the agency may make
them immediately effective." In other words, the actions flowing from the
orders would be completed before a petitioner had the chance to litigate
his claim.0

Once the justiciability of the case was established, the court was able to
proceed to the heart of the matter: whether the NRC was entitled to
amend TMI's license without a hearing based on its "no significant
hazards" determination, even though a hearing had been requested. The
court first addressed the NRC's contention that the fourth sentence of
section 189(a)"1 allows it to dispense with a hearing in "no significant
hazards" situations." The court declared that Brooks v. Atomic Energy
Commission s was controlling and that Brooks had interpreted the fourth
sentence of section 189(a) as dispensing only with the notice and publica-
tion requirements, not the hearing requirement." In Brooks, the court
dealt with requested amendments to two construction permits. Two
power companies had asked the AEC to extend the completion dates of
their permits. Within approximately two weeks, the AEC extended the
dates without either notice or an opportunity for a hearing. Petitioners,
people who lived or owned property near the construction site, claimed
that they were entitled to notice and a hearing.65 The court quoted the
language of section 189(a) and concluded that the section "clearly seems
to require that the Commission grant a hearing upon the request of any
interested person in a proceeding amending a construction permit."" The
court held that petitioners, and any other interested persons, were enti-
tled by statute to an opportunity for a hearing on the extension of permit

such amendments without a hearing represents the policy or practice of the NRC, and as
such, it is "capable of repetition."

59. 651 F.2d at 785.
60. See Super Tire Eng'r Co. v. McCorkle, 416 U.S. 115 (1974). In light of this case, it

becomes especially significant that petitioners in Sholly were seeking declaratory relief.
That is, they were asking for a declaration that whenever the NRC amends a license, it must
give them an opportunity to be heard. 651 F.2d at 784 n.12. According to Super Tire, in a
suit for declaratory relief, the case-or-controversy requirement of the Constitution is ful-
filled. See 416 U.S. at 121-27.

61. The fourth sentence of § 189(a) reads in relevant part: "The Commission may dis-
pense with such thirty days' notice and publication with respect to any .. amendment to
an operating license upon a determination by the Commission that the amendment involves
no significant hazards consideration." See also note 3 supra.

62. The fourth sentence of § 189(a) explicitly dispenses only with notice and publication.
Therefore, the NRC's premise for its contention is that the concepts of notice and hearing
are so closely related as to be inseparable. 651 F.2d at 786.

63. 476 F.2d 924 (D.C. Cir. 1973).
64. 651 F.2d at 787.
65. 476 F.2d at 925.
66. Id. at 926.
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completion dates. 7

Even without this precedent, however, the court in Sholly concluded
that the same result could be achieved just by examining the language of
section 189(a) itself. The court contrasted the terminology of the third
sentence of section 189(a)s with that of the fourth sentence. The third
sentence deals with the three seprate concepts of notice, publication, and
hearing, but the fourth sentence explicitly dispenses with only two of
them-notice and publication. Therefore, the court drew the inference
that the third concept, that of a hearing, was not intended to be dispensa-
ble under the fourth sentence.es

An inspection of the legislative history of the third and fourth
sentences led the court to elaborate on this rationale. The legislative his-
tory"0 indicated that Congress intended to lessen the NRC's duty to pro-
vide a hearing only when no interested party had requested one.7 1 Con-
versely, its duty to provide a hearing was to remain steadfast whenever
the amendment was contested. The court focused on specific language in
the Joint Committee on Atomic Energy's report: "In the absence of a
request for a hearing, issuance of . . . an amendment to an operating
license, would be possible without formal proceedings. ' "7 The court
stopped its quotation there, but the next sentence seems equally as rele-
vant and provides further support for the court's conclusion. The Com-
mittee said: "It will also be possible for the Commission to dispense with
the thirty-day notice requirement where the application [for amendment]
presents no 'significant hazards consideration.' "73 The Committee con-
spicuously did not mention the NRC's authority to dispense with a hear-
ing in such a "no hazards" situation. 1'

The court in Sholly noted that it was Congress' desire that an inter-

67. Id. at 927-28.
68. The third sentence of § 189(a) reads in relevant part: "[T]he Commission may, in

the absence of a request therefor by any person whose interest may be affected, issue. . . an
amendment to an operating license without a hearing, but upon thirty days' notice and
publication once in the Federal Register." See also note 3 supra.

69. 651 F.2d at 787.
70. AEC REGULATORY PROBLEMS: HEARINGS ON H.R. 12336 AND S. 3491 BEFORE THE Sut-

COMM. ON LEGISLATION OF THE JOINT COMM. ON ATOMIC ENERGY, 87th Cong., 2d Sess. 64
(1962); H.R. REP. No. 1966, S. REp. No. 1677, 87th Cong., 2d Seas. 8, reprinted in (1962
U.S. CODE CONG. & AD. NEws 2207, 2214. (hereinafter referred to as Senate Report].

71. 651 F.2d at 789; 476 F.2d at 927. Apparently, this diminished duty reflects Congress'
desire not to impose burdensome procedures on administrative agencies when there is in
fact no contested issue. Senate Report, supra note 70 at 2214.

72. Senate.Report supra note 70 at 2214, quoted in 651 F.2d at 788 (emphasis added).
73. Senate Report, supra note 70, at 2214 (emphasis added).
74.' The court in Brooks interpreted the legislative history as indicating the same intent.

"[Ilt was Congress' intent to lessen the mandatory hearing requirement only when there was
no request for a hearing." 476 F.2d at 927.
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ested party's right to intervene and be heard remain inviolate at al
times.75 In the Senate report, therefore, the Committee expressed its in
tention that the public interest in reactor safety determinations shoulc
not be prejudiced by the legislative action and that interested partie:
would be afforded a chance to intervene in regulatory actions.7 6

The court concluded that section 189(a) of the Atomic Energy Act ac
tually required the NRC to provide a hearing any time one was requested
even if no significant hazards had been found.7 Thus, the Commission'l
failure to hold a hearing before granting TMI's license amendment vio
lated section 189(a). 7 According to that section, the petitioners in Sholij
were entitled to a hearing, and their statutory rights had been violated b3
the agency's action.7 9 Petitioners were seeking only declaratory relief fron
the court, however.80 Therefore, the court's decision was especially signifi
cant in determining their future rights with respect to the NRC. Petition
ers would now be entitled to a hearing before the NRC granted any sub
sequent license amendment, as long as they requested such a hearing.

The court in Sholly relied heavily on Brooks to support its interpreta
tion that section 189(a) required a hearing. Brooks, however, may be dis
tinguished on its facts.8 1 In contrast to the situation in Sholly, when th(
NRC in Brooks extended the dates for the construction permits, it dic
not make a finding that the amendment contained "no significant hazard,
consideration." 2 Therefore, the fourth sentence of section 189(a) was nol
at issue in Brooks." Despite this factual difference, however, the resull
achieved in both cases appears to be sound. At a very basic level, it seem,
"fair" for those who might be harmed by a licensing amendment to re-
ceive an opportunity to be heard before that potential harm actualizes
Moreover, given its desire to assure interested parties an opportunity t(
be heard, it seems reasonable that Congress would embody this desire ir
a specific statutory provision. Finally, the Third Circuit Court of Appeah

75. 651 F.2d at 788-89; Senate Report, supra note 70, at 2214.
76. Senate Report, supra note 70, at 2214.
77. 651 F.2d at 789. It would never have been necessary for the court to even addres,

this question, however, if it had not first surmounted two preliminary hurdles. First, tht
court had to bring the NRC's action within § 189(a) by determining that the venting ordel
was indeed a license amendment as contemplated by that section. Id. at 790-91. Secondly, il
had to deem petitioners' previous expressions of concern a request for a hearing, ever
though no formal request had been made. Id. at 787 n.20, 789 n.25.

78. Id. at 789.
79. Id. at 791.
80. Id. at 782.
81. The judges dissenting in the denial of the petition for rehearing of the Sholly case

stated that Brooks was "plainly inapposite" since the two questions it faced were not beforc
the court in Sholly. Sholly v. NRC, 651 F.2d 792, 795 (D.C. Cir. 1981).

82. See 476 F.2d at 926.
83. 651 F.2d at 795.

[Vol. 3'.



SHOLL Y v. NRC

in Westinghouse Electric Corp. v. Nuclear Regulatory Commission"
adopted a similar interpretation. In that case, the NRC had only sus-
pended its decision-making process with respect to certain licensing pro-
posals and petitioners claimed that this suspension violated their rights
under section 189(a).56 The court of appeals decided that the NRC had
the authority to interrupt temporarily the licensing process, but then
went on to assert that section 189(a) guarantees a hearing to all inter-
ested parties at some time before the NRC takes any action on a license."

The vigor of the Third Circuit's assertion in Westinghouse touches
upon a problem that is inherent in the line of cases at hand-whether the
judiciary is the proper body to review administrative agencies and agency
procedures. With this issue in mind, one may ask whether the court in
Sholly had the authority to require the NRC to provide a hearing when-
ever one was requested.87 Nuclear power decision-making necessarily en-
tails the scrutiny of complex scientific and technological data, and the
capacity of the courts to deal with this data has been challenged." Simi-
larly, the environmental issues that inevitably arise from the generation
of nuclear power are composed of an "inherently hybrid technical and
legal character."8'9 As with other technical areas, the courts should not be
expected to operate with complete and undiminished competence when
reviewing nuclear power issues. Moreover, the stakes are high where nu-
clear radiation is concerned and it has already been seen that the NRC
has been granted broad discretionary power. But the question then be-
comes, if not the courts, who is capable of overseeing NRC decisions?
There seems to be no other entity at present that could subject the
agency's decision-making process to review,90 and in a system founded on
a scheme of checks and balances, such "reviewless" authority would seem
intolerable.

Furthermore, there is another basic issue that underlies the Sholly
opinion. Relatively little is known about nuclear power. It can be danger-

84. 598 F.2d 759 (3d Cir. 1979).
85. Id. at 772-73.
86. Id. Nader v. NRC, 513 F.2d 1045, 1051 n.50 (D.C. Cir. 1975), also speaks of the right

to a hearing conferred by the Atomic Energy Act.
87. The judges who favored a rehearing in Sholly would say that Vermont Yankee con-

trols. As discussed previously, that case stands for the proposition that a court cannot im-
pose procedural requirements on an agency in excess of those mandated by Congress. 435
U.S. at 524-25. The Court based its conclusion on the freedom of agencies to select their
own rules of procedure. Id. at 543-46. Vermont Yankee seems inappropriate in light of the
facts of Sholly, however, because in Sholly, the court was not imposing excess procedures on
an agency, but only insisting that it comply with the procedures prescribed by Congress.

88. Yellin, supra note 22, at 490-94.
89. Id. at 491.
90. Id.
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ous. People are afraid of it. Many question the "rightness" of its develop-
ment. The point is that when a court or an administrative agency deal,
with the license of a nuclear plant, it is dealing with the safety of millionc
of people-or at least potentially so. It is significant then, that the D.C
Circuit's confirmation of the hearing requirement in Sho ly may have twc
possible effects. On the one hand, it may be viewed as diverting the
NRC's resources away from safety issues in favor of procedural niceties.2

On the other hand, it may also be viewed as giving ultimate priority tc
safety considerations by attempting to ensure that no license amendmen
is executed too hastily.

Despite this uncertainty with respect to the decision's ultimate effect, il
would seem that the petitioners in Sholly obtained the relief that the)
sought. They had asked the court to declare their rights under sectior
189(a) of the Atomic Energy Act, and the court concluded that that sec-
tion entitled them to a hearing on nuclear power plant license amend-
ments whenever they requested one. The court interpreted the words o
the statute literally. If other circuit courts were moved to a similar inter-
epretation as a result of Sho ly, the NRC's regulatory authority and dis-
cretion could be restricted to a certain extent.

The decision may also produce a different type of effect: it may be the
touchstone for extending the rights of outside interested parties. The
NRC might view this extension as a "slippery slope." Its fears may bE
developed as follows: Today the court confirmed the statutory right to s
hearing for interested parties, and arguably nothing more. At present the
burden is on the interested party to trigger that right by requesting e
hearing. But tomorrow the court may decide that the right cannot be ef-
fective, or a genuine opportunity to be heard, unless the NRC makes sure
that all interested parties receive ample notice that an amendment is be-
ing considered. In effect, the burden could be shifted to the NRC to initi-
ate a communication with every party who might be even remotely inter-
ested in the outcome of the licensing proceeding. Obviously, thii
obligation would present a substantial drain on NRC resources if it were
required to meet the burden by supplying personal notice or more exten.
sive publication. It is perhaps because of this fear that the NRC peti.
tioned the United States Supreme Court to review the case.

On May 26, 1981, the Supreme Court granted certiorari.92 Perhaps the
Court recognized the conflict between the role of the judiciary and thE
network of administrative agencies. Or perhaps it felt the need to addresE
the extent to which an agency's discretion over its own procedures may bE
limited by statute. The bottom line, however, is that the D.C. Circuit'E

91. See 651 F.2d at 793.
92. 49 U.S.L.W. 3882 (May 26, 1981).
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decision in Sholly and the grant of certiorari by the Supreme Court
demonstrate a growing "sensitivity to the potentially disastrous conse-
quences of unsafe nuclear ventures." 3 While it may be true that, "[e]very
year if not every day we have to wager our salvation upon some prophecy
based upon imperfect knowledge,"' 94 this does not mean that we have to
acquiesce to the current level of imperfect knowledge. The real value of a
hearing is best viewed in this context. The NRC should certainly benefit
from the required hearings by receiving information that has been gath-
ered by parties with a strong personal interest in the result. Even with
this additional information at its fingertips, the NRC cannot hope to
achieve perfect knowledge; it can, however, hope to approximate more
closely the ideal of informed decision-making.

CINDY Lou TURNER

93. 513 F.2d at 1047.
94. Abrams v. United States, 250 U.S. 616, 630 (1919)(Holmes, J., dissenting), quoted in

Yellin, supra note 22, at 489).
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