
Insurance and the Innocent Spouse: Should
Both Spouses Lose When One Burns the

House?

I. INTRODUcTION

Every day married couples purchase homes. As a normal incident of a
purchase, a couple usually procures insurance to protect against loss from
fire and other types of damage. If, at some later time, one spouse inten-
tionally burns the home, should the innocent spouse be precluded from
recovering to the extent of his or her interest in the home? Recently, this
question has been asked for the first time in a number of jurisdictions in
the United States. As might be expected, the results have not been con-
sistent. Some jurisdictions have followed the traditional and somewhat
conservative approach and have denied recovery. These decisions are
based on the existence of a joint interest in the insured property owned
by the husband and wife or on the interpretation of the insurance policy
as a joint obligation by which the husband and wife agreed that neither
would violate the terms of the policy. Other jurisdictions have declined to
follow the traditional approach and have allowed recovery by the inno-
cent spouse. Generally, the reasons for allowing recovery are varied and
seem to be based on a desire to reach a more equitable result.

The purpose of this comment is to analyze the different approaches
relied upon by the courts in allowing or denying recovery. Also, this com-
ment should serve to alert practitioners to a new trend in the law and
better enable them to determine which line of reasoning other courts that
have not decided the question may choose to follow.

II. THE TRADITIONAL APPROACH-No RECOVERY

At one time, the courts that have not allowed recovery by the innocent
spouse were considered to be in the majority. These courts have applied
two basic approaches in reaching their decisions. One approach relies on
principles of property law and the other approach is based on a strict
interpretation of contract law.

In order to determine whether an innocent spouse may recover insur-
ance proceeds even though the other spouse has committed a fraudulent
act barring his or her own recovery, some courts look to the nature of the
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insureds' interests in the insured property.' If it is determined that the
spouses' interests in the insured property are joint and not severable,
then recovery will be denied. This approach is based on the common law
unities of ownership.2 At common law, both joint tenants and tenants by
the entirety were considered to be one entity. If a husband and wife
owned property as joint tenants or as tenants by the entirety, then there
existed only one interest in the property and each spouse was considered
to own the whole interest. Based on this concept of one interest, the
courts have held that if one spouse's interest was void under the policy,
then it naturally followed that the other spouse's interest was void. This
was true because one spouse did not have an interest that could be sepa-
rated from the interest of the other spouse. On the other hand, if a hus-
band and wife owned their home as tenants in common, a concept which
contemplated divisibility of ownership, their interests would be severable
and the innocent spouse could recover.

A recent case that has denied recovery under an insurance policy based
upon the claimants' property interests is Cooperative Fire Insurance As-
sociation v. Domina.3 In that case, a wife was seeking to recover under an
insurance policy after her husband had intentionally burned property
that they owned as tenants by the entirety. The husband and wife were
listed as the named insureds on the policy. The court cited an earlier
Vermont case' in which the characteristics of a tenancy by the entirety
were discussed and noted that when a husband and wife own property as
tenants by the entirety, they "take as one person ... they have but one
title . . . [and] . . . each is seized of the whole and each owns the
whole."I The Supreme Court of Vermont held that even if the misconduct
of the husband did not preclude the wife's recovery,6 she would be barred
from recovery because "her interest in the property as tenants by the en-
tirety is such that the extent thereof cannot be determined."

1. See, e.g., Jones v. Fidelity & Guar. Ins. Corp., 250 S.W.2d 281 (Tex.. Civ. App. 1952).
2. At common law there were four unities of ownership in a joint tenancy: time, title,

interest, and possession. A tenancy by the entirety has the same four unities plus the unity
of person. SmrrH & BOYER, SURVEY OF THE LAW OF REAL PROPERTY 56, 61 (2d ed. 1971).

3. 399 A.2d 502 (Vt. 1979).
4. Town of Corinth v. Emery, 63 Vt. 505, 22 A. 618 (1891).
5. 399 A.2d at 503 (quoting 63 Vt. at 506-07, 22 A. at 618).
6. 399 A.2d at 502-03. The court acknowledged Howell v. Ohio Cas. Ins. Co., 130 N.J

Super. 350, 327 A.2d 240 (1974), in which the Court held that the fraudulent act of a hus.
band would not bar recovery by his innocent coinsured wife. Id.

7. 399 A.2d at 503. The court also held that Mrs. Domina could not base a recovery ol
the total insurance proceeds on her husband's fraudulent act, and that if the court allowec
her to recover one-half of the proceeds it would be substituting a new contract for the oni
originally made. Id.; see Bridges v. Commercial Standard Ins. Co., 252 S.W.2d 511 (Tex. Civ
App. 1952)(husband denied recovery under an insurance policy because he and his wife ha
a joint interest in their home).
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Other courts have viewed the problem from the standpoint of contract
law.8 These courts have focused on the form of the insurance contract
when deciding whether an innocent spouse can recover. The question
asked is whether the insurance policy was a joint obligation of the coin-
sured husband and wife.' If the policy was found to be a joint obligation,
then the courts could determine that the insureds had made a mutual
promise that both the husband and wife would refrain from any acts pro-
hibited by the policy. The husband and wife would have a joint duty
under the policy to comply with the terms of the policy and when one
spouse violated this duty and consequently breached the policy, the
breach was chargeable to both spouses. It followed that neither spouse
could recover under the policy in this situation.

Rockingham Mutual Insurance Co. v. Hummel 0 is a case in which this
approach was taken." An insurance company was suing to recover insur-
ance proceeds it had paid to Mr. and Mrs. Hummel following a fire that
destroyed their home. The company learned that Mr. Hummel had inten-
tionally burned the property. The court noted that the husband and wife
were listed as the "named insured." This designation gave the husband
and wife a joint obligation not to violate any of the terms of the insurance
policy.12 When Mr. Hummel intentionally burned the property, he vio-
lated the terms of the policy which prohibited any acts of fraud by the
"insured" and required that the insured use all reasonable care to save
the property from destruction. Since the insurance policy was a joint obli-
gation, the court held that "[ijf either spouse violated any of these duties,
the breach was chargeable to the 'Named Insured' preventing either
spouse from recovering any amount under the policy.""

8. See, e.g., Monaghan v. Agriculture Fire Ins. Co., 53 Mich. 238, 18 N.W. 797 (1884);
Bellman v. Home Ins. Co., 178 Wis. 349, 189 N.W. 1028 (1922).

9. Most insurance policies contain standard clauses which provide that the entire policy
will be void in case of fraud on the part of the insured or if the insured neglects to use all
reasonable means to protect the insured property.

10. 219 Va. 803, 250 S.E.2d 774 (1979).

11. The court also relied on the fact that the property was owned in a tenancy by the
entirety and thus the insureds had a joint and nonseverable interest in the insured property.
Id. at -, 250 S.E.2d at 776.

12. Id. at _, 250 S.E.2d at 776.

13. Id. at _, 250 S.E.2d at 776. The court reversed and remanded the trial court's deci-
sion ,which had sustained the wife's demurrer to the insurance company's suit. See Kosior v.
Continental Ins. Co., 299 Mass. 601, 13 N.E.2d 423 (1938)(innocent wife precluded from
recovery because the insurance contract was joint in nature); Klemens v. Badger Mut. Ins.
Co., 8 Wis. 2d 565, 99 N.W.2d 865 (1959)(fraudulent acts of the husband voided insurance
policy as to the wife because the policy was a joint obligation).
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III. THE MODERN APPROACH-RECOVERY

A number of jurisdictions have recently chosen not to follow the tradi-
tional approach discussed above and instead allow recovery by an inno-
cent spouse when the other spouse has committed acts that void the pol-
icy. While there is no single factor to which the various court decisions
allowing recovery can be attributed, many of the courts appear to be
more comfortable with determining recoverability on the basis of their
analysis of the insurance contract.14 In the final analysis, the courts ap-
pear to be balancing the equities between the different parties and basing
their decisions on what appears to lead to the most equitable results.15

A case that has served as a foundation for many recent decisions that
have allowed an innocent spouse to recover is Hoyt v. New Hampshire
Fire Insurance Co."' In that case, three individuals owned property as
tenants in common and were jointly named as insureds on several insur-
ance policies. One cotenant intentionally burned the insured property and
the two innocent cotenants brought suit to recover for their interests
under the policies.1 7 The court held that it was a question of construction
of whether the obligations were joint or several.18 The court went on to
note that "in construing an insurance contract the test is not what the
insurance company intended the words of the policy to mean but what a
reasonable person in the position of the insured would have understood
them to mean." 1' The court found that an ordinary person in the in-
sureds' position would think that their individual interests were protected
when they were named as insureds without qualification and that if the
insurance companies "intended the policies in question to be joint, that
intention should have been clearly expressed."' 0

Following the lead of Hoyt, in Steigler v. Insurance Co. of North
America,21 the Delaware Supreme Court held that contract law and not

14. The courts first find that the language of the policy is ambiguious. Then, it is rela-
tively simple for the court to use its powers of construction to determine that the innocent
spouse is not precluded from any recovery under the policy.

15. Even though the courts allow recovery, they generally limit the amount of such a
recovery to one-half of the proceeds or the extent of the innocent insured's interest in the
property.

16. 92 N.H. 242, 29 A.2d 121 (1942).
17. The insurance.companies argued that the policies were joint obligations and, there-

fore, the innocent insureds should be barred from any recovery because of the wrongful act
of the third insured. Id. at _, 29 A.2d at 123.

18. Id. at -, 29 A.2d at 123.
19. Id. at _, 29 A.2d at 123.
20. Id. at _, 29 A.2d at 123.
21. 384 A.2d 398 (Del. 1978). In this case, a husband and wife owned their home as

tenants by the entirety and were suing to recover proceeds under an insurance policy after
their house burned down. The insurance company denied coverage because the husband had
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property law should be controlling.22 The court found that an ambiquity
existed since the policy used the singular word "insured" but then listed
two people, the husband and wife, as insured.28 In construing the term,
the court applied two rules. First, the language of the policy should be
construed most strongly against the party who prepared it, and second,
the "ordinary person" test as applied in Hoyt should be followed.24 The
court found that a person in the *place of the wife would not reasonably
expect to be barred from recovery because of the fraudulent acts of her
coinsured spouse." The court concluded that the wife should be allowed
to recover one-half of the insurance proceeds.2

While some courts prefer to stay with the more familiar contracts ap-
proach, a New Jersey court chose to take a different tack in Howell v.
Ohio Casualty Insurance Co.1 The appellate court agreed with the trial
court that the husband's wrongful act should not bar recovery by the wife
if she was innocent of any wrongdoing, but stated that this would have
been the correct result even if the insured's interest in the property and
the contract had been joint and not severable.26 The court held that
"[tihe significant factor is that the responsibility or liability for the
fraud-here, the arson-is several and separate rather than joint, and the
husband's fraud cannot be attributed or imputed to the wife who is not
implicated therein. 2 9 Howell has proved to be a leading case in the new

intentionally burned the home in violation of the express terms of the policy. Id. at 399.
22. Id. at 400.
23. Id.
24. Id. at 400-01.
25. Id. at 402. In addition to its main reasoning, the court also held that to bar the wife's

recovery would have the effect of holding her responsible for her husband's criminal act.
The court held this would be "repugnant to the general rule of law that, a wife is not vicari-
ously liable for the criminal acts of her husband merely because of the existence of the
marital relationship." Id. at 401-02.

26. Id. at 402. See also Economy Fire & Cas. Co. v. Warren, 71 Ill. App. 3d 625, 390
N.E.2d 361 (1979); Hildebrand v. Holyoke Mut. Fire Ins. Co., 386 A.2d 329 (Me. 1978)(court
construed "insured" to mean specific insured who would be the person who caused the loss
and was seeking to recover).

27. 130 N.J. Super. 350, 327 A.2d 240 (1974). In that case, a husband and wife owned
their home as tenants by the entirety and were both listed as the named insureds on a fire
insurance policy. The husband intentionally burned the property and the wife was suing to
recover for her personal property and living expenses after the insurance company denied
recovery because of the husband's acts. Id. at -, 327 A.2d at 241. The trial court held that
the wife's interests in the insured property and in the contract were several and not joint,
and, therefore, that the wife was entitled to recover. Id. at -, 327 A.2d at 242. The insurance
company appealed.

28. Id. at -, 327 A.2d at 242.
29. Id. at _, 327 A.2d at 242. The court acknowledged that the same result could have

been achieved by construing the policy in accordance with the reasonable expectations of an
insured, but based on its main reasoning the court found this approach unnecessary. Id. at
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trend toward allowing recovery, and its language concerning fraud has
been quoted often.

In an opinion that applied many of the different theories discussed
above, the Supreme Court of North Carolina allowed an innocent insured
wife to recover under an insurance policy after her coinsured husband
had intentionally burned the insured property in violation of the terms of
the policy in Lovell v. Rowan Mutual Fire Insurance Co.5 0 As additional
support for its decision, the court advanced two other theories. The court
drew an analogy to the debtor-creditor relationship and held that if the
unilateral act of a husband could not bind a wife's interest in property
owned in a tenancy by the entirety, then the husband's unilateral act of
fraud should not bind her in such a way that she would be barred from
recovering under an insurance policy.31 Also, the court pointed out that
the proceeds from a sale of property owned in a tenancy by the entirety
were held by the sellers as tenants in common. 2 The court reasoned
therefore, that the "[c]ash proceeds arising out of the husband's inten-
tional burning of insured property are equally incapable of entirety own-
ership."88 Therefore, the wife's interest in the insurance proceeds would
be severable and she would not be barred from any recovery."

In addition to the decisions discussed above, several other courts have
recently decided to follow the new trend of allowing an innocent insured
spouse to recover when the other insured spouse intentionally burns the
insured property.8" While the decisions of these cases develop no new the-
ories in addition to those discussed, they are significant because they
show the increased willingness of courts to allow recovery in a situation
where traditionally no recovery was allowed.

_, 327 A.2d at 242.
30. 302 N.C. 150, 274 S.E.2d 170 (1981). The supreme court reversed the court of ap.

peals, which had denied recovery because of the joint nature of ownership found in a ten.
ancy by the entirety. Id. at -, 274 S.E.2d at 171.

31. Id. at _, 274 S.E.2d at 173-74.
32. Id. at _, 274 S.E.2d at 174.
33. Id. at _, 274 S.E.2d at 174.
34. The court held that the wife was entitled to recover one-half of the insurance pro.

ceeds. Id. at -, 274 S.E.2d at 174.
35. See Hosey v. Seibels Bruce Group, 363 So. 2d 751 (Ala. 1978)(husband allowed t(

recover to the extent of his severable interest after his coinsured spouse intentionall3
burned the property); Auto-Owners Ins. Co. v. Eddinger, 366 So. 2d 123 (Fla. App. 1979)(in
nocent wife allowed to recover after her coinsured husband burned the insured property ix
violation of the terms of the insurance policy); Winter v. Aetna Cas. & Sur. Co., 96 Misc. 2c
497, 409 N.Y.S.2d 85 (1978)(wife who owned property with her husband as tenants by th4
entirety allowed to recover after the husband had acted in such a way to void a fire insur
ance policy on which they were coinsureds); Ryan v. MFA Mut. Ins. Co., 610 S.W.2d 421
(Tenn. App. 1980)(innocent insured husband allowed to recover for his several interests i
property thath his coinsured wife had intentionally burned).
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IV. ANALYSIS

In attempting to analyze the decisions of the different courts, there are
two important questions that should be answered. First, is the reasoning
applied by the court sound; and second, does that reasoning lead to a
good result? If the question of the soundness of the court's reasoning is
approached from a strict legal and logical standpoint, it would appear
that the courts which deny recovery apply the better reasoning. When the
interest of a husband and wife in property cannot be separated, it follows
that if one spouse could not recover under an insurance policy, then the
other spouse could not recover because he would have no interest that is
separate and distinct from that of the other spouse. If the insurance pol-
icy lists the husband and wife as the "named insured" and provides that
certain actions by the "named insured" will void the policy, the intention
to make the policy a joint obligation is obvious. If an act proscribed by
the policy is committed and the policy is subsequently voided, it follows
that the entire policy is of no effect and neither insured can recover.

The decisions of the courts that have allowed recovery are not based on
the same strict logic as the decisions of those courts that have denied
recovery. To say, as did the court in Howell s in allowing recovery, that
the important factor is that the liability for fraud is several and it does
not matter if the contract rights are joint or several, seems to beg the
question. If the insurance policy makes the obligations of the policy
joint, then responsibility for fraud under the policy would be joint. The
court in Steigler held that the term "insured" was ambiguous and asked
"does it mean one or both of the Steiglers?" 7 The court appeared to be
straining to find an ambiguity because the policy expressly provided that
the "insured" was "Herbert F. Steigler and Arlene R. Steigler."' The
North Carolina Supreme Court analogized the problem in Lovell to a
debtor-creditor relationship in which property owned in a tenancy by the
entirety could not be bound by the unilateral act of one spouse.39 The
court did not say that this is because the interests of the spouses cannot
be separated-the exact point that the insurance company tried to make.
Also, when the court said that the insurance proceeds could not be held
in the entirety and that the wife's interest must be considered several,'4 0 it

ignored the fact that, but for the fraudulent act of the "insured," the

36. 130 N.J. Super. at __, 327 A.2d at 242.
37. 384 A.2d at 400.
38. Id. In addition, the court's conclusion that precluding the wife's recovery would be in

effect holding her vicariously liable for her husband's criminal acts seems incorrect. It would
simply be enforcing the terms of the contract. See note 25 supra.

39. 302 N.C. at -, 274 S.E.2d at 173.
40. Id. at -, 274 S.E.2d at 174.
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insurance proceeds would not have become payable.
To say that the reasoning of the courts is not flawless or that the rea-

soning is not strictly logical is not to say that the results reached by the
courts are bad or unjust. After all, "[t]he life of the law has not been
logic: it has been experience."' 1 If the reasons for a common law fiction
such as oneness of ownership in a joint tenancy or tenancy by the entirety
are not applicable in a given situation, it is only reasonable not to apply
such a fiction blindly. The purpose of the judicial system is to resolve
controversies and to attempt to reach equitable results when possible.
What could be more equitable than to protect an innocent person who
has purchased an insurance policy to protect his property and then finds
the property destroyed through no fault of his own?

V. CONCLUSION

When deciding whether an innocent insured should be allowed to re-
cover when another insured has acted in violation of the terms of the
policy, the facts must be viewed as a whole. The traditional approach,
which denies recovery, appears to be based on sound logic. The common
law fiction of oneness of ownership seems to resolve the problem very
neatly and simply. As the courts that follow the modern approach point
out, however, what may be a sound approach when dealing with titles to
land may lead to inequitable results when applied in another context.
While the courts that deny recovery are quick to read the language of the
insurance policy as creating a joint obligation, the courts which allow re-
covery by finding that the contract was not joint seem to make a truer
effort at determining the intentions of the insured parties. The question
of whether an insured spouse is completely innocent of any wrongdoing is
a question of fact. But once this determination is made, the decisions of
the courts that protect the innocent insureds from actions over which
they have no control appear to reach the better result. This is true even
if technical inconsistencies can be found in the reasoning of these
decisions.

The practitioner should be aware that in this area of the law, as in
many others, it is difficult to determine what line of reasoning the courts
will choose to follow. A court may feel more comfortable when it applies
hard and steadfast rules and denies recovery or it may prefer to weigh the
equities of the situation and attempt to reach what it considers to be the
more equitable result by allowing recovery. From a review of the cases
recently dealing with this question, however, a trend has developed to
allow an insured spouse, who is innocent of any wrongdoing, to recover

41. 0. W. HOLMES, THE COMMON LAW 1 (1881).

[Vol. 33932



1982] INSURANCE AND THE INNOCENT 933

even though the other spouse has violated the terms of the policy. Given
the frequency with which this question has arisen, it would appear that
the courts which have not previously addressed this issue may soon be
deciding whether they will allow an innocent insured spouse to recover
under an insurance policy when the other insured spouse has intention-
ally burned that property.

JOSEPH J. MERCER, JR.




