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Involuntary Bankruptcy: The Generally
Not Paying Standard

I. INTRODUCTION

Section 303 of the Bankruptcy Reform Act of 1978 (Code)' sets forth
the requirements that a petitioning creditor or creditors must meet in
order to be granted an order of relief in an involuntary bankruptcy pro-
ceeding. If the debtor controverts the petition, subsection 303(h)(1),' the
focus of this comment, sets forth one standard the creditor must meet at
trial to succeed in forcing an order of bankrupty on the debtor.3 Under
subsection 303(h)(1), relief is warranted if the court finds "the debtor is
generally not paying such debtor's debts as such debts become due."'

This provision has no predecessor in the pre-Code era, and due to its
infancy, has not yet generated a well developed body of case law. Most of
the section 303(h)(1) "generally not paying" decisions are from the U.S.
Bankruptcy Courts. Additionally, one district court and one circuit court
of appeals have addressed the question of what is meant by generally not
paying.

1. 11 U.S.C. § 303 (Supp. II 1978). (The Bankruptcy Reform Act of 1978 is hereinafter
referred to as the "Bankruptcy Code" or "Code".)

2. 11 U.S.C. § 303(h)(1) (Supp. 11 1978).
3. 11 U.S.C. § 303(h) reads in full as follows:

(h) If the petition is not timely controverted, the court shall order relief against
the debtor in an involuntary case under the chapter under which the petition was
filed. Otherwise, after trial, the court shall order relief against the debtor in an
involuntary case under the chapter under which the petition was filed, only if-

(1) the debtor is generally not paying such debtor's debts as such debts become
due; or

(2) within 120 days before the date of the filing of the petition, a custodian,
other than a trustee, receiver, or agent appointed or authorized to take charge of
less than substantially all of the property of the debtor for the purpose of enforc-
ing a lien against such property, was appointed or took possession.

4. 11 U.S.C. § 303(h)(1) (Supp. 11 1978).

903



MERCER LAW REVIEW

This comment will examine the few decisions on the subject of "gener-
ally not paying." It will also attempt to highlight developing trends and
point out problems yet to be resolved. The discussion of the generally
not paying requirement is divided into three subsections. The first sub-
section will discuss the legislative history and intent behind section
303(h)(1) and the concept of equity insolvency. The second will examine
how the courts have dealt with the problems in determining whether a
debtor is generally not paying when a debtor disputes the validity of cer-
tain debts. The final subsection will discuss how the courts have calcu-
lated whether a debtor is generally not paying his debts with emphasis on
the facts considered by the courts to be persuasive. The conclusion will
compare and contrast the various approaches taken by the courts.

II. GENERALLY NOT PAYING

A. Equity Insolvency

Under the Bankruptcy Act of 1898 (Act),5 in order to succeed with an
involuntary petition, the creditors had to show that the debtor was "bal-
ance sheet insolvent"" and had committed one of several enumerated acts
of bankruptcy.7 When the Code was enacted in 1978, these traditional
standards were abandoned in favor of the "generally not paying" stan-
dard of section 303(h)(1).

A bankruptcy court looking for guidance in deciding whether a debtor
is generally not paying will find resort to legislative history unproductive.
The proposed Senate version of section 303(h)(1) ordered relief against a
debtor "only if the debtor is generally unable to pay its debts as they
mature, or if the debtor has failed to pay a major portion of his debts as

5. Bankruptcy Act of 1898, ch. 541, 30 Stat. 544 as amended (repealed 1978). (The
Bankruptcy Act of 1898 is hereinafter referred to as the "Bankruptcy Act" or "Act.")

6. Balance sheet insolvency is determined by comparing the debtor's assets to his liabili-
ties. If the debtor's liabilities exceed his assets he is said to be balance sheet insolvent. See
11 U.S.C. § 101(26) (Supp. II 1978).

7. The Act enumerated six acts of bankruptcy. They were as follows: (1) concealing oz
removing property with the intent to hinder, delay, or defraud creditors or fraudulently
transfering property under section 67 or 70 of the Act; (2) making or suffering preferential
transfers; (3) failing, while insolvent, to vacate a lien through legal proceedings or distraint
(4) making a general assignment for the benefit of creditors; (5) the appointment of a re-
ceiver or trustee while the debtor is insolvent or unable to pay his debts as they mature; oi
(6) admitting in writing the inability to pay debts and willingness to be adjudged a bank-
rupt. Bankruptcy Act of 1898, ch. 541, § 3a, 30 Stat. 546 as amended by Act of Feb. 5, 1903
Pub. L. No. 62, ch. 487, § 2, 32 Stat. 797; Act of May 27, 1926, Pub. L. No. 301, ch. 406, § 3
44 Stat. 662; Act of June 22, 1938, Pub. L. No. 696, ch. 575, § 1, 52 Stat. 844; Act of July 7
1952, Pub. L. No. 456, ch. 579, § 3, 66 Stat. 421 (repealed 1978).
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they become due .. "8 The House focused on "the inability of the
debtor to meet its debts."9 The final version has been called a compro-
mise,"° but no conference committee report resolving the differences in
the two versions was ever issued." Both Houses of Congress did agree
that replacing balance sheet insolvency and the acts of bankruptcy with
the generally not paying test was the most significant departure from the
former law concerning the grounds for involuntary bankruptcy relief.2

Both the House and the Senate referred to their version of section
303(h)(1) as the equity insolvency test. s They further noted that equity
insolvency had been employed in several sections in the Act.'4 However,
the Act's equity insolvency test is not the same as the equity insolvency
test in section 303 of the Code. Equity insolvency -under the Act focused
on the debtor's inability to meet his obligations. The equity insolvency
test under section 303(h)(1) of the Code deletes any mention of inability,
but instead looks to whether the debtor is generally not paying his debts
as they become due. It would appear that by not requiring a showing of
inability, the creditor's burden is a lighter one. Consistent with the dele-
tion of any reference to inability, cases decided under equity insolvency
tests in various sections of the Act are of no help in deciding whether a
debtor is generally not paying his debts.'5

The present equity insolvency test of section 303(h)(1) is a distinct de-
parture from the equity insolvency test of the Act in that it encompasses
both the situations of a balance sheet insolvent debtor and a balance

8. S. REP. No. 989, 95th Cong., 2d Sess. 34, reprinted in [1978] U.S. CODE CONG. & AD.
NEWS 5787, 5820.

9. H. REP. No. 595, 95th Cong., 1st Sess. 323 (1977), reprinted in [1978] U.S. CODE
CONG. & AD. NEWS 5963, 6280.

10. 124 CONG. REC. S-17407 (daily ed. Oct. 6, 1978)(remarks of Sen. DeConcini) re-
printed in [1978] U.S. CODE CONG.. & AD. NEWS 6505, 6510.

11. See In re Hill, 5 B.R. 79, 82-83, 2 C.B.C.2d 646,649 (Bankr. D. Minn.), aff'd, 8 B.R.
779 (D. Minn. 1980).

12. H. REP. No. 595, 95th Cong., 1st Sess. 323 (1977), reprinted in [1978] U.S. CODE

CONG. & AD. NEWS 5787, 6279-80; S. REP. No. 989, 95th Cong., 2d Sess. 34, reprinted in
[19781 U.S. CODE CONG. & AD. NEWS 5787, 5820.

13. H. REP. No. 595, 95th Cong., 1st Sess. 323 (1977), reprinted in [1978] U.S. CODE

CONG. & AD. NEWS 5787, 6279-80; S. REP. No. 989, 95th Cong., 2d Sess. 34, reprinted in
[1978] U.S. CODE CONG. & AD. NEWS 5787, 5820.

14. H. REP. No. 595, 95th Cong., 1st Sess. 323 (1977), reprinted in [19781 U.S. CODE

CONG. & AD. NEWS 5787, 6279-80; S. REP. No. 989, 95th Cong., 2d Sess. 34, reprinted in
[1978] U.S. CODE CONG. & AD. NEWS 5787, 5820. The equity insolvency test was employed as
the eligibility standard under the Act in sections 77(a) (Railroad Reorganization), 84 (Mu-
nicipal-Debt Readjustments), 323 (Arrangements), 423 (Real Property Arrangements), and
623 (Wage Earner's Plans). See [1981] 2 COLLIER ON BANKRUPTCY (Mathew Bender) 1
303.11[1] (15th ed.)

15. In re All Media Properties, Inc., 5 B.R. 126, 142 n.5, 2 C.B.C.2d 449, 467 n.5 (Bankr.
S.D. Tex. 1980).
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sheet solvent debtor with cash flow problems. 6 To most creditors, neither
situation would warrant different treatment because in both situations,
the debtor is insolvent in the ordinary business sense. Equally distinc-
tive is that now the debtor who is insolvent but manages to timely pay all
his bills should be protected from bankruptcy. While it is doubtful that
his creditors would be clamoring for an order of relief, the Code protects
those who meet their creditors' expectations while less, if any, protection
is afforded those who do not."8

While the legislature has been of some guidance in coming to a general
understanding of section 303(h)(1), it is much less help in determining
whether a particular debtor is generally paying his debts. To illustrate the
problem, consider the following hypotheticals. A debtor has one hundred
creditors. Ninety-seven hold ten percent of the debt. The debtor has kept
his payments to these creditors current but is six months behind on his

-payments to the three remaining creditors who hold ninety percent of the
debt at the time the petition was filed.' 9 This debtor would almost cer-
tainly be found to be generally not paying. On the other hand, suppose
the debtor has paid the three creditors holding ninety percent of the debt
but not the ninety-seven creditors who only hold ten percent. In this in-
stance, the large number of unpaid creditors would probably support a
finding that the debtor is generally not paying his debts. The outcome is
not so predictable however, when the same debtor pays seventy percent
of his debt by making payments to sixty of the creditors. It is not hard to
imagine situations in which deciding whether a debtor is generally not
paying could become a practitioner's nightmare. Neither the Code nor
Congress' assumption that the test would be easily applied20 makes the
decision any easier.

B. Disputed Debts

Before a court can calculate whether a debtor is generally not paying
his debts, it must ascertain what debts are due. Often, a debtor will dis-

16. See In re Luftek, Inc., 6 B.R. 539, 546, 2 C.B.C.2d 1351, 1359 (Bankr. E.D.N.Y.
1980). See also In re 7H Land & Cattle Co., 6 B.R. 29, 31, 2 C.B.C.2d 554, 557 (Bankr. D.
Nev. 1980).

17. Cf. In re Luftek, Inc., 6 B.R. 539, 546, 2 C.B.C.2d 1351, 1359 (Bankr. E.D.N.Y.
1980)(citing [1978] 8 COLLIER ON BANKRUPTCY (Mathew Bender) 4.06, at 390 (14th ed.)).

18. See generally Honsberger, Failure to Pay One's Debts Generally as They Become
Due: The Experience of France and Canada, 54 AM. BANKR. L.J. 153, 154 (1980).

19. There is precedent to support the proposition that the date to determine whether a
debtor is generally not paying is the date the petition is filed. In re J.V. Knitting Services,
Inc., 4 B.R. 597, 598, 2 C.B.C.2d 223, 224 (Bankr. S.D. Fla. 1980).

20. H. REP. No. 595, 95th Cong., 1st Sess. 323 (1977), reprinted in [1978] U.S. CODE
CONG. & AD. NEWS 5787, 6280; S. REP. No. 989, 95th Cong. 2d Sess. 34, reprinted in [1978]
U.S.CODE CONG. & Ad. News 5787, 5820.
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pute the validity of a debt and argue that it should not be considered
against him. In some cases, the remaining unpaid debts will be suffi-
ciently substantial to warrant the entry of an order of relief. It would be
absurd, however, to assert that any debt claimed to be disputed by the
debtor should not be considered by the court in determining whether the
debtor is generally not paying. If that were the case, any debtor could
defeat the whole purpose of involuntary bankruptcy by merely disputing
every debt. On the other hand, a debtor should not be coerced into pay-
ing a disputed debt by the threat of an involuntary bankruptcy petition,
so disputed debts should not automatically be included as unpaid debts
either.

Congress did not specifically address this issue; consequently, section
303(h)(1) offers no assistance to the resolution of this problem. Section
303(b) allows a creditor to participate in involuntary proceedings as long
as he has a claim. 2 1 The Code's definition of claim clearly states that a
disputed obligation is a claim in the bankruptcy sense.2" However, section
303(h)(1), instead of speaking of claims, speaks of the general payment of
debts, and debt is defined as "liability on a claim. '2' Thus, both common
sense and statutory interpretation support the proposition that disputed
debts must be resolved in some manner other than automatic inclusion or
exclusion.

The courts that have addressed the question are not in agreement on
what should be done with disputed debts. In In re All Media Properties,

21. 11 U.S.C. § 303(b)(1) (1978). Sections 303(b)(1) and (2) read in full as follows:
(b) An involuntary case is commenced by the filing with the bankruptcy court of a
petition under chapter 7 or 11 of this title-

(1) by three or more entities, each of which is either a holder of a claim against
such person that is not contingent as to liability or an indenture trustee represent-
ing such a holder, if such claims aggregate at least $5,000 more than the value of
any lien on property of the debtor securing such claims held by the holders of
such claims;

(2) if there are fewer than 12 such holders, excluding any employee or insider of
such person and any transferee of a transfer that is voidable under section 544,
545, 547, 548, 549, or 724(a) of this title, by one or more of such holders that hold
in the aggregate at least $5,000 of such claims....

22. 11 U.S.C. § 101(4) (Supp. 11 1978). The Code defines "claim" as a
(A) right to payment, whether or not such right is reduced to judgment, liqui-
dated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed,
legal, equitable, secured, or unsecured; or
(B) right to an equitable remedy for breach of performance if such breach gives
rise to a right to payment, whether or not such right to an equitable remedy is
reduced to judgment, fixed, contingent, matured, unmatured, disputed, undis-
puted, secured, or unsecured.

Id.
23. 11 U.S.C. § .101(11) (Supp. 11 1978).



MERCER LAW REVIEW

Inc.,2" the court was faced with ruling on two petitions. The first wa,
brought against All Media Properties, Inc. The second was broughl
against Artlite Broadcasting Company, a wholly owned subsidiary of All
Media Properties, Inc. The court gave each debtor two chances to avoid
having disputed debts counted against him.2 5 The first method was tc
contest the court's subject matter jurisdiction by contesting the creditors
right petition.2" Since jurisdiction is based on the requisite number ol
creditors holding the required amount of claims, defeating the right of e
creditor to petition would, in some instances, divest the court of jurisdic-
tion. At trial, each debtor was given a second opportunity to dispute the
validity of his obligations.

The debtors in All Media attempted to divest the court of jurisdictior
by disputing obligations owing to the petitioning creditors. The court said
that it would allow the debtors to succeed in this only if they could sho%
that a claim was clearly barred without involving the court in substantial
litigation."

The court gave three justifications for the stringent standard that the
debtor must meet if he is to eliminate the disputed debt by contesting
jurisdiction. First, the broad definition of "claim" is indicative of Con-
gress' intent to allow even holders of disputed claims to petition the court
for relief.29 Implicit in the definition of "claim" is that Congress did not
mean to exclude holders of disputed debts from bringing an involuntary
petition. With less stringent requirements for enabling creditors to qual-
ify, it is easier for the bankruptcy courts to exercise jurisdiction. This
broad grant of jurisdiction is consistent with the other liberal jurisdiction
requirements under the Code. 0

Second, prompt resolution of the merits of the proceeding favors the
creditor by avoiding wasting of the debtor's assets, a result that could not
be avoided by the delay inherent in the time consuming resolution of dis-
puted debts. Prompt resolution can also favor the debtor, if he is found to

24. 5 B.R. 126, 2 C.B.C.2d 449 (Bankr. S.D. Tex. 1980).
25. It seems that one opportunity to dispute these debts could achieve the same purpose

and serve the interest of judicial economy.
26. 5 B.R. at 131-33, 2 C.B.C.2d at 454-56.
27. If a debtor has 12 or more creditors, section 303(b)(1) requires that there be at least

three petitioning creditors, each holding noncontingent claims, and aggregating at least
$5000 in unsecured claims before an involuntary petition can be brought against a debtor.
11 U.S.C. § 303(b)(1) (1978).

If a debtor has fewer than 12 creditors, section 303(b)(2) allows one petitioning creditor to
bring an involuntary petition if such creditor's claim is noncontingent and is at least $5000
unsecured. 11 U.S.C. § 303(b)(2) (1978).

28. 5 B.R. at 134, 2 C.B.C.2d at 457.
2 9. Id.
30. See 28 U.S.C. § 1471 (1978).
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be generally paying, by allowing him to return to his business un-
hampered by further proceedings."1 Third, the courts should be reluctant
to rule on defenses to disputed debts because the ruling could be res judi-
cata in another forum if the petition were denied and the creditor later
chose to sue on the debt.33 In effect, the court favored simplifying the
jurisdictional issues of an involuntary petition and saving for later pro-
ceedings any disputed debts involving complex litigation.3

As a deterrent to petitioners with highly questionable claims, the court
pointed out that section 303 contains a remedy for frivolous petitions.
Upon dismissal of the petition, costs and attorneys' fees may be awarded
to the successful debtor. If the court should find that the petition was
brought in bad faith, the court may award punitive damages and damages
proximately caused by the filing. 4 With these factors in mind, the court
in All Media concluded that before the trial on the issue of generally not
paying, the debtor can disqualify a petitioning creditor and thus remove
the debt from further consideration if he can establish to a certainty that
the debt is barred without involving the court in substantial legal or fac-
tual questions. However, if there is a bona fide dispute of law or fact, the
creditor is not barred from petitioning nor is the debt removed from the
calculation of generally not paying. 5

After the creditors in All Media had cleared the jurisdictional hurdle,
the court, at trial, gave the debtors a second opportunity to keep disputed
debts, this time owed to both petitioning and nonpetitioning creditors,
from being counted against them. 6 A careful reading of All Media
reveals that the court did not consider the disputed debts as unpaid
debts.3 7 Just as the payment of debt prior to the petition would be a valid
defense, the court believed that if a dbt had gone unpaid because it was
subject to a bona fide dispute, then it should not be counted against the
debtor." The court reasoned that a debtor should not be forced to pay a
disputed debt by the threat of an involuntary petiton.3 The court did not

31. 5 B.R. at 134, 2 C.B.C.2d at 457.
32. Id. at 134-35, 2 C.B.C.2d at 458.
33. Id. at 135, 2 C.B.C.2d at 458.
34. Id., 2 C.B.C.2d at 459. See 11 U.S.C. § 303(i) (Supp. 11 1978).
35. 5 B.R. at 135-36, 2 C.B.C.2d at 459.
36. Id. at 144, 2 C.B.C.2d at 469-70.
37. The court in All Media examined the accounting system of Artlite Broadcasting Co.,

a wholly owned subsidiary of All Media Properties, Inc. Comparing the examination of the
accounting system, 5 B.R. at 143-44, 2 C.B.C.2d at 469, with the evidence relied upon by the
court in reaching its decision that Artlite Broadcasting Co. was generally not paying, 5 B.R.
at 146, 2 C.B.C.2d at 472, reveals that the disputed debts were not counted against the
debtor.

38. 5 B.R. at 144, 2 C.B.C.2d at 469-70.
39. Id., 2 C.B.C.2d at 470.
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address what constituted a bona fide dispute or how, in the future, il
would determine whether a debt was the subject of a bona fide dispute,
nor did it have to. The president of the debtor corporation testified thai
some of the debts were disputed and his testimony was unrebutted. Thiu
apparently was sufficient to persuade the court that a bona fide dispute
existed. One can only speculate how the outcome might have differed had
rebuttal testimony been offered by creditors. It is clear, nevertheless,
that the disputed debts never figured into the calculation of generally nol
paying. °

Without specifically saying so, one district court has taken an entirel3
different approach by automatically considering disputed debts in the
generally not paying calculation. In In re Hill,"' the joint debtors and
their creditors stipulated that only three debts were unpaid."2 ThesE
debts were personal guarantees for notes used to fund their business ven-
ture. One of these debts, on appeal in the state court system, was dis-
puted. The court did not address what role disputed debts should pay ir
determining whether a debtor is generally not paying. Instead, the courl
considered the failure to pay all three debts, including the disputed debt,
as evidence of the general failure to pay debts.43 While the opinion is nol
clear, it seems that this court will not give the debtor any leeway to dis-
pute a debt but rather will count the disputed debt as unpaid. 4

Instead of merely including a disputed debt or looking to see if a bons
fide dispute exists, in In re Kriedler Import Corp.,'46 the bankruptcy courl
ruled on the validity of the debt.46 It is especially noteworthy that the
court had to rule on very complex facts to resolve the merits of the dis-
pute.4 7 In Kriedler, the debtor had-entered into an agreement with it,
German supplier to act as the distributor of the supplier's mopeds in the
United States. After the bottom fell out of the moped market, the debtoi
entered into three years of negotiations stretching across two continente

40. Id.
41. 8 B.R. 779 (D. Minn.), aff'g 5 B.R. 79, 2 C.B.C.2d 464 (Bankr. D. Minn. 1980).
42. 8 B.R. at 780. All facts are from the court's opinion.
43. Id. Note that the district court agreed with the bankruptcy court that sectior

303(h)(1) is entitled to a "straightforward" reading. 8 B.R. at 781. The bankruptcy courl
appears to have counted a disputed debt against the debtor solely because it constituted ar
overwhelming portion of the debtor's total debt. 5 B.R. at 83. Neither the bankrupct3
court's opinion nor the district court's opinion is "straightforward" as to how a disputec
debt should be treated if it does not constitute an overwhelming portion of a debtor's tota
debt.

44. "While the . . . debt is on appeal, it clearly constitutes a claim in the bankruptc3
sense." 8 B.R. at 780.

45. 4 B.R. 256 (Bankr. D. Md. 1980).
46. Id.
47. Id. at 260-62. All facts are from the court's opinion.
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with the goal of converting the debtor-creditor relationship into a part-
nership. As Kriedler's situation continued to worsen, the German firm
brought the involuntary petition. Because the debt owed to the German
firm was ninety-seven percent of Kriedler's debt, the court reasoned that
if the debt was valid, an order of relief should be entered.4 8 On the other
hand, if a partnership had been formed, no debtor-creditor relationship
existed. After scrutinizing the complex, detailed facts, the court found no
partnership ever existed, and instead, a debtor-creditor relationship ex-
isted; the debt was valid and past due.' The court accordingly entered an
order of relief.

The last approach, and certainly the most detailed analysis of the dis-
puted debt question, is from the only Circuit Court of Appeals to address
the question. In In re Covey,50 the debtors had closed the doors of their
automobile dealership. Two months later, Chrysler Credit filed an invol-
untary petition against both debtors individually and as a partnership.
Three months later, the debtor filed a civil suit against Chrysler Credit
and Chrysler Corporation. The debtor's complaint alleged violations of
the Federal Automobile Dealers Day in Court Act,51 breach of contract,
fraud, and violation of federal anti-trust laws. After other debtors joined
the petition, the alleged debts were approximately $109,000. Covey dis-
puted 99.5% of these debts. The Bankruptcy Court entered an order of
relief that was affirmed at the district court level.

On these facts, the Court of Appeals for the Seventh Circuit adopted
the All Media approach of allowing holders of disputed claims to partici-
pate as petitioning creditors.52 The court was then faced with the debtor's
contention that any debts disputed by him should not be considered in a
determination of whether he was generally not paying. The debtor relied
on the reasoning of All Media that a debtor should not be pressured into
paying -a disputed debt to avoid involuntary bankruptcy and pointed out
that if the disputed debts were removed from the calculation, an entry of
relief would not be warranted." The court agreed that the debtor had an
interest in not being forced to pay a disputed debt. However, the credi-
tors had an equally important interest in prompt resolution of the gener-
ally not paying question in order to prevent wasting of assets." Finding
itself unable to accept an approach that either absolutely included or ex-
cluded disputed debts, the court developed a method of analysis that was

48. I Id. at 260.
49. Id. at 262.
50. 650 F.2d 877 (7th Cir. 1981) All facts are from the court's opinion.
51. 15 U.S.C. §§ 1221-25 (1976).
52.' 650 F.2d at 881'(7th Cir. 1981).
53. Id. at 882.
54. Id. at 882-83.

19821
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to be applied on a case by case basis.
The court in Covey first looked to the nature of the disputed claim.55 ]

the debtor merely disputed the amount of the obligation, then the deb
would be a valid claim, and would be used in the calculation of generall
not paying. 6 This, in effect, would require the debtor, before petition wa
filed, to pay off any part of the debt not in dispute or have it counte
against him.

Second, the court would look to the complexity of the litigation." Boz
rowing from the court's discussion in All Media of disputed debts at th
jurisdictional level, the court in Covey adopted the approach that if resc
lution of a dispute over a debt requires substantial litigation, the deb
should also be included in the generally not paying calculation.5 8

Again borrowing from the court's analysis of jurisdiction in All Medic
if substantial litigation is not required, the court should, on the recorc
balance the creditors' interest in prompt resolution against the debtor'
interest in avoiding the adverse effects of an adjudication of involuntar
bankruptcy. If the creditors' interest in avoiding wasting of the debtor'
assets outweighs the debtor's interests, the dispute should not be consid
ered and the debt should be considered unpaid. On the other hand, if th
interests of the debtor in avoiding the destructive impact of bankruptc:
relief outweigh the interests of the creditors, the merits of the disput
should be reached. If the interests are equally balanced, the creditor
should be favored and the disputed debt considered unpaid.5

The court next applied its three-part test to the facts in the Covey
case, despite the lack of such detailed analysis in the lower court record.!
The court found that the Coveys had cleared the first hurdle when the:
disputed the entire amount of each obligation."

Turning next to the substantial litigation tier of disputed debt analysih
the court assumed the debt to Chrysler Credit would not require substan
tial litigation. Even so, the debtor's other debts were found to requir
substantial litigation and the court found it unnecessary to go any fur
ther. Thus, at this point, the court had decided to count the disputeo
debts as unpaid."

The court then illustrated how its analysis of disputed debts woulb
have worked had it been necessary to continue. Even if the creditors' in

55. Id. at 883.
56. Id.
57. Id.
58. Id.
59. Id.
60. Id. at 884.
61. Id.
62. Id.
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terests had been balanced against the Coveys' interests, the result of the
balancing test would not have favored the Coveys. Since the Coveys had
closed their Dodge dealership, the stigma of involuntary bankruptcy
would have had no effect on an ongoing business." Further, the court
characterized the debtor's dispute of 99.5% of its obligations as strategic
gamesmanship and refused to let assets waste just because the debtor had
raised the red flag of dispute."

C. Tests of Generally Not Paying

Once the court has determined what debts to consider, it must then
turn to the question of whether a debtor is generally not paying. As will
be shown, the courts have developed quite different tests for situations in
which one creditor has petitioned as opposed to situations involving peti-
tions by multiple creditors. While the courts are not in agreement on
how to treat multiple creditors, surprisingly, the courts are unanimous in
their treatment of single creditor cases.

In regard to sole creditor cases, an important function of the new Bank-
ruptcy Code is to avoid priority fights among creditors competing to be
the first to attach a debtor's dwindling assets. Consistent with this func-
tion, section 303 speaks of creditors and debts in the plural form. This
has prompted one court to comment that the Code is designed essentially
to protect classes of creditors,6 ' and therefore, there should be no order of
relief based only on proof of the failure to meet the liability owing to a
single creditor. 66 The question remains, then, under what circumstances
can a debtor with only one unpaid creditor be found to be generally not
paying his debts as they become due?

The United States Bankruptcy Court for the District of Nevada first
faced the sole creditor question in In re 7H Land & Cattle Co.7 The
debtors found themselves in the bankruptcy arena after depositing worth-
less checks drawn on one company account in Idaho into the company's
Nevada checking account. After convincing the. Nevada bank to honor
these deposits before collection, the debtors paid off their remaining cred-
itors with checks drawn on the Nevada account. After discovering 7H's
shady, if not fraudulent, check-kiting scheme, the Nevada bank de-

63. Id.
64. Id.
65. In re 7H Land & Cattle Co., 6 B.R. 29, 32, 2 C.B.C.2d 554, 558 (Bankr. D. Nev.

1980).
66. Id. at 31, 2 C.B.C.2d at 557 (referring to Honsberger, Failure to Pay One's Debts

Generally as They Become Due: The Experience of France and Canada, 54 AM. BANKR.
L.J. 153 (1980)).

67. 6 B.R. 29, 2 C.B.C.2d 554 (Bankr. D. Nev. 1980). The facts of In re 7H Land &
Cattle are set forth in a later opinion by the same court at 8 B.R. 22 (Bankr. D. Nev. 1980).
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manded and received a promissory note to cover over a million dollars in
overdrafts. When it became clear that 7H would not honor its obligations,
involuntary proceedings were commenced.

Arguing that the Code did not contemplate a grant of relief based on a
sole obligation, the debtors moved to dismiss.68 The creditor responded
that the note represented several underlying debts, each evidenced by an
overdraft.69 Rather than torture substance for form, the court found gui-
dance from Canada's experience with its own version of equity insol-
vency. 0 . Citing the Canadian case of Holmes & Sinclair,7 the court
adopted a test that would allow relief for a sole creditor if that creditor
could show that the reason the petition was brought by a sole creditor
was because the debtor, "by some scam, artifice, trick or fraud, ' 17' had
used the uncollectible deposits to pay off all the other creditors. The bur-
den would be on the creditor to show that the overdrawn account was the
end result of "unacceptable business methods within the ambit of fraud,
trick, artifice or scam."'7

3 The mere showing of an overdrawn account
would not suffice.7 4 As an example, the court in 7H cited Bielaski v. Na-
tional City Bank.7 5 In Bielaski, the trustee in bankruptcy brought suit to
recover a payment made to defendant by the bankrupt. The trustee al-
leged that this payment was a preference and subject to his avoidance
powers. A corporate officer of the bankrupt corporation had been forging
notes to a bank and using the proceeds to keep creditors current, and
defendant therefore urged that the bankrupt had not been insolvent at
the time the payment was made to defendant. The court rejected this
argument, holding that "[a] concern that is solvent does not raise money
by means of forged paper. ' '

17 The court in 7H concluded that since the
creditor was entitled to show that 7H was engaged in fraud, the motion to
dismiss should be denied.7

The court in 7H went on to discuss, in dicta, other criteria that have
satisfied Canadian courts that an order of involuntary bankruptcy relief is

68. 6 B.R. at 30, 2 C.B.C.2d at 555.
69. Id. at 33, 2 C.B.C.2d at 560.
70. See Honsberger, Failure to Pay One's Debts Generally as They Become Due: The

Experience of France and Canada, 54 AM. BANKR. L.J. 153 (1980).
71. 20 C.B.R. (n.s.) 111 (Ont. Can. 1975).
72. 6 B.R. at 33, 2 C.B.C.2d at 559.
73. Id.
74. Id.
75. 58 F.2d 657 (S.D.N.Y. 1932).
76. Id. at 660.
77. 6 B.R. at 34, 2 C.B.C.2d at 560. An order of relief was granted in a later opinion by

the same court at 8 B.R. 22. The later opinion did not elaborate on the standards to show
generally not paying.
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appropriate. First, under Holmes & Sinclair,7 s relief is appropriate if the
debtor admits his inability to pay.79 Although the court in 7H did not
approve or disapprove of this test, it is obvious that such a stipulation by
the debtor would warrant the entry of an order of relief. Also, under Ca-
nadian law, if the creditor's repeated demands for payment have gone
unanswered, the creditor is allowed to petition. 0 The court in 7H sug-
gested that the American version of this test should require the. creditor
also to show that he cannot obtain relief in the ordinary courts and,
therefore, if the creditor is to obtain any relief, it must be through
bankruptcy."'

Neither the Nevada court's dicta nor its holding has gone unnoticed.
In the Southern District of Florida, the holding of 7H was approved and
the dicta followed in In re R. V. Seating, Inc.82 In that case, the petitioner
had obtained a state court judgment that had been reduced in amount,
but not satisifed, by a sheriff's sale and garnishment. Adopting the stan-
dards articulated in 7H, the court found no evidence of fraud or trick-
ery."3 Applying the second test, the court held that the debtor had not
exhausted all his nonbankruptcy remedies because claims and accounts
receivable were subject to garnishment by the creditor." Further, since
the creditor would probably recover more through state court proceed-
ings, dismissal of the petition would better serve both parties' interests. 6

Accordingly, relief was denied.8" This approach has also been approved by
the Bankruptcy Court for the Eastern District of New York.87

While the sole creditor question has yet to arise in most bankruptcy
courts, the unanimous reception of the Canadian tests serves as a strong
indication of further acceptance of the sole creditor tests. These tests
serve a useful purpose of favoring administrative economy by requiring
the exhaustion of all other remedies as a condition precedent to involun-
tary proceedings unless fraud or trickery can be shown. It does not seem
unduly speculative to predict widespread acceptance of this test.

When more than one creditor holds outstanding obligations, each set of
facts presents unique problems. While some courts have strived to formu-
late a meaning of generally not paying that can be consistently applied to

78. 20 C.B.R. (n.s.) 111 (Ont. Can. 1975).
79. 6 B.R. at 32, 2 C.B.C.2d at 558.
80. Id.
81. Id.
82. 8 B.R. 663 (Bankr. S.D. Fla. 1981) All facts are from the court's opinion.
83. 8 B.R. at 665.
84. Id.
85. Id. The court emphasized the expense of bankruptcy administration and its effect on

the alleged debtor's accounts receivable.
86. Id.
87. In re Arker, 6 B.R. 632 (Bankr. E.D.N.Y. 1980).
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determine if a debtor is generally not paying, other courts have chosen t(
examine the facts without attempting to formulate a consistent standard
Although each articulated test deserves examination, the true direction o
the courts is better revealed by an examination of the facts relied upon b3
the courts to support their decisions.

The first published opinion to confront the generally not paying issuf
was In re All Media Properties, Inc.,"s which arose in the Southern Dis.
trict of Texas. Both debtors, All Media Properties, Inc. and its wholl3
owned subsidiary, Artlite Broadcasting Company, contested the petitior
and at trial, in addition to contesting the inclusion of certain disputec
debts, argued that a finding of generally not paying required a findin
that a majority of debts were past due. Looking to the legislative histor3
and the commentary it has'generated, the court refused to be persuadec
that the involuntary process should be restricted as the debtors sug.
gested." Instead, the court believed the new test should be flexibh
enough to allow for the variety of situations that are sure to arise.

The court found more reasonable an approach that considered both th
amount of unpaid debt and the number of unpaid creditors." Further
when the debtor has few creditors, the number which will be significani
will be fewer than when the debtor has a large number of creditors. Th(
facts of each case must be examined to determine whether the debtoi
regularly has been missing a significant number of payments to crediton
or regularly missing payments which are significant in amount in relatior
to the size of the debtor's operation.'1

A close reading of the facts reveals that the court in All Media lookec
to more than the number of unpaid creditors and the amount of unpaic
debt. The court first addressed the plight of Artlite Broadcasting,, anc
found a total of sixty-five accounts payable. Of these, thirteen were dis.
puted or paid and, as discussed earlier, not counted against the debtor.9'

Four more showed a credit or had been satisfied by a trade agreement
The remaining forty-eight past due accounts totalled over $78,000.

Artlite raised several defenses to these forty-eight past due debts. Tht
court was receptive to Artlite's contention that overdue payment,
brought current prior to the petition should not be considered past due."
The court then turned to the debtor's second contention that a debt pasi
due at the time of the petition but brought current subsequently shoulc

88. 5 B.R. 126, 2 C.B.C.2d 449 (Bankr. S.D. Tex. 1980) All facts are from the court'l
opinion.

89. 5 B.R. at 142, 2 C.B.C.2d at 468.
90. Id. at 143, 2 C.B.C.2d at 468.
91. Id.
92. See note 37 and accompanying text supra.
93. 5 B.R. at 144, 2 C.B.C.2d at 469.
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not be counted as a past due debt. Noting that the test was whether a
debtor was generally paying his debts at the time they became due, the
court found no merit in this contention." The court reasoned that such a
defense would allow a clearly failing business to avoid an order of relief
by post-petition payments. If it took a petition to motivate the debtor to
pay, relief would be appropriate in order to insure that the debtor did not
resume his old habits, thus necessitating another petition.' 5 The court
also noted that if relief was denied as a result of post-petition payments,
other unpaid creditors would be deprived of the protective provisions of
the Code.es

Artlite contended that some of its creditors had agreed to extend pay-
ment dates and these extensions should be considered as relieving the
corporation of the obligation of paying those debts by their original due
dates. The court noted that assuming the debtor could prevail with this
argument, its effects would be insignificant because of the small number
of extension agreements alleged and the lack of evidence to support them.
The court favored an approach that considered extension agreements as
evidence of failure to pay debts as they came due."

The court also refused to be persuaded that the payment of a debt
should not be considered due until a formal demand for payment had
been made." If the contract did not provide terms of payment, the court
favored a test of commercial reasonableness." Thus, when a creditor
sends a bill, prompt payment should follow unless an agreement provides
otherwise. 00 If the creditor can show that the debt has remained unpaid
for over thirty days, a sufficient showing that the debt is past due has
been made. 10'

In addition to examining the number and amount of past due debts,
the court was sensitive to the fact that one of Artlite's corporate officers
regularly picked out certain accounts to be paid each month while
neglecting others because there was not enough money in the bank to

94. Id., 2 C.B.C.2d at 470. The court looked to the plain language of section 303(h)(1).
95. Id.
96. Id. at 144-45, 2 C.B.C.2d at 470.
97. Id. at 145, 2 C.B.C.2d at 470-71. But see In re Duty Free Shops Corp., 6 B.R. 38

(Bankr. S.D. Fla. 1980). The court in In re Duty Free Shops Corp. appeared to be willing to
allow a debtor to rely on extension agreements. The court said that "[u]nilaterial partial
payment on overdue accounts is insufficient to defeat and does not defeat an involuntary
petition under the Code. ... Absent an agreement extending payment terms on an ac-
count, partial payments do not prove solvency." Id.

98. 5 B.R. at 145, 2 C.B.C.2d at 471.
99. Id.
100. Id. The court looked to section 2-310(a) of the Uniform Commercial Code for in-

sight to expected commercial practice.
101. 5 B.R. at 145, 2 C.B.C.2d at 471.
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keep all debts current. ' " Also, by writing checks but not mailing them,
the company's books showed payments when none had been made."10

Given Artlite's inability to meet its obligations, coupled with its failure
to meet payments on forty-eight of sixty-five accounts, the court found
neither the number nor the amount of unpaid obligations insubstantial.
Consequently, an order of relief against Artlite was warranted.1 "0

The circumstances of Artlite's parent company, All Media Properties,
Inc., presented facts slightly more complicated. The court first divided All
Media's debts into two classes.10 5 The company was obligated to First
South Leasing on two accounts. The first, for almost $25,000, was over-
due but First South Leasing had agreed to allow All Media to pay when
able. All Media had not paid any of the arrearage on this account. The
second obligation to First South Leasing accrued at $6500 per month and
was kept current at the time the petition was filed. All Media was also
obligated to its attorney for an unspecified sum, but payment had not
been requested.

The second class of debt, all promissory notes, was at one time over
$481,000. Two creditors holding notes for just under $250,000 were being
promptly paid. Prior to the petition, four other creditors (including All
Media's president and two companies he controlled) replaced notes held
by them totaling $205,000 with secured notes that were past due, but the
holders had agreed to extend payment until All Media was able to pay.
The remaining promissory notes totaled just over $26,000. The principal
on these notes was not yet due, but quarterly interest payments were two
years in arrears. Thus, at the time of the petition, the only creditors who
were demanding payment were those to whom these quarterly interest
payments were owed.

Despite this, All Media was found to be generally not paying its debts
as they became due.106 The court refused to disregard the arrearage on
the First South Leasing account and thus refused to consider the exten-
sion agreement as evidence of payment of debts.10 7 Even more devastat-
ing, the court refused to accept the extension agreements on the notes
held by All Media's president and his companies as evidence of timely
payment. 0 8 To allow a debtor to make such arrangements with insiders
would mean that other creditors would have to sit idly by while the com-

102. Id. at 146, 2 C.B.C.2d at 472.
103. Id.
104. Id.
105. Id.
106. Id. at 147, 2 C.B.C.2d at 474.
107. Id. at 147-48, 2 C.B.C.2d at 474.
108. Id.
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pany's financial plight deteriorated further.""' The purpose of section 303
was to protect all creditors from the losses occasioned by a failing busi-
ness, and the court stated that it could not achieve that purpose if it
allowed extension agreements with insiders to transform a past due debt
into one not yet due."1 The court concluded that even though the num-
ber of creditors was not large, most of those whose debts were due had
not been paid and, therefore, relief was warranted.'

Unlike the court in All Media, which required at least a showing of a
substantial number of unpaid creditors or a substantial amount of unpaid
debts, other courts have followed a more vaguely defined test focusing on
an examination of the regular course of business. In a district court opin-
ion, In re Hill,"2 the court applied a lesser burden to the creditor trying
to show that a debtor is generally not paying. After noting that section
303(h)(1), as finally enacted, deleted any reference to the percentage of
debt or number of creditors that had been found in earlier versions, the
court believed that the test was entitled to a straightforward reading."'
What was important to the court was whether a debtor paid his debts in
a general manner in the regular course of his business.' 14 The only allow-
ance the court was willing to make was to exlude from the calculation of
generally not paying debts that were de minimis or merely overlooked, or
which were in question for some other legitimate reason.'1 5 The court at-
tached no significance to specific debts."' Applying this test, the court
refused to allow the fact that the debtor was paying a number of small
consumer debts to defeat a petition brought by a creditor holding claims
for over a million dollars." 7 At least one other court has approved a test
centered on commercial reasonableness but which differs from Hill in
that it considers the number of unpaid creditors and the size of the past
due debt relevant to the issue of generally not paying." s

Of course, a showing that the debtor is not paying its debts in the regu-
lar course of business requires a showing of what the regular course is.
Thus, as in In re Trans-High Corp.,"' if the only evidence is an accounts
pdyable schedule that does not show when the debts were actually due

109. Id.
110. Id. at 148, 2 C.B.C.2d at 474.
111. Id.
112. 8 B.R. 779 (D. Minn. 1980), afl'g 5 B.R. 79, 2 C.B.C.2d 646 (Bankr. D. Minn. 1980).

For a discussion of the relevant facts see note 43 and accompanying text supra.
113. 8 B.R. at 781.
114. Id.
115. Id.
116. Id.
117. Id.
118. In re Luftek, Inc., 6 B.R. 539, 546, 2 C.B.C.2d 1351, 1359 (Bankr. E.D.N.Y. 1980).
119. 3 B.R. 1, 1 C.B.C.2d 509 (Bankr. S.D.N.Y. 1980).
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and a balance sheet that shows solvency, the requisite showing has not
been made. 120 On the other hand, as in In Re Luftek, Inc., 2' in which
testimony revealed that dunning calls were received daily, because at any
given time there were one hundred unpaid bills, and each month a few
were earmarked for payment because there was not enough money in the
bank to pay all of the bills, the showing has been made.122

Other courts have not attempted to define what is meant by generally
not paying. The only guidance these courts can offer is what the facts
reveal. In In re Kreidler Import Corp.,'2 3 one creditor, the major supplier,
held ninety-seven percent of the company's debt. Further, the company
was shown to be losing over $100,000 per year. 24 On these facts, the court
considered itself bound to order relief.'2" In In re J.V. Knitting Services,
Inc., ' 2 6 the debtor owed $39,000 and $26,000 was past due. 2 7 Further, the
debtor's bank account had been overdrawn for the four months preceding
the petition; thus, relief was warranted. 28 In In re Duty Free Shops
Corp.,2" a finding that the debtor owed its trade creditors $419,000 and
was delinquent to seventy percent of its suppliers that gave credit, cou-
pled with the fact that most accounts were unpaid for over ninety days on
thirty day terms, was sufficient to warrant an order for relief.'8 0 The court
found no merit in the fact that partial payment was being made.' 3' Fi-
nally, in In re McNeil, s'2 the admission by the debtor that he was unable
to pay his debts and the only creditors being paid were insiders or were
fully secured was enough to warrant relief.

III. CONCLUSION

Even after an analysis of all the relevant cases, it is difficult to predict
the future of section 303(h)(1). Notwithstanding the differences among
the courts, one should not be too critical of their attempts to put meaning
behind the words of the provision. Fortunately, in the involuntary cases

120. Id. at 2-3, 1 C.B.C.2d at 511-12.
121. 6 B.R. 539, 2 C.B.C.2d 1351 (Bankr. E.D.N.Y. 1980).
122. Id. at 546, 2 C.B.C.2d at 1359-60.
123. 4 B.R. 256 (Bankr. D. Md. 1980).
124. Id. For a more detailed discussion of the facts in Kreidler, see note 48 and accom-

panying text supra.
125. 4 B.R. at 262.
126. 4 B.R. 597, 2 C.B.C.2d 223 (Bankr. S.D. Fla. 1980).
127. Id. at 598, 2 C.B.C.2d at 224.
128. Id.
129. 6 B.R. 38 (Bankr. S.D. Fla. 1980).
130. Id. at 39-40.
131. Id. at 40.
132. No. 3-80-01159 (Bankr. E.D. Tenn. Jan. 8, 1981).
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which have raised the issue of generally not paying, it has been fairly
obvious that relief was warranted and the courts have not had to deal
with a truly close question. Nevertheless, there are a few observations
that merit repeating.

The role of disputed debts in the generally not paying calculation is far
from being settled. Presently, there are four major approaches taking
shape. One court refused to attach any significance to whether a debt is
disputed; if the debt is sufficient to form the basis of a claim, it is an
unpaid debt 1

33 This is a harsh result that could force a debtor to pay
disputed debts in order to avoid bankruptcy.

At the other end of the spectrum, another court has indicated it will
rule on the merits of the dispute. 184 Although this may be practical in
many cases, it is not hard to imagine a court stuck in a quagmire of dis-
puted debt litigation. Such a procedure would cause both the debtor and
the creditor to incur costly litigation expenses while the delay in resolu-
tion either hampered the debtor's operations or allowed continued wast-
ing of the debtor's assets to the detriment of the creditor. Further, to
allow the debtor to threaten to delay proceedings by disputing debts
would allow the debtor to obtain unduly heavy leverage at settlement ne-
gotiation in addition to denying the creditor the right to prompt resolu-
tion of involuntary bankruptcy under the Code.

Another approach has been to examine the debt to see if it is legiti-
mately in dispute. If the debt is legitimately disputed, it would not count
as an unpaid debt.18 5 Again, under this approach, the parties risk being
bogged down with costly litigation while the Code's policies behind
prompt resolution of involuntary bankruptcy are frustrated.

The fourth approach concerning the role of disputed debts clearly fa-
vors creditors and obviously, by making it hard for debtors to prevail
with a disputed debt, will cause much gnashing of debtors' teeth. This
method, however, does avoid the aforementioned problems. First, the
debtor must show that a dispute of the entire debt will not require com-
plex litigation. If he can succeed in this, he must show that his interest in
avoiding bankruptcy outweighs the creditors' interests.1 36 More likely
than not, such a showing will require proof that the debtor's business is
still operating, that debtor's assets will not substantially deteriorate, and
that an order for relief would completely put him under. If the debtor can

133. In re Hill, 8 B.R. 779 (D. Minn. 1980). See note 41 and accompanying text supra.
134. In re Kreidler Import Corp., 4 B.R. 256 (Bankr. D. Md. 1980). See note 45 and

accompanying text supra.
135. In re All Media Properties, Inc., 5 B.R. 126, 2 C.B.C.2d 449 (Bankr. S.D. Tex.

1980). See note 24 and accompanying text supra.
136. In re Covey, 650 F.2d 877 (7th Cir. 1981). See note 50 and accompanying text

supra.
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get this far, then the merits of the dispute will be reached. This approach
is certain to cause payment of many disputed debts as well as to promote
a prompt resolution of the involuntary petition.

The only absolute statement that can be made is that in every ap-
proach, either the debtor or the creditor must be favored. If, as has been
stated, the Code favors the prompt resolution of an involuntary petition,
then the approach which best advances this policy should prevail. Al-
though the approach employed in In re Covey may appear to be unduly
burdensome on a debtor, it is the only approach which assures advance-
ment of the Code's policy and therefore probably will be widely accepted.
The debtor is, at least, given some protection under the Seventh Circuit's
approach unless such protection would require the sacrifice of prompt
resolution.

As if having to resolve the disputed debts question were not enough, a
court must then face the question of what generally not paying should
mean. After reviewing the cases, the court may find itself more uncertain
than before.

The approach employed in In re All Media Properties, Inc., which con-
siders the size of debt and the number of creditors, has been around fol
some time and is bound to reappear. Yet the court in All Media did no
end its analysis with these considerations. It went on to examine thE
debtors' business practices. Further, in regard to the number of creditors
it is hard to see why relief should be proper if one hundred creditors hold
a certain amount of debt and relief is not proper if one creditor holds thE
same amount of debt.

Other courts, under the guise of commercial reasonableness, have disre-
garded any reference to the size of the debt or the number of creditors. s"

If the debt was not de minimus, overlooked, or legitimately in question
then relief was proper. This test was based on commercial practices. Th
test, while providing certainty, may be overly harsh. It certainly provide,
no flexibility or discretion for a business faced with minor cash flom
problems. Still other courts have found it unnecessary to discuss what ii
meant by generally not paying, perhaps because the facts made such i
discussion unnecessary.1 88

It should be obvious that a test with any substance cannot be formu
lated to encompass every factual situation. Any bright line test will jus
alert the debtor as to how to avoid bankruptcy by paying just enougi
creditors to circumvent the test. Congress, intentionally or unintention

137. 8 B.R. 779, 781 (D. Minn. 1980). See note 41 and accompanying text supra.
138. See generally, In re McNeil, No. 3-80:01159 (Bankr. E.D. Tenn. Jan. 8, 1981); In ro

Kriedler Import Corp., 4 B.R. 256 (Bankr. D. Md. 1980); In re J.V. Knitting Services, Inc.,,
B.R. 597, 2 C.B.C.2d 223 (Bankr. S.D. Fla. 1980); In re Duty Free Shops Corp., 6 B.R. 31
(S.D. Fla. 1980).
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ally, has left the precise scope and meaning of section 303(h)(1) to the
courts. The courts have opted and will continue to opt for flexibility at
the expense of certainty. Such a choice is certainly desirable, but is of no
help in addressing a hypothetical close question.

This comment, in an attempt to highlight developing trends and point
out problems yet to be resolved, has examined how the courts, thus far,
have dealt with section 303(h)(1) and its accompanying problems. In the
final analysis, all that can be said with certainty is that until more courts
squarely address the issue and carefully articulate their reasoning, deter-
mining whether a "debtor is generally not paying such debtor's debts as
they become due" will remain the subject of much debate.

MIcHAEL J. GRINDSTAFF
THOMAS M. HACKEL




