
In Defense of the NLRB

by Lee Modjeska*

I. INTRODUCTION

.Echoing an old refrain, Member Robert P. Hunter, newly appointed
member of the National Labor Relations Board (NLRB),1 has accused
the NLRB of partiality, inefficiency, and lack of expertise.' Writing in
The Heritage Foundation's conservative agenda for the new administra-
tion, Mr. Hunter charges the NLRB with "anti-business, pro-labor bias"
and "ivory tower" decision making which has "permeated" the agency
and caused it to fall into disrepute in the eyes of the appellate courts,
labor, and management.' Mr. Hunter makes eight major recommenda-
tions for change. This article analyzes the criticism and recommenda-
tions, and concludes that the criticism is ill-founded and the recommen-
dations ill-conceived.

* Professor of Law, The Ohio State University College of Law. Antioch College (B.A.,

1955); University of Wisconsin (LL.B., 1960).

Reality compels the following disclosures. This writer is a former Assistant General Coun-
sel of the National Labor Relations Board, where he served in the Supreme Court, Appellate
Court, and Advice Branches. For many years he was engaged in the private practice of labor
law, as a partner and associate in major law firms, and as a sole practitioner. Some wags will
also demand to know that in private practice the writer represented management primarily,
labor occasionally. See generally Modjeska, Which Side Are You On? 41 OHIO ST. L.J. 273
(1980). The writer is grateful to his wife, Abigail, also a former Assistant General Counsel
of the NLRB, for her invaluable insights and comments.

1. At the time of his appointment, Mr. Hunter was legislative director for Senator Orrin
G. Hatch (R. Utah), and counsel on the Subcommittee on Alcoholism and Drug Abuse, Sen-
ate Committee on Labor and Human Resources.

2. R. Hunter, The Department of Labor, MANDATE FOR LEADERSHIP-POLICY MANAGE-
MENT IN A CONSERVATIVE ADMINISTRATION 453 (C. Heatherly ed. 1981). The NLRB, of course,
is an independent, quasi-judicial, administrative agency, not part of the Department of
Labor.

3. Id. at 493-94.
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II. ALLEGED LACK OF EXPERTISE

A. Board Members

Recommendation 1. The new chairman of the NLRB and all future
Board members should have substantial experience in actual head-to-
head labor-management relations in the private sector. The Board is
presently composed largely of career government bureaucrats who have
not had substantial experience participating in the rigors of private sec-
tor parties in collective bargaining or before the Board. In order to regu-
late labor relations efficiently and effectively, the new chairman and fu-
ture Board members must have substantial private sector experience. 4

4. Id. at 494. Mr. Hunter makes the following general observations concerning this and
other recommendations:

National Labor Relations Board statistics show that the percentage of cases fully
affirmed by the United States court of appeals has declined dramatically, from 74
percent in 1976 to 64 percent in 1979. This decline is a direct result of numerous
decisions by the various U.S. courts of appeals indicating that the NLRB has
strayed from the neutral role between labor and management which legislative
history of the National Labor Relations Act indicates the Board was designed to
fulfill. The courts, in many instances, no longer view the Board as the independent
federal agency possessing specialized labor relations expertise of the caliber to
which the courts of appeals have deferred for many years. Unfortunately, in many
cases, the Board has adopted an "activist" stance, manifested by an anti-business,
pro-labor bias.

Moreover, the present Board bias and "ivory tower" approach has permeated
the attitude of enforcement field officals throughout the NLRB's Regional Offices.
These field officials assigned are the individuals who deal directly with labor and
management in the resolution of unfair labor practice disputes which came before
the Board. The perception of the Board among the business community is that
the Board's enforcement and investigatory efforts are slanted against business.
Such a perception is harmful to the Board's continuing ability to functiop as an
independent agency having the respect of both parties in delicate and complex
labor-management relations.

Development of practical expertise in labor relations, and the public perception
that the NLRB continues to maintain such expertise, is crucial to the Board's
success in operating as an agency which can successfully achieve peaceful resolu-
tion of labor-management disputes. The perception of the Board's practical exper-
tise in labor relations by the courts of appeals, and by labor and management, is
at an all-time low. This is largely due to the fact that the present Board members
have developed their experience largely as government bureaucrats, none having
represented a private sector client, be it labor or management, for any substantial
period of time during their career in private sector labor relations and/or collec-
tive bargaining. Without actual experience on the firing line, the expertise of
Board members must be, at best, academic with an "ivory tower" slant. Such is
the perception of the Board by labor and management and by the various United
States circuit courts of appeals.
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Mr. Hunter's disdain for "career government bureaucrats" as agency
decision makers does great injustice to highly dedicated, superbly gifted
people who have served with honor and distinction as members of the
Board. Commitment to and background of government service are not
inconsistent with insight and sensitivity for the marketplace.5 Conversely,
marketplace scars are hardly the sine qua non of quality decision making.
Having served for years in the trenches, I am singularly unimpressed with
such "firing line'"6 experience as a guarantor or predictor of sound judg-
ment. Bargaining table experience, with which Mr. Hunter is so taken, is
much overrated, frequently producing little more of developmental conse-
quence than a "cast-iron ass"7 and smoke-filled lungs. Partisan client rep-
resentations before the Board, Mr. Hunter's alternate prerequisite, entails
and develops litigator-advocate skills, not judgmental skills.

The recommendation and underlying criticism appear to involve a
rather fundamental misconception of the institutional role of the Board.
The Board is neither conciliator, mediator, nor arbitrator, situations in
which practical experience and confidence of the parties can be crucial to
appropriate role fulfillment. Thus, the Board is not the Federal Media-
tion and Conciliation Service (FMCS), whose mission is "to assist parties
to labor disputes in industries affecting commerce to settle such disputes
through conciliation and mediation." By making available governmental
facilities for conciliation, mediation, and voluntary arbitration, the pri-
mary function of FMCS is to assist and induce voluntary settlement of
labor disputes by the parties.' Nor is the Board an arbitration tribunal,
whose mission is to interpret and give content to the collective bargaining
agreement as part of a private system of industrial self-government. 10 The
"therapeutic values"'" of the arbitration process are heavily reliant upon

Id. at 493-94.
5. The fashion is to criticize the Board's alleged lack of expertise. See, e.g., Modjeska,

The Supreme Court, 1978-Labor Relations and Employment Discrimination, 65 CORNELL

L. REV. 57 (1977); Modjeska, Guess Who's Coming to the Bargaining Table? 39 OHIo ST.
L.J. 415 (1978). Upon mature reflection, however, this writer has become increasingly suspi-
cious of the glib superficiality of much of this criticism. Cf. Henslee v. Union Planters Bank,
335 U.S. 595, 600 (1949)(Frankfurter, J., dissenting): "Wisdom too often never comes, and
so one ought not to reject it merely because it comes late."

6. Hunter, supra note 2, at 493-94.
7. Unrecorded labor history has it that John L. Lewis, former United Mine Workers

leader, regarded a "cast-iron ass" as a prime requisite of a labor negotiator.
8. 29 U.S.C. § 173(a) (1976).
9. Id. at §§ 172-175.
10. See Steelworkers v. Warrior & Gulf Navigation Co., 363 .U.S. 574 (1960). See gener-

ally Cox, Reflections Upon Labor Arbitration, 72 HARV. L. REv. 1482 (1959); Shulman, Rea-
son, Contract, and Law in Labor Relations, 68 HARV. L. REV. 999 (1955).

11. Steelworkers v. American Mfg. Co., 363 U.S. 564, 568 (1960).

19821 853
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the arbitrator's knowledge of the "industrial common law,"'" that is, the
practices of the industry and shop. As Justice Powell has observed, "Par-
ties usually choose an arbitrator because they trust his knowledge and
judgment concerning the demands and norms of industrial relations. '13

The essential task of mediation, conciliation, and arbitration processe
is to "effectuate the intent of the parties rather than the requirements ol
enacted legislation."" The primary responsibility of the Board, however,
is the resolution of statutory issues. The Board performs two, ,distinc
functions under the National Labor Relations Act (NLRA):'5 the pre-
vention and remedying of unfair labor practices,16 and the determinatior
of questions concerning employee representation." These are essentiall)
adjudicative functions, 8 in which the Board protects and enforces public
not private rights"9 by giving effect to the national labor policy embodied

12. Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 581-82 (1960).
13. Alexander v. Gardner-Denver Co., 415 U.S. 36, 57 (1974). In Steelworkers v. Warriol

& Gulf Navigation Co., 363 U.S. 574, 581-82 (1960), Justice Douglas explained the relevanc
of practical expertise to the arbitral process as follows:

The labor arbitrator performs functions which are not normal to the courts; the
considerations which help him fashion judgments may indeed be foreign to the
competence of courts. . . . The labor arbitrator's source of law is not confined to
the express provisions of the contract, as the industrial common law-the prac-
tices of the industry and the shop-is equally a part of the collective bargaining
agreement although not expressed in it. The labor arbitrator is usually chosen
because of the parties' confidence in his knowledge of the common law of the shop
and their trust in his personal judgment to bring to bear considerations which are
not expressed in the contract as criteria for judgment. The parties expect that his
judgment of a particular grievance will reflect not only what the contract says but,
insofar as the collective bargaining agreement permits, such factors as the effect
upon productivity of a particular result, its consequence to the morale of the shop,
his judgment whether tensions will be heightened or diminished. For the parties'
objective in using the arbitration process is primarily to further their common goal
of uninterrupted production under the agreement, to make the agreement serve
their specialized needs. The ablest judge cannot be expected to bring the same
experience and competence to bear upon the determination of a grievance, be-
cause he cannot be similarly informed.

14. Alexander v. Gardner-Denver Co., 415 U.S. 36, 56-57 (1974), see Barrentine v. Ar.
kansas-Best Freight System, Inc., 450 U.S. 728 (1981).

15. 29 U.S.C. §§ 141-144, 151-168, 171-182, 185-187 (1976).
16. See Amalgamated Util. Workers v. Consolidated Edison Co., 309 U.S. 261, 264-6l

(1940); NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 24 (1937).
17. See AFL v. NLRB, 308 U.S. 401, 405-06 (1940).
18. The Board's rulemaking authority has lain dormant. See generally R. GORMAN, LA

BOR LAW UNIONIZATION AND COLLECTIVE BARGAINING 15-20 (1976); Bernstein, The NLRB4
Adjudication-Rule Making Dilemma Under the Administrative Procedure Act, 79 YAu
L.J. 571 (1970); Peck, The Atrophied Rule-Making Powers of the National Labor Relatiom
Board, 70 YALE L.J. 729 (1961).

19. See Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 192-93 (1941); National Licorice Co
v. NLRB, 309 U.s. 350, 362-64 (1940); Amalgamated Util. Workers v. Consolidated Edisor
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in the Act.2 The Board is the agency devised by Congress to translate
into concreteness the broadly phrased policies of the Act,2" and the Board
enjoys wide discretionary authority in this task of administrative applica-
tion.22 The Board does not, however, sit to dispense the members' partic-
ular notions of industrial relations and justice.22 The legitimacy of Board
determinations is dependent upon their conformity to statutory policy,24

and the expertise demanded of the Board relates to understanding that
policy, not individualized conceptions of a desired order.'5

The specialized competence of the Board relates to the law of the land,
not the law of the shop.2' The essence of this distinction was captured by
Justice Brennan in Beth Israel Hospital v. NLRB:

Co., 309 U.S. 261 (1940).
20. That national labor policy, as summarized by Justice Frankfurter in Phelps Dodge

Corp. v. NLRB, 313 U.S. 177, 182 (1941), is as follows:
Congress explicitly disclosed its purposes in declaring the policy which underlies
the Act. Its ultimate concern, as well as the source of its power, was "to eliminate
the causes of certain substantial obstructions to the free flow of commerce." This
vital national purpose was to be accomplished "by encouraging the practice and
procedure of collective bargaining and by protecting the exercise by workers of
full freedom of association." [National Labor Relations Act] § 1. Only thus could
workers ensure themselves economic standards consonant with national well-
being.

21. Again as Justice Frankfurter observed in Phelps Dodge Corp. v. NLRB, 313 U.S.
177, 194 (1941):

[I]n the nature of things Congress could not catalogue all the devices and strata-
gems for circumventing the policies of the Act. Nor could it define the whole
gamut of remedies to effectuate these policies in an infinite variety of specific situ-
ations. Congress met these difficulties by leaving the adaption of means to end to
the empiric process of administration.

See also Justice Reed's observation in Republic Aviation Corp. v. NLRB, 324 U.S. 793, 798
(1945):

The Wagner Act did not undertake the impossible task of specifying in precise
and unmistakeable language each incident which would constitute an unfair labor
practice. On the contrary, that Act left to the Board the work of applying the
Act's general prohibitory language in the light of the infinite combinations of
events which might be charged as violative of its terms.

22. See NLRB v. A.J. Tower Co., 329 U.S. 324, 330-31 (1946); Republic Aviation Corp. v.
NLRB, 324 U.S. 793 (1945).

23. See American Ship Bldg. Co. v. NLRB, 380 U.S. 300 (1965); NLRB v. Brown Food
Store, 380 U.S. 278 (1965); NLRB v. Insurance Agents' Int'l Union, 361 U.S. 477 (1960).

24. "The Board's remedial powers under § 10 of the Act are broad, but they are limited
to carrying out the policies of the Act itself." H.K. Porter Co. v. NLRB, 397 U.S. 99, 108
(1970).

25. See H.K. Porter Co. v. NLRB, 397 U.S. 99 (1970); NLRB v. Insurance Agents' Int'l
Union, 361 U.S. 477 (1960).

26. Cf. Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974). See generally J. GETMAN,

S. GOLDBERG & J. HERMAN, UNION REPRESENTATION ELECTIONS: LAW AND REALITY (1976).
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It is the Board on which Congress conferred the authority to develop and
apply fundamental national labor policy. . . .It is true that the Board is
not expert in the delivery of health-care services, but neither is it in
pharmacology, chemical manufacturing, lumbering, shipping or any of a
host of varied and specialized business enterprises over which the Act
confers jurisdiction. But the Board is expert in federal national labor
relations policy. 27

Mr. Hunter's prerequisites for Board members and chair 8 are not di
rectly germane to the appropriate sphere of the Board's administratiw
power. The experience relevant to Board decision making is that acquire(
and accumulated from the evidence of record presented to the Board i
statutory proceedings.2 9 The Board's expertise, thus, consists of a "spe
cialized knowledge" of national labor policy and "cumulative experience'
in application of that policy.30

There is no merit to Mr. Hunter's contention that the courts of appeali
have confirmed the Board's alleged pro-labor bias and lack of expertise.3

Mr. Hunter states that "the percentage of cases fully affirmed by thi
United States Courts of Appeals has declined dramatically; from 74 per
cent in 1976 to 64 percent in 1979."s' Without documentation, Mr
Hunter attributes this decline to appellate findings of Board partialit,
and lack of practical expertise,"3 and deduces from his statistic that thi
courts' perception of the Board "is at an all-time low."'

Absent comparative analyses of such factors as time, place, parties, an(
issues, the lone statistic is essentially meaningless. The following chart o
the Board's enforcement history readily demonstrates that the superficia
appeal of Mr. Hunter's lone statistic3 5 cannot withstand close scrutiny.

27. 437 U.S. 483, 500-01 (1978); see Republic Aviation Corp. v. NLRB, 324 U.S. 792
798-800 (1945).

28. In Mr. Hunter's view, "the next NLRB chairman, future Board members, and 51
percent of the future ALJ appointments should have substantial experience in counseling
advising, participating, and/or representing private sector parties in labor relations mat
ters." Hunter, supra note 2, at 492.

29. See NLRB v. Baptist Hosp., Inc., 442 U.S. 773, 787-90 (1979); San Diego Bldg
Trades Council v. Garmon, 359 U.S. 236, 242 (1959); Republic Aviation Corp. v. NLRB, 32,
U.S. 793, 799-805 (1945).

30. San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 242 (1959).
31. Hunter, supra note 2, at 492-94; see note 4 supra.
32. Hunter, supra note 2, at 493.
33. This writer knows of no such court decision.
34. Hunter, supra note 2, at 494.
35. It may be noted that the NLRB is engaged in substantially more litigation thai

other agencies. Comparative agency case filings in the courts of appeals for the twelv
month period ending June 30, 1978, for example, were as follows: Civil Aeronautics Boar
37; Department of Labor 54; Environmental Protection Agency 155; Federal Communica
tions Commission 74; Federal Energy Regulatory Commission 163; Immigration and Natu

856 [Vol. 3.
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Labor Cases Decided Cumulative Fiscal Years (%) Fiscal Years (%)
By U.S. Ct. App. 1935-62 1963-67 1969-73 1974-78 1979 1980

Affirmed in
full 57.6% 58.1% 68.3% 70.9% 64.6% 64.9%

Affirmed with
modification 20.2 19.3 13.6 10.6 9.7 10.9

Remanded to NLRB 3.8 4.3 4.8 4.3 5.5 6.2

Partially affirmed
and partially
remanded 1.0 1.8 1.8 2.0 3.0 .6

Set aside 17.436 16.537  11.538 12.2 ' 17.240 17.3"4

If this history reveals anything dramatic, it is the relative constancy of
the Board's impressively high record of affirmance in whole or in part by
the United States Courts of Appeals. The fact that the percentage of
Board decisions set aside in 1979 and 1980 was virtually identical to the
percentage for the years 1935-1962 rather belies Mr. Hunter's "all-time
low" thesis. Further, and most significantly, the Board's reversal rate is
less than the national average administrative agency reversal rate. The
national average administrative agency reversal rate in the courts of ap-
peals for the twelve-month period ending June 30, 1980, for example, was
22.4% .4 The 1979 national administrative average was 21.5% ,43 and the
1978 average was 26.2%. 44 As shown in the above tables, the Board's re-
versal rate during the same period was 17.3% in 1980, 17.2% in 1979, and
a cumulative average of 12.2% for 1974-78.

Mr. Hunter's additional unsupported charge that the Board's "anti-
business, pro-labor bias .. .and 'ivory tower' approach has permeated
the attitude of enforcement field officials throughout the NLRB's Re-
gional Offices" 4 borders on the irresponsible. The regional staff, as with

ralization 256; Internal Revenue 211; Interstate Commerce Commission 217; National Labor
Relations Board 786; Nuclear Regulatory Commission 36; Occupational Safety and Health
85; Securities and Exchange Commission 19; Transportation 15; Other 273. ANN. REP. AD.

OFF. U.S. CouRTS 170-71 (1978).
36. 27 NLRB ANN. REP. 280 (1962).
37. 33 NLRB ANN. REP. 241 (1968).
38. 39 NLRB ANN. REP. 240 (1974).
39. 44 NLRB ANN. REP. 314 (1979).

40. Id.
41. Advance statistical information for 45 NLRB ANN. REP. (1980)(unpublished).
42. ANN. REP. AD. OFF. U.S. COURTS 50 (1980).
43. ANN. REP. AD. OFF. U.S. COURTS 52 (1979).
44. Id.
45. Hunter, supra note 2, at 493-94; see note 4 supra. This is not to suggest that as an

ultimate' philosophic proposition there is anything wrong with a pro-labor bias.
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the rest of the agency, is composed of dedicated, competent people, com
mitted to the highest traditions of public service and to the nonpartisar
representation of the public interest. The regions have a proven track re
cord of incredibly even-handed treatment of unfair labor practice chargei
against labor and management. The following merit factor statistics coy
ering 1967 through 1979 show the comparative percentages of unfair laboi
practice charges initially found to have merit at the regional (field) offici
level against employers and union.

Year

1979

Against
Employers

29,026

27,056

26,105

23,496

20,311

17,978

17,361

17,736

15,467

13,601

12,022

11,892

11,259

Charges Filed

Against
Unions

12,105

12,417

11,601

10,898

10,822

9,654

9,022

9,030

8,250

7,330

6,577

5,846

5,747

Against
Employers

38%

37.4%

36.0%

33.2%

32.3%

33.3%

32.6%

32.6%

31.2%

33.8%

31.9%

34.2%

38.0%

Merit Factor %

Against
Unions

27.0 %4

26.6 %47

26.1%"

27.0 %4"

26.4% 8

28.3 %

30.7%52

33.0%'

31.3%"

34.9%65

33.0%"

35.6 %67

32.8% "

46. 44 NLRB ANN. REP. 10, 11 (1979).
47. 43 NLRB ANN. REP. 9-10 (1978).
48. 42 NLRB ANN. REP. 11, 13 (1977j.
49. 41 NLRB ANN. REP. 11, 13 (1976).
50. 40 NLRB ANN. REP. 9, 12 (1975).
51. 39 NLRB ANN. REP. 10-11 (1974).
52. 38 NLRB ANN. REP. 10-12 (1973).
53. 37 NLRB ANN. REP. 13, 16 (1972).
54. 36 NLRB ANN. REP. 9, 12 (1971).
55. 35 NLRB ANN. REP. 11-12 (1970).
56. 34 NLRB ANN. RE. 12-13, 17 (1969).
57. 33 NLRB ANN. REP. 5-6 (1968).
58. 32 NLRB ANN. REP. 5-7 (1967). It should be noted that the overall percentage oi

unfair labor practice charges found to have merit at the regional level has steadily risen ovei
the years. In fiscal 1958, for example, 20.7% of charges were found to have merit, in 196(
36.6% (34 NLRB ANN. REP. 17 (1969)), and in 1979 34.5% (44 NLRB ANN. REP. 11 (1979))
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Thus, the record demonstrates that despite the overwhelmingly larger
number of charges filed against employers; there is only slight variance in
the percentage of charges against either labor or management found to
have merit. 9 Further, contrary to Mr. Hunter's charge, in some years the
merit factor percentage against unions has exceeded that for employers."0

B. Administrative Law Judges

Recommendation 2. The second recommendation is designed to correct a
situation which has developed in the NLRB's complement of ALJs. The
vast majority of ALJs have directly [sic] from the Board's field offices,
specifically, the general counsel's office. In order to correct this imbal-
ance, the Board should be required to fill 50 percent of all future ALJ
positions [sic] with individuals possessing private sector experience who
have practiced before the Board representing private sector clients. Only
by bringing professionals with practical and real experience in private
sector labor-management relations and collective bargaining to the AL_
level will the expertise of the Board improve.6

By the foregoing criticism and recommendation Mr. Hunter again mis-
conceives the nature of the administrative process, and specifically the
role of the administrative law judge (ALJ). Under the Administrative
Procedure Act (APA), the ALJ performs a strictly judicial function, pre-
siding at evidentiary hearings and making initial or recommended agency
decisions."' The ALJ is neither a conciliator, mediator, or arbitrator, nor
is he a policymaker. The ALJ is the trier of fact-the trial court. 3 Judi-
cial qualities, particularly the "detachment and objectivity of an impar-
tial hearer,"" are required for this role, not labor relations experience.

59. Id.
60. E.g., 1968-71. See notes 54-57 supra.
61. Hunter, supra note 2, at 494-95.
62. 5 U.S.C. §§ 554, 556-557 (1976); see Universal Camera Corp. v. NLRB, 340 U.S. 474,

491-97 (1951). See generally 3 K. DAVIS, ADMINIsTRATIvE LAW TREATISE §§ 17.11-.17 (2d ed.
1980); W. GELLHORN, C. BYsE & P. STRAUSS, ADMINIsTRATIVE LAW CASES AND CoMMENTS 752-
71 (7th ed. 1979).

63. Subject to appropriate published agency rules the APA gives administrative law
judges the authority to: (1) administer oaths and affirmations; (2) issue subpoenas author-
ized by law; (3) rule on offers of proof and receive relevant evidence; (4) take depositions or
have depositions taken when justice requires; (5) regulate the course of the hearing; (6) hold
conferences for settlement or simplification of issues by consent of the parties; (7) dispose of
procedural requests or similar matters; (8) make or recommend decisions; and (9) take other
action as authorized by agency rule consistent with the APA. 5 U.S.C. § 556(c)(1)-(9) (1976).

64. W. GELLHORN, C. BYSE & P. STRAUSS, supra note 62, at 752. The foregoing professors
have observed:

[T]he impartiality and aloofness of the courtroom is often neither desirable nor
sought in the administrative setting. To the extent agencies are problem-solvers
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III. MORE ORAL ARGUMENTS

Recommendation 3. The third recommendation is that oral arguments
take place before the full NLRB one week during every calendar quarter.
Thus, the major cases and issues coming before the Board will be de-
cided in a more judicious fashion after adversarial oral argument. Pres-
ently, as a practical matter, the Board rarely, if ever, hears oral argument
of any of the major issues it decides. Under present procedures, the
Board may not hear oral argument even once a year on any case, no mat-
ter how major the issue. We recommend a new procedure which would
require the Board to meet quarterly for a week of oral argument. The
procedure provides that in order for a case to be heard for oral argument,
two Board members must affirmatively request that the case be put on
the oral argument calendar. This recommendation will enable the Board
to hear, as do the courts of appeals, the practical merits of important
issues through the time test [sic] procedure of appellate oral advocacy.15

Mr. Hunter's criticism of existing procedure and his recommended i
quirement of oral argument before the Board for one week each quart
contravenes congressional intent, established doctrine, and sound admi
istrative policy.se The Act specifically provides that the decision to hc
oral arguments is within the administrative "discretion" of the Board

and policy-implementers, their leadership and their staff, as a whole, can be ex-
pected to have point of view; and they can be expected to be pursuing that point
of view through a variety of means-rulemakings, public addresses, congressional
appearances, private meetings-rather than solely through the retrospective, high-
ly structured, and somewhat leisurely activity of formal hearing on the record.
Yet some circumstances may seem to require,. at least at an initial stage, the de-
tachment and objectivity of an impartial hearer, an individual or panel unac-
quainted with a controversy except as it may be revealed in the presence of the
parties. The federal administrative law judge serves this function.

Id.
65. Hunter, supra note 2, at 495.
66. Constitutional due process does not require such oral argument. See FCC v. WJ

The Goodwill Station, Inc., 337 U.S. 265, 276 (1949); United States v. Marines, 535 F.2d 5
556 (10th Cir. 1976) and cases cited therein; NLRB v. Allied Distrib. Corp., 297 F.2d 6'
680-81 (10th Cir. 1961); NLRB v. Clausen, 188 F.2d 439, 444 (3d Cir.), cert. denied, 342 U
868 (1951). See also United States v. Florida E. Coast Ry., 410 U.S. 224, 240-41 (1973); ,
generally 2 K. DAVIs, ADMINISTRATIVE LAW TREATISE § 10.9 (2d ed. 1979). "Certainly t
Constitution does not require oral argument in all cases where only insubstantial or frii
lous questions of law, or indeed even substantial ones, are raised." FCC v. WJR, The Go(
will Station, Inc., 337 U.S. at 276.

67. Section 10(c) of the Act provides in part that: "The testimony taken [at the unf
labor practice hearing] .. . shall be reduced to writing and filed with the Board. Thereaft
in its discretion, the Board upon notice may take further testimony or hear argument."
U.S.C. § 160(c) (1976). See NLRB v. Allied Distrib. Corp., 297 F.2d 679, 680-81 (10th C
1961); NLRB v. Clausen, 188 F.2d 439, 444 (3d Cir.), cert. denied, 342 U.S. 868 (1951). .
also Boston & Maine R.R. v. United States, 208 F. Supp. 661 (D. Mass.), aff'd, 371 U.S.
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Had Congress intended to mandate oral argument, generally or specially,
it could easily have done so. While Board rules make oral argument
before the Board discretionary," the rules make oral argument before the
ALJ a matter of right.6 9 Parties are clearly not deprived of an opportunity
to place "the practical merits of important issues17 0 in the record for
Board consideration. Further, parties may obviously raise any such con-
siderations to the ALJ by way of evidentiary submissions7 and briefs,7 2
as well as in briefs to the Board.78 In this latter regard it has been noted
that:

In later years, courts have repeatedly held that whether or not oral argu-
ment is to occur has been left to administrative discretion; and as long as
the hearing process as a whole does provide opportunity for presentation
of a party's views, he cannot say that he was abused by being denied a
chance to vocalize instead of to write .7

Contrary to Mr. Hunter's statements, the federal courts of appeals fre-
quently dispense with oral argument.7 5 The Tenth Circuit recently noted
that, "[t]he court, as it does in more than fifty percent of all cases consid-
ered, did not desire oral argument. ' '7

6 "Even in some of its most momen-
tous actions, the Supreme Court has sometimes denied opportunity for
oral argument.

'7 7

Sound considerations of administrative policy support the Board's dis-
cretionary limitation on oral argument at the administrative-appellate
level. The agency currently receives over 50,000 cases annually and the
five-member Board annually issues over 3,000 decisions concerning allega-
tions of unfair labor practices and questions relating to employee repre-
sentation. 78 To mandate oral arguments would place an additional, intol-

(1962).
68. 29 C.F.R. § 102.48(b) (1980).
69. Id. at § 102.42.
70. Hunter, supra note 2, at 495.
71. The Board's Rules and Regulations provide that, "Any party shall have the right to

appear at such hearing in person, by counsel, or by other representative, to call, examine,
and cross-examine witnesses, and to introduce into the record documentary or other evi-
dence .... 29 C.F.R. § 102.38 (1980).

72. Id. at § 102.42 (1980).
73. Id. at § 102.46 (1980).
74. W. GELLHORN, C. BYSE & P. STRAUSS, supra note 62, at 815.
75. For the twelve month period ending June 30, 1980, for example, 3035 out of 10,598

cases in the federal courts of appeals were submitted on briefs without oral hearing. ANN.
REP. AD. OFF. U.S. CouRTs 47, 49 (1980).

76. United States v. Smith, 484 F.2d 8, 11 (10th Cir. 1973), cert. denied, 415 U.S. 978
(1974).

77. 2 K. DAvIs, ADMINISTRATIVE LAW TREATISE 338 (2d ed. 1979).
78. See, e.g., 44 NLRB ANN. REP., 1-3, 19-20 (1979).
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erable burden upon the Board, which, like the federal judiciary, is
"struggling desperately to keep afloat in the flood of federal litigation." '

NLRB Chairman John H. Fanning recently noted an estimated record
intake of 63,000 cases for 1982 and observed that "sooner or later, the
tide of cases is going to swamp us."S "Such a rigid requirement would be
incompatible with the need of the judiciary [Board] to husband its time
by limiting argument to those cases in which the court [Board] believes it
will aid in the quality of the decision-making process."8' Because full op-
portunity to develop a complete record, including oral argument, exists at
the hearing level, rarely will a case warrant additional oral argument
before the Board. When such situations have arisen, contrary to Mr.
Hunter, the Board has been hospitable to oral argument58

IV. INCREASED DIscovERY

Recommendation 4. The fourth recommendation requires the develop-
ment of a new administrative procedure to facilitate the smoother han-
dling of trial before Administrative Law Judges. Presently, parties come
to such hearings without the ability to discover the opposition's evidence
or prepare a case relating to the evidence which the other side will intro-
duce. This "trial by surprise" was eliminated many years ago in the fed-
eral district courts with the adoption of the Federal Rules of Civil Proce-
dure, which provide for a system of pretrial discovery through
interrogatories and depositions. Other federal administrative agencies
have included discovery in their administrative procedures, most recently
the Mine Safety and Health Review Commission. Through the discovery
procedure, both sides are better prepared to streamline their ultimate
presentation to the AIU. Through interrogatories and depositions, many
cases are settled prior to trial with one of the parties discovering the
major elements of the other side's case and determining that there is no
need to go forward with a hearing before an AIU. Trial by surprise is an
anachronism in present day adversarial proceedings and should be elimi-
nated in Board proceedings. The elimination of trial by surprise will re-
sult in a greater number of settlements and streamlined and efficient

79. Board of Trustees v. Sweeney, 439 U.S. 24, 26 (1978)(Stevens, J., dissenting).
80. 106 LAB. REL. REP. (BNA) 125 (1981). See also Hearings on Fiscal Year 1982 Budget

Before House Comm. on Appropriations, Subcomm. on Labor-HEW, 97th Cong., 1st Sess.
(1981), 127 CONG. REc. D92.

81. NLRB v. Local 42, Asbestos Workers, 476 F.2d 275, 276 (3d Cir. 1973).
82. See, e.g., Machinists Local 1327 (Dalmo Victor), Bd. Case Nos. 20-CB-3488, -3491

(argued Jan. 1980); Minnesota Mining & Mfg. Co., Bd. Case No. 18-CA-5710 (argued Jan.
1980); Westinghouse Elec. Corp., 239 N.L.R.B. 106, 99 L.R.R.M. 1482 (1978); Handy Andy,
Inc., 228 N.L.R.B. 447, 94 L.R.R.M. 1354 (1977); Interstate Elec. Co., 227 N.L.R.B. 1996, 94
L.R.R.M. 1225 (1977).
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presentation of ALJs5

Mr. Hunter's recommendation of open discovery in NLRB hearings ig-
nores the delicate balance already established by Congress and the Board
and grossly oversimplifies a complex question which has been the subject
of extensive study and controversy for over thirty years."

Section 10(b) of the Act specifically provides that NLRB unfair labor
practice proceedings shall be conducted in accordance with the Federal
Rules of Civil Procedure only "so far as practicable. . . . 86 Section 6
further provides that the Board has authority to make "such rules 'and
regulations as may be necessary to carry out the provisions of this Act. '"

In reliance upon these statutory provisions the Board has traditionally
provided little prehearing discovery,87 and the Board's discovery policy
has generally been upheld by the courts of appeals.88 The initial discre-
tionary delegation to the Board, coupled with congressional silence in the
face of the Board's long and controversial exercise of that discretion, af-
ford strong indications of a congressional disinclination to require more
liberal discovery than that permitted by the Board.

With due regard for the positive benefits (real or imagined)ss to parties
and counsel from liberalized discovery,90 Mr. Hunter neither notes nor

83. Hunter, supra note 2, at 495-96.
84. See generally NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 236-42 (1978), and

cases cited therein; 1976 INTERIM REP. TASK FORCE ON NLRB, [1976] LAB. REL. Y.B. (BNA)
327, 348-52.

85. Section 10(b) states in relevant part:
Any such proceeding shall, so far as practicable, be conducted in accordance with
the rules of evidence applicable in the district courts of the United States under
the rules of civil procedure for the district courts of the United States pursuant to
section 2072 of Title 28.

29 U.S.C. § 160(b) (1976).
86. 29 U.S.C. § 156 (1976).
87. Some prehearing discovery is permitted by the Board. See, e.g., Johnnie's Poultry

Co., 146 N.L.R.B. 770, 55 L.R.R.M. 1403 (1964), enforcement denied on other grounds, 344
F.2d 617 (8th Cir. 1965)(employer questioning of employees within proper safeguards).

88. See NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 236-37 (1978), and cases
cited therein.

89. The "overwhelming majority" of unfair labor practice charges against employers, for
example, allege illegal discharge or other employee discrimination. 44 NLRB ANN. REP. 10
(1979). One suspects that the employer knows the relevant evidence perfectly well from the
outset.

90. The arguments for and against liberalized discovery in Board proceedings were thor-
oughly and well detailed by the NLRB Task Force. 1976 INTERIM REP. & RECOMMENDATIONS

CHAIRMAN'S TASK FORCE ON NLRB, [1976] LAB. REL. Y.B. (BNA) 327, 348-52 [hereinafter IN
TERIUM REP. TASK FORCE NLRB]. The Task Force, commissioned in 1976 by Chairman
Betty Southard Murphy for extensive review and evaluation of the NLRB process, was com-
posed of distinguished, legal experts representing academia, labor, management, and the
public. See 41 NLRB ANN. REP. 1-2 (1976). See also FINAL REP. CHAIRMAN'S TASK FORCE ON
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resolves the fundamental problem in open Board discovery, namely, retal
iation against employee witnesses. The crux of the discovery controvers!
concerns the prehearing disclosure of potential, employee-witnesses
statements taken by the NLRB General Counsel during his investigatiox
of charges and relied principally upon by the General Counsel to provq
his case. The Board's essential concern and the predicate for its restric
tive discovery policy is with employer-respondent and sometimes union
respondent coercion, intimidation, or retaliation against potential em
ployee-witnesses. The legitimacy of the Board's concern was recently vali
dated by the Supreme Court in NLRB v. Robbins Tire & Rubber Co.9s

In Robbins Tire, the Court held that the NLRB was not required bi
the Freedom of Information Act (FOIA)" to disclose potential witnesses
statements prior to an unfair labor practice hearing. 8  The Court hel
that "witness statements in pending unfair labor practice proceedings an
exempt from FOIA disclosure at least until completion of the Board'i
hearing. '94 The Court found that prehearing disclosure of potential wit
nesses' statements would interfere with NLRB enforcement proceedings
The Court noted the Board's long-standing practice which permits littl4
discovery in unfair labor practice proceedings and said that a requiremen
of disclosure of witnesses' statements would profoundly alter the Board'i
trial strategy and effect a change in the substantive discovery rules. Fur
ther, such a change would probably create substantial delays in unfai:
labor practice adjudication. The Court said that it lacked the congres
sional direction requisite to a conclusion that the FOIA changes thi
Board's traditional discovery rules.

The Court found that the obvious risk of interference posed to NLRE
enforcement proceedings by prehearing disclosure of witnesses' state
ments "is that employers or, in some cases, unions will coerce or intimi
date'employees and others who have given statements, in an effort tA

NLRB, [1977] LAB. REL. Y.B. (BNA) 329. The Task Force remained divided on the essentis
discovery question. Id.

91. 437 U.S. 214 (1978).
92. 5 U.S.C. § 552 (1976).
93. In Robbins Tire, shortly before a scheduled unfair labor practice hearing the em

ployer-respondent requested pursuant to the FOIA that the NLRB's Acting Regional Direc
tor make available for inspection and copying prior to the hearing copies of all potentia
witnesses' statements gathered by the NLRB during its investigation of the charges. Th,
Regional Director denied the request on the ground that nondisclosure was privileged b:
various FOIA exemptions, particularly Exemption 7(A) which provides that disclosure is no
required of "matters that are . . . investigatory records compiled for law enforcement pur
poses, but only to the extent that the production of such records would. . . interfere wit]
enforcement proceedings." 5 U.S.C. § 552(b)(7)(A) (1976). NLRB v. Robbins Tire & Rubbe
Co., 437 U.S. at 216-17.

94. 437 U.S. at 236.

[Vol. 3&864
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make them change their testimony or not testify at all.'* 8 The Court
noted that this was a "special danger" in NLRB proceedings." The Court
said that while there might be less risk of employer intimidation when
the statement is favorable to the employer, the employee might still be
pressured to give more favorable testimony. The Court also stated that
because most unfair labor practice cases are settled prior to hearing, and
thus without disclosure of witnesses' statements, potential witnesses are
more willing to give statements than would be the case if witnesses knew
that prehearing disclosure of their statements would be made.9

Mr. Hunter's suggestion that liberalized Board discovery would result
in "a greater number of settlements"' 8 is somewhat less than disingenu-
ous. The NLRB's settlement performance in unfair labor practice cases is
already exemplary. Approximately 85 percent of merit cases (when inves-
tigation indicates violations have occurred) are settled." Over 90 percent
of the cases filed are closed at the regional level without the necessity of
formal litigation before the Board. 100 As the Court noted in Robbins Tire,
"the vast majority of the Board's unfair labor practice proceedings are
resolved short of hearing, without any need to disclose witness state-
ments .... "101

V. Wrr ss SEQUESTRATION

Recommendation 5. The fifth recommendation also relates to the trial
of cases before ALJs. It is recommended that a consistent rule on witness
sequestration be applied by all ALJs. Presently, notwithstanding some
NLRB direction through case law, ALJs randomly decide rules on wit-
ness sequestration based on their own specific biases. Since a large per-
centage of Board decisions relate to the credibility of witnesses, either
with regard to what was said in collective bargaining or to allegations of
discrimination, credibility findings are extraordinarily important to the

95. Id. at 239.
96. Id.
97. The Court found additional interference with NLRB enforcement proceedings in

that prehearing disclosure would give a party litigant earlier and greater access to the Board
case than a party would otherwise have, and would allow the prehearing construction of
defenses. The Court concluded that. "While those drafting discovery rules for the Board
might-determine that this 'interference' is one that should be tolerated in order to promote
a fairer decision making process, that is not our task in construing FOIA .... FOIA was not
intended to function as a private discovery tool. 437 U.S. at 242 (emphasis in
original).

98. Hunter, supra note 2, at 496.
99. 44 NLRB ANN. REP. 2-3 (1979).
100. Id. at 10.
101. 437 U.S. at 241.

1982] 865
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administrative process. Witness sequestration has long been used in fed-
eral district court litigation to test the credibility of witnesses. A single
rule on witness sequestration designed to make the trial of labor rela-
tions cases consistent is needed."' 3

Mr. Hunter's recommendation for a "single rule" ' on witness seques-
tration1 " misses the mark. Board policy, tracking judicial doctrine,101
leaves the question of sequestration to the ALJ's discretion but also indi-
cates that in the general case sequestration is usually to be granted.01

The issue, ignored by Mr. Hunter, however, is whether or not the pre-
sumption favoring sequestration should be applicable to witness-dis-
criminatees.107  Recently enacted Rule 615 of the Federal Rules of Evi-
dence, which provides generally for sequestration upon request, does not
require exclusion of parties or persons whose presence is essential.'" II
discriminatees are parties, or if their presence is essential, sequestration
would not be appropriate.'" Judge Friendly recently recommended a re-
buttable presumption in favor of discriminatee sequestration,1 0 and the
NLRB Task Force was divided on the recommendation."1 These are
novel, difficult, evolving legal questions, hardly resolved by Mr. Hunter's

102. Hunter, supra note 2, at 496.
103. Id.
104. The policy consideration behind sequestration is simple: "The process of seques-

tration consists merely in preventing one prospective witness from being taught by hearing
another's testimony." 6 J. WIGMORE, EVIDENCE § 1838, at 461 (Chadbourn rev. ed. 1976).

105. -See 6 J. WIGMORE, supra note 104, § 1839, at 469. MORGAN, BASIC PROBLEMS OF
STATE AND FEDERAL EVIDENCE 75 (J. Weinstein ed. 1976).

106. See, e.g., Rickert Carbide Die, Inc., 126 N.L.R.B. 757 n.3, 45 L.R.R.M. 1399 (1960);
Shartle Bros. Mach. Co., 60 N.L.R.B. 533, 15 L.R.R.M. 240 (1945); see INTERIM REP. TASK
FORCE NLRB, supra note 90, at 358. See generally NLRB v. Stark, 525 F.2d 422 (2d Cir.
1975) and cases cited therein.

107. See NLRB v. Stark, 525 F.2d 422 (2d Cir. 1975); INTERIM REP. TASK FORCE NLRB,
supra note 90, at 358.

108. Rule 615 of the Federal Rules of Evidence provides:
At the request of a party the court shall order witnesses excluded so that they
cannot hear the testimony of other witnesses, and it may make the order of its
own motion. This rule does not authorize exclusion of (1) a party who is a natural
person, or (2) an officer or employee of a party which is not a natural person
designated as its representative by its attorney, or (3) a person whose presence is
shown by a party to be essential to the presentation of his cause.

FED. R. EVID. 615.
109. These are novel and unsettled questions of law (see NLRB v. Stark, 525 F.2d 422

(2d Cir. 1975)), exploration of which is beyond the scope of this piece. It may be, however,
as noted by the NLRB Task Force, that discriminatees could become parties by the simple
addition of their names to the charges as charging parties. See INTERIM REP. TASK FORCE
NLRB, supra note 90, at 358.

110. See NLRB v. Stark, 525 F.2d 422 (2d Cir. 1975).
111. INTERIUM REP. TASK FORCE NLRB, supra note 90, at 358.
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indiscriminate "single rule. 11 .
Mr. Hunter's unsupported allegation that sequestration is randomly

determined by the "specific biases" 1 8 of the individual ALJ is frivolous.
The NLRB Task Force finding on the witness-discriminatee issue was as
follows: "The Task Force is not much troubled over this issue. We un-
derstand that the ALJ does have discretion in ruling on this matter, and
that no serious abuses of the ALJs' authority have occurred."1 1 4

VI. USE OF INJUNCTIONS

Recommendation 6. The sixth recommendation deals with section
10(1) of the National Labor Relations Act, which requires the Board to
initiate proceedings in federal district court to seek an injunction where
the Board determines that it has probable cause to believe that a union
is committing an unfair labor practice in violation of either section
8(b)(4) of the Act, the recognitional strike provisions of section 8(b)(7) of
the Act, or the "hot-cargo" provisions of section 8(e). Under the legisla-
tive history of the Act, sections 8(b)(4) and 8(b)(7) violations were
deemed to so obstruct the peaceful resolution of labor relations disputes
that the Board was mandated by section i0(1) to seek an injunction
where it "has reasonable cause to believe" that a violation of these sec-
tions is occurring. This is extraordinary power.

The present procedure utilized by the Board under section 10(1) cre-
ates substantial delays in many cases. Even where probable cause of a
violation of section 8(b)(4), 8(b)(7), or 8(e) is shown, the Board's proce-
dures are so slow that union activity in violation of the law continues for
days and, in many cases, weeks until the Board determines that it will go
into federal district court to provide an employer with judicial relief.
This is highly prejudicial because the employer may not seek injunctive
relief independent of the Board's procedures. Even where the Board has
decided to initiate proceedings to provide an employer with relief, in
many cases it will only seek a preliminary injunction enforceable after
another 30 day wait, rather than an immediately enforceable temporary
restraining order. It is recommended that the procedures to be utilized
by the NLRB in carrying out its mandate under section 10(l) be
streamlined.

Recommendation 7. The seventh recommendation deals with the
Board's discretionary power under section 10(j) of the Act which gives
the Board the power to go seek an injunction in federal district court
when the Board has probable cause to believe that either side, labor or
management, is in violation of the Act. Presently, the Board rarely uses
this discretionary power under section 10(j) of the Act, nothwithstanding

112. R. Hunter, supra note 2, at 496.
113. Id.
114. INTERIM REP. TASK FORCE NLRB, supra note 90, at 358.
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cases of substantial violence and destruction of employer property in vio-
lation of section 8(b)(1) of the Act. Section 10(j) relief under present pro-
cedures is largely ignored by the Board. The Board rarely, if ever, utilizes
its discretionary power to restrict violence by unions, deferring to state
courts to issue mass picketing injunctions. The Board [sic] design spe-
cific affirmative guidelines mandating the use of its powers under section
10(j) of the Act. 11

The foregoing essentially recommends more and speedier injunctions
against unions."u Mr. Hunter thereby misconceives the limited, remedial
scope of the Act's injunctive provisions, ignores labor history, and over-
looks actual Board performance.

The touchstone for invocation of the Act's injunctive provisions is the
public interest, not considerations of private wrong. Sections 10(j)" and
10() 118 of the Act embody the determination by Congress that certain

115. R. Hunter, supra note 2, at 496-97.
116. Mr. Hunter observes that, "The sixth and seventh recommendations involve

streamlining the Board's administrative procedures in order to promote the use of the in-
junctive powers granted the Board in section 10 of the Act, enabling the Board to enjoin
offending parties to labor-management disputes and halt continuing violations of the Act."
R. Hunter, supra note 2, at 492.

117. Section 10(j) of the Act provides as follows:
The Board shall have power, upon issuance of a complaint as provided in subsec-
tion (b) charging that any person has engaged in or is engaging in an unfair labor
practice, to petition any United States district court within any district wherein
the unfair labor practice in question is alleged to have occurred or wherein such
person resides or transacts business, for appropriate temporary relief or re-
straining order. Upon the filing of any such petition the court shall cause notice
thereof to be served upon such person, and thereupon shall have jurisdiction to
grant to the Board such temporary relief or restraining order as it deems just and
proper.

29 U.S.C. § 160(j) (1976).
118. Section 10(t) of the Act provides as follows:

Whenever it is charged that any person has engaged in an unfair labor practice
within the meaning of paragraph 4(A), (B), or (C) of section 158(b) of this title, or
section 158(e) of this title, or section 158(b)(7) of this title, the preliminary inves-
tigation of such charge will be made forthwith and given priority over all other
cases except cases of like character in the office where it is filed or to which it is
referred. If, after such investigation, the officer or regional attorney to whom the
matter may be referred has reasonable cause to believe such charge is true and
that a complaint should issue, he shall, on behalf of the Board, petition any
United States district court (including the District Court of the United States for
the District of Columbia) within any district where the unfair labor practice in
question has occurred, is alleged to have occurred, or wherein such person resides
or transacts business, for appropriate injunctive relief pending the final adjudica-
tion of the Board with respect to such matter. Upon the filing of any such petition
the district court shall have jurisdiction to grant such injunctive relief or tempo-
rary restraining order as it deems just and proper, notwithstanding any other pro-
vision of law: Provided further, That no temporary restraining order shall be is-
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unfair labor practices give rise to, or tend to give rise to, such serious and
unjustifiable interruptions to commerce that their discontinuance, pend-
ing adjudication by the Board, is required to avoid irreparable injury to
the policies of the Act and the frustration of the statutory purpose which
otherwise would result. The basic statutory schemes of sections 10(j) and
10(t) differ in only one respect: section 10(1) imposes on the Board a
mandatory duty to seek appropriate injunctive relief whenever a com-
plaint is to be issued alleging unfair labor practices covered by that sec-
tion, such as secondary boycotts and recognitional picketing; whereas sec-
tion 10(j) gives the Board discretion to seek injunctive relief when a
complaint is issued involving other unfair labor practices.'1 The injunc-
tive relief contemplated in both situations is interlocutory to the final dis-
position of the unfair labor practice matters pending before the Board
and is limited to such time as may expire before the Board renders its
final decison. 12 0

Under this statutory scheme, two issues are presented before a district
court in section 10(j) and 10(l) proceedings. First, the court must deter-
mine whether there is reasonable cause to believe that a violation of the
Act, as charged, has been committed; and second, whether injunctive re-
lief is just and proper.12' When the Board seeks section 10(j) or 10(t) re-

sued without notice unless a petition alleges that substantial and irreparable
injury to the charging party will be unavoidable and such temporary restraining
order shall be effective for no longer than five days and will become void at the
expiration of such period: Provided further, That such officer or regional attorney
shall not apply for any restraining order under section 158(b)(7) of this title if a
charge against the employer under section 158(a)(2) of this title has been filed and
after the preliminary investigation, he has reasonable cause to believe that such
charge is true and that a complaint should issue. Upon filing of any such petition
the courts shall cause notice thereof to be served upon any person involved in the
charge and such person, including the charging party, shall be given an opportu-
nity to appear by counsel and present any relevant testimony ... In situations
where such relief is appropriate the procedure specified herein shall apply to
charges with respect to section 158(b)(A)(D) of this title.

29 U.S.C. § 160(l) (1976).
119. See generally Squillacote v. Local 248, Meat & Allied Food Workers, 534 F.2d 735,

741-44 (7th Cir. 1976); Eisenberg v. Hartz Mountain Corp., 519 F.2d 138, 140-42 (3d Cir.
1975); Seeler v. Trading Port, Inc., 517 F.2d 33, 36 n.5 (2d Cir. 1975); Danielson v. Joint
Board, ILGWU, 494 F.2d 1230, 1242 (2d Cir. 1974); Boire v. Teamsters, 479 F.2d 778, 787
n.7 (5th Cir. 1973); Minnesota Mining & Mfg. Co. v. Meter, 385 F.2d 265, 269 n.5 (8th Cir.
1967).

120. See Muniz v. Hoffman, 422 U.S. 454 (1975); Sears, Roebuck & Co. v. Carpet, etc.,
Layers Local 419, 397 U.S. 655, 658-59 (1970).

121. See Squillacote v. Local 248, Meat & Allied Workers, 534 F.2d 735, 743-44 (7th Cir.
1976); Hirsch v. Bldg. & Constr. Trades Council, 530 F.2d 298, 302 (3d Cir. 1976); Eisenberg
v. Hartz Mountain Corp., 519 F.2d 138, 141 (3d Cir. 1975); Wilson v. Milk Drivers, Local 47,
491 F.2d 200 (8th Cir. 1974); Boire v. Teamsters, 479 F.2d 778, 787, 792 (5th Cir. 1973);
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lief it acts in the public interest and not in vindication of purely private
rights, and the propriety of relief turns not upon traditional equity crite-
ria applicable in suits between private parties but upon the necessity for
effectuating statutory policy.12 Such relief "is just and proper when the
circumstances of a case create a reasonable apprehension that the statu-
tory remedial purposes will be frustrated in the absence of such relief. '1 23

Mr. Hunter's cry for more section 10(j) injunctions ignores the long and
sorry history of the use and abuse of the injunction in labor disputes.2 "

Section 10(j) discretionary, injunctive relief is an appropriate and effec-
tive remedy in a variety of unfair labor practice situations.125 Preservation
and restoration of the status quo can be crucial for realistic protection of
statutory rights when there is reasonable fear that the efficacy of the
Board's final order may otherwise be nullified, or when the Board's ad-
ministrative procedures may be rendered meaningless.12 6 The outcry one
day is for increased use of section 10(j) injunctions against employers who
flagrantly and repeatedly violate the act;12 the pendulum swings, how-
ever, and the next day the cry is against employee concerted activities
which offend particular, dominant employer interests.128

The fact that section 10(j) proceedings are instituted and controlled by
the Board, rather than by private parties, 29 goes a long way toward

Angle v. Sacks, 382 F.2d 655, 661 (10th Cir. 1967). Cf. McLeod v. General Elec. Co., 385 U.s
533, 534-35 (1966).

122. See Muniz v. Hoffman, 422 U.S. 454 (1975); Squillacote v. Local 248, Meat & Allied
Food Workers, 534 F.2d 735, 741 (7th Cir. 1976); In re Union Nacional de Trabajadores, 50'
F.2d 113, 119-20 (1st Cir. 1974), rev'd on other grounds, 527 F.2d 602 (1975); Wilson v. Mill
Drivers, Local 471, 491 F.2d 200, 203 (8th Cir. 1974); UAW v. NLRB, 449 F.2d 1046, 1051
(D.C. Cir. 1971); Angle v. Sacks, 382 F.2d 655, 659 60 (10th Cir. 1967); NLRB v. Aerovoi
Corp., 389 F.2d 475, 477 (4th Cir. 1957).

Congressional concern was that the purposes of the Act could be defeated with the pas.
sage of time. Thus, as the court observed in Angle v. Sacks, 382 F.2d at 660:

[Wihen the circumstances of a case create a reasonable apprehension that the effi-
cacy of the Board's final order may be nullified, or the administrative procedures
will be rendered meaningless, temporary relief may be granted ... Preservation
and restoration of the status quo are then appropriate considerations in granting
temporary relief pending determination of the issues by the Board.

123. Wilson v. Milk Drivers, Local 471, 491 F.2d 200, 203 (8th Cir. 1974).
124. See note 130 infra.
125. See generally NLRB GEN. COUNsEL REP. ON INJUNCTION PROCEEDINGS, [1975] LAB

REL. Y.B. (BNA) 310.
126. See, e.g., Hendrix v. Meat Cutters, Local 340, 555 F.2d 175 (8th Cir. 1977); Squil

lacote v. Local 248, Food Workers, 534 F.2d 735, 744 (7th Cir. 1976).
127. See generally Siegel, Section 10(j) of the National Labor Relations Act: Suggestec

Reform for an Expanded Use, 13 B.C. IND. & COMM. L. REV. 457 (1972); Note, 44 N.Y.U.L
REV. 181 (1968).

128. See, e.g., R. Hunter, supra note 2, at 496-97.
129. Bakery Sales Drivers, Local 33 v. Wagshal, 333 U.S. 437, 442 (1948).
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guarding against abuses which have historically marked the labor injunc-
tion.18 The labor injunction nevertheless remains a powerful weapon for
resolving labor disputes prematurely and for curtailing the free exercise
of fundamental rights. To the extent that the injunction necessarily
prejudges the ultimate legality of given activity, it can be unfair or unjus-
tified. Too much regulation applied too soon can improperly deny the
employee, union, or employer of legitimate statutory rights. It should be
remembered that "the use of economic pressure by the parties to a labor
dispute is not a grudging exception to some policy of completely academic
discussion enjoined by the Act; it is part and parcel of the process of
collective bargaining."' s ' The federal regulatory scheme leaves some ac-
tivities and practices "to be controlled by the free play of economic
forces.' 3 2 Restraint and judgment are required to preclude government
by injunction from becoming the next national labor policy, and the
Board is to be commended for its careful exercise of informed discretion
in this area.

Mr. Hunter's call for swifter filing of section 10(l) injunction petitions
may reflect a certain partisanship. As the select NLRB Task Force re-
cently found concerning Board section 10(l) procedures, "predictably, the
employers complain that the Board's processes are too slow. The unions
complain that they are too fast.' 3' s He also overlooks the persistent ef-
forts of the NLRB General Counsel to expedite prefiling determinations
in section 10(l) injunction cases. 184 Further, the Board's burden is sub-
stantial in establishing a prima facie case in section 10(1) proceedings,8 5

130. F. FRANKFURTER & N. GREENE, THE LABOR INJUNCTION (1930); C. GREGORY, LABOR
AND THE LAW chs. I-VII (2d rev. ed. 1958); C. SUMMERS & H. WELLINGTON, CASES AND

MATERIALS ON LABOR LAW 163-68 (1968); Winter, Labor Injunctions and Judge-Made Labor
Law: The Contemporary Role of Norris-LaGuardia, 70 YALE L.J. 70, 71-76 (1960); see Buf-
falo Forge Co. v. Steelworkers, 428 U.S. 397 (1976); Gateway Coal Co. v. UMW, 414 U.S. 368
(1974); Boys Markets, Inc. v. Retail Clerks Local 770, 398 U.S. 235 (1970); Marine Cooks v.
Panama S.S. Co, 362 U.S. 365 (1960); United States v. UMW, 330 U.S. 258 (1947); United
States v. Hutcheson, 312 U.S. 219 (1941); New Negro Alliance v. Sanitary Grocery Co., 303
U.S. 552 (1938).

131. NLRB v. Insurance Agents' Union, 361 U.S. 477, 495 (1960).
132. NLRB v. Nash-Finch Co., 404 U.S. 138, 144 (1971); see Lodge 76, IAM v. WERC,

427 U.S. 132, 140 (1976); Garner v. Teamsters Local 776, 346 U.S. 485, 500 (1953).
133. INTERIM REP. TASK FORCE NLRB, supra note 90, at 361.
134. See INTERIM REP. TASK FORCE NLRB, supra note 90, at 360-64; Irving, Updating

the General Counsel's Objectives, S.W. LEGAL FOUNDATION, LABOR LAW DEVELOPMENTS 213,
217-23 (1979); Irving, Remedies Under the NLRA: An Update, 320 ANN. NAT'L CONF. ON
LABOR 73, 76-78 (1980).

135. See S. McDOWELL & K. HUHN, NLRB REMEDIES FOR UNFAIR LABOR PRACTICES 249-
52 (Wharton School 1976) and cases cited therein. Among other factors, the Board must
establish reasonable cause to believe that the specified violations have occurred, and that
the evidence warrants granting relief. Id.
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and the essential prerequisites of thorough investigation, consideration,
and preparation take time.

Mr. Hunter states that the Board "rarely uses" its section 10(j) power
"notwithstanding cases of substantial violence and destruction of em-
ployer property in violation of section 8(b)(1) of the Act. '"1 6 He states
further that the Board "rarely, if ever, utilizes its discretionary power to
restrict violence by unions, deferring to state courts to issue mass picket-
ing injunctions." 87 These statements overlook actual Board performance
and are erroneous. The Board has steadily increased its use of the section
10(j) injunction. In 1954, for example, only six section 10(j) proceedings
were instituted in district courts.' 88 In 1976, twenty;' 8 9 in 1977, forty-
five; " ' and in 1979, sixty-two14 1 proceedings were filed. Moreover, more
petitions were authorized by the Board but were not filed because of set-
tlement or adjustment. For example, in 1977 the Board authorized the
General Counsel to seek section 10(j) injunctions in fifty-one cases, 4" and
from the third quarter of 1978 through the third quarter of 1979 the
Board authorized eighty petitions.148 Further, the Board clearly deems
use of section 10(j) injunctions warranted in appropriate cases involving
violations of section 8(b)(1)(A) " such as picket line violence, mass pick-
eting, property destruction, blocking of ingress and egress, and other
strike related misconduct,14" and the Board has authorized section 10(j)
petitions in many such cases.14 Indeed, the NLRB General Counsel has

136. R. Hunter, supra note 2, at 497.
137. Id.
138. 19 NLRB ANN. REP. 175 (1954).
139. 41 NLRB ANN. REP. 255 (1976).
140. 42 NLRB ANN. REP. 311 (1977).
141. 44 NLRB ANN. RaP. 315 (1979).
142. NLRB GEN. COUNSEL FY 1977 OPERATIONS REP., [1977] LAB. REL. Y.B. (BNA) 313,

315-16. Between July 1, 1971, and June 30, 1974, 58 petitions were authorized and 45 were
filed. NLRB GEN. COUNSEL REP. ON INJUNCTION PROCEEDINGS, supra note 125, at 312. See
also IN ERIM REP. TASK FORCE NLRB, supra note 90, at 362-63.

143. NLRB GEN. COUNSEL Q. REPS., [1979] LAB. REL. Y.B. (BNA) 248, 272-79, 294-99,
312-20, 331.

144. Section 8(b) of the Act provides in relevant part: "It shall be an unfair labor prac-
tice for a labor organization or its agents-(1) to restrain or coerce (A) employees in the
exercise of the rights guaranteed in Section 157 of this title .... " 29 U.S.C. § 158(b)(1)(A)
(1976). Section 8(b)(1)(A) reaches union tactics involving violence, intimidation, and repri-
sal or threats thereof. NLRB v. Drivers Local 639, 362 U.S. 274, 290 (1960).

145. See NLRB GEN. COUNSEL REP. ON INJUNCTION PROCEEDINGS, supra note 125, at 328-
31.

146. See, e.g., NLRB GEN. COUNSEL REP. ON INJUNCTION PROCEEDINGS, supra note 125, at
328-31; NLRB GEN. COUNSEL Q. REPS., [1979] LAB. RL. Y.B. (BNA) 248, 260, 320, 331;
NLRB GEN. COUNSEL Q. REPS. [1978] LA. REL. Y.B. (BNA) 275, 286, 315; NLRB GEN.
COUNSEL Q. REPS. [1977] LAB. REL. Y.B. (BNA) 250, 269, 280; NLRB GEN. COUNSEL Q. REPS.
[19761 LAB. REL. Y.B. (BNA) 262, 277.
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observed that "of all the types of cases where the Board has sought a
District Court injunction order running against a union under Section
10(j), none more dramatically demonstrates the utility of the procedure
than the cases which involve picket line violence and other strike related
misconduct.""'

Contrary to Mr. Hunter's remarks, the availability of state relief is a
highly relevant consideration in cases of violence and mass picketing. The
federal preemption doctrine provides that in order to avoid state and fed-
eral conflicts of law, and to further the primary administrative authority
of the Board, the states lack jurisdiction when the activity involved is
arguably subject to the NLRA.' s "When an activity is arguably subject to
§ 7 or § 8 of the Act, the states as well as the federal courts must defer to
the exclusive competence of the National Labor Relations Board if the
danger of state interference with national policy is to be averted."' State
jurisdiction and remedies have been permitted, however, in a variety of
situations involving areas of serious local concern or of only peripheral
concern to the NLRB, even though aspects of the challenged conduct are
arguably prohibited by section 8 of the Act. Conduct such as violence and
mass picketing involve precisely such areas of local concern appropriate
for state relief. 50 As stated by the Court, such conduct touches "interests
so deeply rooted in local feeling and responsibility that, in the absence of
compelling congressional direction, we could not infer that Congress had
deprived the States of the power to act."'' NLRB deferral to state relief
is thus clearly appropriate.' Conversely, the NLRB has indicated that

147. NLRB GEN. COUNSEL REP. ON INJUNCTION PROCEEDINGS, supra note 125, at 328.
148. See Sears, Roebuck & Co. v. San Diego Dist. Council of Carpenters, 436 U.S. 180

(1978); San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959). See generally Cox,
Recent Developments in Federal Labor Law Preemption, 41 OHIO ST. L.J. 277 (1980); Cox,
Labor Law Preemption Revisited, 85 HARV. L. REv. 1337 (1972); Come, Federal Preemption
of Labor-Management Relations: Current Problems in the Application of Garmon, 56 VA.
L. REv. 1435 (1970).

149. San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 245 (1959).
150. See, e.g., UAW v. Russell, 356 U.S. 634 (1958)(violence); Youngdahl v. Rainfair, 355

U.S. 131 (1957)(violence); United Constr. Workers v. Laburnum Constr. Corp., 347 U.S. 656
(1954)(threats of violence); Allen-Bradley Local 1111, Elec. Workers v. Wisconsin Employ-
ment Relations Bd., 315 U.S. 740 (1942)(mass picketing). See also Sears, Roebuck & Co. v.
San Diego Dist. Council of Carpenters, 436 U.S. 180 (1978)(trespass); Farmer v. Carpenters
Local 25, 426 U.S. 903 (1977)(intentional infliction of emotional distress); American Radio
Ass'n v. Mobile S.S. Ass'n, 419 U.S. 215 (1974)(picketing of foreign flag vessels); Linn v.
Plant Guard Workers Local 114, 383 U.S. 53 (1966)(libel); IAM v. Gonzalez, 356 U.S. 617
(1958)(wrongful expulsion from union membership).

151. San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 244 (1959).
152. NLRB Task Force employer members argued for more and speedier section 10(j)

injunctions in violence cases; union members responded as follows:
1. Violence is purely a local police matter, not preempted by the Act, which
should be left in the hands of the local authorities. Making violence the subject of

1982]
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section 10(j) relief is approrpriate where state relief is unavailable or
ineffective. "

VII. DEFERRAL TO COURTS OF APPEALS

Recommendation 8. The eighth and final recommendation concerns a
requirement that the NLRB defer to the decisions of the U.S. circuit
courts of appeals when a circuit court of appeals reverses the Board in
the region covered by that circuit. It is a waste of agency time and money
to continue to ignore circuit court decisions until a Board ruling is re-
versed by'the Supreme Court. This unfairly prejudices employers and
unions located in a circuit in which Board policy conflicts with the circuit
court of appeals decision. In those cases, the parties are put to extra
added expense of appealing an NLRB decision to the courts of appeals
who have already reviewed the Board's policy.'"

Mr. Hunter again misconceives the statutory scheme. The dominant
federal interest is in a comprehensive, uniform law of labor relations
under the central administration of an expert body.1 " To this end Con-
gress gave primary authority for the interpretation, development, and ef-
fectuation of national labor policy to the Board, 56 not the courts, 57 sub-
ject only to limited judicial review by the federal courts of appeals.'TM

federal court injunctions would result in imposing severe and double penalties on
unions, their representatives, and their members, only because a labor dispute is
involved.
2. Coercion of employees by employers even though unattended by violence is at'
least as great a violation of employees' Section 7 rights as is violence or mass
picketing, but such coercive activities by the employer are preempted from state
action and therefore should be given an absolute priority in 10(j) matters.

INTERIM REP. TASK FORCE NLRB, supra note 90, at 363-64.
153. See NLRB GEN. CousF ,REP. ON INJUNCTION PROCEEDINGS, supra note 125, at 329.

A very important factor in the decision to seek injunctive relief has been the fact
that local or state police are unable or unwilling to control the violence, keep the
peace, and insure the personal safety of those involved. In general, in these cases,
effective injunctive relief is not obtainable from local or state courts.

Id.

154. R. Hunter, supra note 2, at 497.
155. Amalgamated Ass'n of Street Employees v. Lockridge, 403 U.S. 274, 291 (1971). See

generally articles cited supra note 141.
156. See San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959); Garner v

Teamsters, 346 U.S. 485 (1953). See also Sears, Roebuck & Co. v. San Diego Dist. Council ol
Carpenters, 436 U.S. 180 (1978).

157. "[T]he application of [federal law] . . . Congress committed to the Board, nol
courts." Amalgamated Ass'n of Street Employees v. Lockridge, 403 U.S. 274, 290 (1971).

158. See Beth Israel Hosp. v. NLRB, 437 U.S. 483, 501 (1978); NLRB v. Erie Resistoi
Corp., 373 U.S. 221, 235-36 (1963); NLRB v. Drivers Local 449, 353 U.S. 87, 96 (1957)
Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951); NLRB v. A.J. Tower Co., 329 U.S
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Congress clearly sought to avoid the diversities and conflicts of incompat-
ible or conflicting adjudications." 9 The primacy of the Board's authority
was captured by Justice Harlan as follows:

[Wihen it set down a federal labor policy Congress plainly meant to do
more than simply to alter the then-prevailing substantive law. It sought
as well to restructure fundamentally the processes for effectuating that
policy, deliberately placing the responsibility for applying and developing
this comprehensive legal system in the hands of an expert administrative
body rather than the federalized judicial system.' 0

Board deferral to the circuits is patently inconsistent with this adminis-
trative scheme. When conflict of circuit decisions develop, 161 or when im-
portant questions of federal law (including the proper administration of
the Act)"0 2 arise over Board decisions, the appropriate mechanism for res-
olution obviously is certiorari review in the Supreme Court.'"

Moreover, the recommendation ignores the statutory review provisions
of the Act. Final Board orders are not self-enforcing, but rather are sub-
ject to enforcement or review proceedings in the courts of appeals." Sec-
tion 10(e) provides that the Board may seek enforcement in any "circuit
where the unfair labor practice occurred or where the respondent resides
or transacts business. 1as Section 10(f) provides that any aggrieved person

324, 330 (1946); Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194 (1941). As stated by Justice
Brennan in Beth Israel Hospital, 437 U.S. at 501: "The judicial role is narrow: The rule
which the Board adopts is judicially reviewable for consistency with the Act, and for ration-
ality, but if it satisfies those criteria, the Board's application of the rule, if supported by
substantial evidence on the record as a whole, must be enforced."

159. "The purpose of the Act was to obtain 'uniform application' of its substantive rules
and to avoid the 'diversities and conflicts likely to result from a variety of local procedures
and attitudes toward labor controversies.'" NLRB v. Nash-Finch co., 404 U.S. 138, 144
(1971) (quoting from Garner v. Teamsters, 346 U.S. 485, 490 (1953)).

160. Amalgamated Ass'n of Street Employees v. Lockridge, 403 U.S. 274, 288 (1971).
161. See, e.g., NLRB v. ILA, 447 U.S. 490, 493 (1980); Ford Motor Co. v. NLRB, 441

U.S. 488, 494 (1979); Magnesium Casting Co. v. NLRB, 401 U.S. 137, 140-41 (1971); NLRB
v. Exchange Parts, 375 U.S. 405, 406 (1964); NLRB v. Erie Resistor Corp., 373 U.S. 221, 222
(1963).

162. See, e.g., NLRB v. Catholic Bishop, 440 U.S. 490, 491 (1979); NLRB v. Yeshiva
Univ., 444.U.S. 672 (1979); Detroit Edison Co. v. NLRB, 440 U.S. 301, 304 (1979); NLRB v.
Acme Indus. Co., 385 U.S. 432, 435 (1967); McCulloch v. Sociedad Nacional de Marinerous
de Honduras, 372 U.S. 10, 12 (1963); NLRB v. Walton Mfg. Co., 369 U.S. 404, 405 (1962).

163. See 29 U.S.C. § 160(e) (1976); Sup. CT. R. 35 (5)(b), 266 U.S. 681 (1924). See gener-
ally R. STERN & E. GRESSMAN, SUPREME COURT PRACTICE 254-77, 284-300 (5th ed. 1978).

164. See AFL v. NLRB, 308 U.S. 401 (1940); Amalgamated Util. Workers v. Consoli-
dated Edison Co., 309 U.S. 261, 265-66 (1940); Myers v. Bethleham Shipbuilding Co., 303
U.S. 41 (1938). See generally S. Goldberg, District Court Review of NLRB Representation
Proceedings, 42 IND. L.J. 455, 455-57 (1967).

165. 29 U.S.C. § 160(e) (1976). Section 10(e) states in relevant part:
The Board shall have power to petition any court of appeals of the United States,
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may seek review in the circuit where the unfair labor practice occurred,
where such person resides or transacts business, or in the D.C. Circuit.166

It is thus clear not only that Congress contemplated that enforcement
and review proceedings could be brought in various circuits, but also that
the Board lacks exclusive control over circuit placement. Consequently,
the Board could hardly predict the applicable circuit law.167

VIII. CONCLUSION

Mr. Hunter's charges of NLRB partiality, inefficiency, and lack of ex-
pertise are ill-founded. While there may be room for improvement in the
NLRB process, Mr. Hunter's recommendations are ill-conceived. Con-
trary to Mr. Hunter's statements, the select NLRB Task Force emerged
from its study with "a healthier respect than ever for the efficiency and
fairness of one of the federal government's most effective agencies."'

or if all the courts of appeals to which application may be made are in vacation,
any district court of the United States, within any circuit or district, respectively,
wherein the unfair labor practice in question occurred or wherein such person re-
sides or transacts business, for the enforcement of such order and for appropriate
temporary relief or restraining order, and shall file in the court the record in the
proceedings, as provided in section 2112 of title 28, United States Code.

Id.
166. 29 U.S.C. § 160(f) (1976). Section 10(f) states in relevant part

Any person aggrieved by a final order of the Board granting or denying in whole
or in part the relief sought may obtain a review of such order in any United States
court of appeals in the circuit wherein the unfair labor practice in question was
alleged to have been engaged in or wherein such person resides or transacts busi-
ness, or in the United States Court of Appeals for the District of Columbia, by
filing in such court a written petition praying that the order of the Board be modi-
fied or set aside. A copy of such petition shall be forthwith transmitted by the
clerk of the court to the Board, and thereupon the aggrieved party shall file in the
court the record in the proceeding, certified by the Board, as provided in section
2112 of title 28, United States Code.

Id.
167. The predictive uncertainty is aggravated by such problems as joint filing and forum

non conveniens. See 28 U.S.C. § 2112(a) (1976). Intra-circuit-panel conflicts further confuse
the matter. See, e.g., Retail Clerks Local 1001 v. NLRB, 99 L.R.R.M. 3330 (D.C'. Cir. 1978),
on reh. en banc, 627 F.2d 1133 (1979), rev'd 447 U.S. 607 (1980).

168. IN'RsiM REP. TASK FORCE NLRB, supra note 90, at 327.


