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INTRODUCTION

Since its inception, modern personal jurisdiction adjudication has fo-
cused on defining the scope of the individual defendant's due process
right to be free from the process of foreign tribunals. At times, the Su-
preme Court has explicitly recognized the other individual interest that is
always implicitly at work in the decisions: The plaintiff's desire for a
reasonably convenient forum in which to vindicate private rights. For
most of this century, the Court has purported to resolve the clashes be-
tween these classically private interests by elevating to constitutional sta-
tus the strictly governmental interests of forum states. These "forum
state interests" include the wish to apply local law to controversies with
interstate elements, to facilitate actions by resident or nonresident plain-
tiffs, or simply to expand the jurisdictional reach of the forum's courts.

Early decisions elaborating on the comprehensive framework of Pen-
noyer v. Neff' found forum state interests in general regulatory statutes
and in jurisdictional statutes that implemented the burgeoning, but ana-
lytically shaky, theory of implied consent. The Court sustained these
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statutory schemes whenever it could point to a "special" regulatory inter-
est of the forum, but did not explain how that governmental interesi
could logically affect a fair accomodation of the litigants' individual
rights.

It is familiar history that the implied consent rationale, necessitated b5
the rigid limitations of the Pennoyer framework, soon became strained
beyond its premises. Mr. Justice Stone, writing for the majority in Inter-
national Shoe Co. v. Washington,2 branded the doctrine a "fiction" and
sought to put it to rest.8 At the same time, he outlined a new genera
theory of personal jurisdiction that made resort to the implied conseni
rationale unnecessary. Jurisdiction under Pennoyer depended on the tan.
gible presence in the forum of the defendant's person or property. At the
onset of litigation, the forum had to "seize" the defendant's body or prop-
erty through such metaphysical acts as service of process or attachment
By contrast, jurisdiction under International Shoe requires no such tan.
gible presence or seizure, but turns on an assessment of all the defen-
dant's forum contacts. These include not only his ownership of forum
property, but also his prelitigation conduct in or affecting the forum.

Armed with new tests of "minimum contacts," the courts had no fur-
ther need of the implied consent fiction, or, one would have expected, ol
its accessory, the reliance on forum state interests. By an exquisite, il
unintended irony, however, International Shoe gave birth to an ever
more significant role for forum state interests than the one the Court waE
discarding. The sweeping language of its opinions suggested to latei
courts that a strong forum interest in regulating an activity targeted by a
plaintiff's complaint was "relevant," in some unspecified sense, to the
newly critical question of the defendant's forum contacts.

The succeeding decades have witnessed a vigorous waving of the born-
again banner of forum state interest. In the first two decisions after Inter-
national Shoe, the Supreme Court stated that the forum's legislative poli-
cies were crucial to jurisdiction.4  Over time, the Court has begun tc
ascribe jurisdictional significance to the interests of other governmental
entities as well.8 It has even asserted that a forum entirely fair to thE
parties and litigationally convenient might nevertheless lack jurisdictior
if trial there would disserve the requirements of "interstate federalism"'
or of the "interstate judicial system." Despite the extravagant lip servic

2. 326 U.S. 310 (1945).
3. Id. at 318.
4. See Travelers Health Ass'n v. Virginia, 339 U.S. 643, 647-48 (1950); Mullane v. Cen.

tral Hanover Bank & Trust Co., 339 U.S. 306, 312-14 (1950).
5. See text accompanying notes 173-81 infra.
6. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293 (1980).
7. Id. at 292.
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paid to the doctrine, careful scrutiny of each of the Court's decisions
since International Shoe demonstrates that the forum state interest fac-
tor standing alone has probably never actually tipped the scales in favor
of jurisdiction. Nor has its absence impelled the Court to deny jurisdic-
tion that was otherwise justified by reference to the primary criterion of
minimum contacts.

The chief contention here is that interests of government should not
figure at all in decisions on personal jurisdiction. This conclusion builds
on the premise that the sole proper concern of due process in the personal
jurisdiction context is to assure the parties a fair forum. This fairness, in
turn, should be exclusively a function of the defendant's forum contacts,
as leavened by the plaintiff's need for a convenient place to sue. Giving
any weight to the interests of a forum or of any other state will inevitably
disturb the correct equation of fairness between the parties.

Parts I and II trace the history of the forum state interest doctrine
before and after International Shoe. Part III begins by elucidating the
premise that due process in the jurisdictional setting should be concerned
with the parties alone. It then catalogues the analytical deficiencies of the
doctrine and demonstrates that the forum state's law-application interest
bears no necessary relation to the key questions of fairness and conve-
nience to the parties and that its desire to facilitate suit should actually
be counted as an interest of the plaintiff. Next, this part distinguishes
other contexts in which government interests do and should play a part in
fixing the contours of due process. Part III concludes by contending that
the doctrine is calculated to erode the due process rights of civil litigants,
to discourage the development of appropriate constitutional restrictions
on choice of law, and, at a minimum, to consume judicial and litigational
resources needlessly by complicating jurisdictional adjudication without
making a decisional difference. Part IV highlights the ineradicable practi-
cal pitfalls the courts have encountered in applying the doctrine and ex-
plains why those problems doom attempts to impress on the doctrine
workable limits that might ameliorate its undesirable effects.

I. ORIGINS OF THE FORUM STATE INTEREST DOCTRINE: -AN OvERLooKED
BYPRODUCT OF THE THEORY OF IMPLIED CONSENT

The Supreme Court's recent revitalization of Pennoyer has returned
personal jurisdiction decisionmaking to an almost exclusive focus on the
fairness of the forum from the standpoint of the defendant.8 As will be
discussed in detail in Part III, infra, a focus on the defendant, or more

8. See text accompanying notes 237-242 infra.
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broadly on the parties, is fully in keeping with the text9 and purposes of
the due process clause in the personal jurisdiction context. Nevertheless,
beginning as early as 1916, majorities of the Court undertook to resolve
personal jurisdiction questions with reference to the supposed interests of
forum states, instead of resting their decisions on a reasonable accomoda-
tion of individual rights alone. 10 The fashion of factoring state interests
into the equation still finds currency in the language of the Court's juris-
dictional opinions, even, paradoxically, in the midst of holdings that have
steadily rejuvenated the Pennoyer formula and its central concern for as-
suring that the forum picked by the plaintiff is fair to the individual
defendant.

Explicit reliance on the interests of a forum state to arrive at the
proper measure of jurisdictional due process emerges as early as the dis-
sent in Pennoyer. The majority voided a default judgment rendered by a
court of the State of Oregon against a nonresident defendant who had
been served by publication. After entry of the judgment, Neff, the non-
resident defendant, acquired some Oregon land. At a sheriff's sale con-
ducted in execution upon the judgment, that land was bought by Pen-
noyer, who, from all that appears, was a bona fide purchaser in good
faith. Neff brought an independent action against Pennoyer to recover his
land, in which he collaterally attacked the Oregon default judgment. The
Supreme Court, affirming a decision for Neff, invalidated the jurisdiction
of the Oregon state court. The Court held that in such a "transitory"
action against a nonresident not served within the forum, a state could
constitutionally obtain jurisdiction only by exercising dominion over the
defendant's forum property contemporaneously with the action's com-
mencement-not, as in this case, by seizure of property the defendant
had acquired only after judgment.

The immediate effect of this decision was to strip Pennoyer of the title
he had acquired at the sheriff's sale. Mr. Justice Hunt, dissenting, ob-
jected because Oregon had specifically expressed through legislation its
concern to protect good faith purchasers like Pennoyer. The relevant
statute provided that a default judgment taken against a nonresident in
an action initiated by published service might be collaterally attacked fox
seven years, with a significant qualification: "But the title to property
sold under such judgment to a purchaser in good faith shall not be
thereby affected." ' Mr. Justice Hunt recited similar provisions to thiE

9. "INjor shall any State deprive any person of. . . property, without due process ol
law .. " U.S. CONsT. amend. XIV, § 1. The fifth amendment, speaking to the federa
courts, declares similarly, "[N]or shall any person be... deprived of... property, withoul
due process of law. U.S. CoNsT. amend. V.

10. See text accompanying notes 37-68 infra.
11. 95 U.S. at 736 (Hunt, J., dissenting).
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effect in the parallel statutes of New York and Iowa 1
2 and lamented that

after the Court's decision titles obtained under any of these statutes
would be "not of the value of the paper on which they are re-
corded. . . .,,1 He concluded that the decision "tends to produce confu-
sion in titles which have been obtained under similar statutes in existence
for nearly a century .... " By insisting on the seizure of a nonresi-
dent's forum property at the commencement of such actions, the majority
had, in the view of Mr. Justice Hunt, needlessly subordinated the inter-
ests of a "sovereign" state in maintaining "such control over the real and
personal property actually being within its limits, as that it may subject
the same to the payment of debts justly due to its citizens."1

Concededly, the conception of the forum as sovereign with respect to
persons or property "found" or seized within its borders lies at the heart
of the Court's decision in Pennoyer.16 That conception has served as
both a basis of and a limitation on state power to assert jurisdiction over
nonresidents. For each exercise of jurisdiction held to be consonant with
due process (because the ostensible subject of the litigation-either non-
resident defendant or some species of property-is subject to actual or
metaphysical seizure by the state), there is a negative pregnant: The
same territorial presence of person or property essential to the jurisdic-
tion of one state dictates that jurisdiction over persons or property lo-
cated elsewhere is constitutionally confided to another.1 7 However, con-
trary to the recurrent view of the modern Court,18 this stress on
sovereignty in the Pennoyer opinion appears as a way of defining the due
process rights of individual litigants,1' rather than as a suggestion that
the challenged state judicial fora had any claim on due process of their
own. The Court's statement of the problem, in the course of its famous
due process dictum,'0 sharply distinguishes between the content of due

12. Id. at 738-40.
13. Id. at 740-41.
14. Id. at 737.
15. Id.
16. See, e.g., id. at 722, 727.
17. See World-Wide, 444 U.S. at 293.
18. See Part II infra.
19. See Part III infra.
20. The validity vel non of the Oregon state court's assumption of jurisdiction over the

nonresident Neff controlled the outcome of his subsequent attempt to recover his Oregon
property by an independent action in federal court. The fourteenth amendment was not in
effect at the time of the state court's assumption of jurisdiction. 95 U.S. at 733. See Kur-
land, The Supreme Court, The Due Process Clause and The In Personam Jurisdiction of
State Courts, 25 U. Cm. L. REv. 569, 572 (1958); Redish, Due Process, Federalism, and
Personal Jurisdiction: A Theoretical Evaluation, 75 Nw. U.L. Rav. 1112, 1115 n.25 (1981);
Whitten, The Constitutional Limitations on State-Court Jurisdiction: A Historical-Inter-
pretative Reexamination of the Full Faith and Credit and Due Process Clauses (Part
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process in the context of private-party judicial adjudication and its po-
tential variable meanings in other contexts. After noting that the relevant
setting consists of "proceedings in a court of justice to determine the per-
sonal rights and obligations of parties ... ,"21 the Court began to grapple
with what then constituted the process due a nonresident defendant:

Whatever difficulty may be experienced in giving to those terms a defini-
tion which will embrace every permissible exertion of power affecting
private rights, and exclude such as is forbidden, there can be no doubt of
their meaning when applied to judicial proceedings. They then mean a
course of legal proceedings according to those rules and principles which
have been established in our systems of jurisprudence for the protection
and enforcement of private rights.'"

The dissent of Mr. Justice Hunt, by contrast, would have sustained ju-
risdiction on the strength of the forum's legislative power: "That a State
can subject land within its limits belonging to non-resident owners to
debts due to its own citizens as it can legislate upon all other local mat-
ters . . . seems to me very plain."' Given the dissent's stress on legisla-
tive power, the majority's different focus on the parties' "private rights"
in the particular context of "judicial proceedings" suggests a conscious
resolve to decide personal jurisdiction questions under a specialized due
process definition appropriate to those proceedings alone.

Thus, the Court in 1878 explicitly recognized that the process that is
due in judicial proceedings involving private 4 disputes is due to individ-
ual litigants, not to the forum-hardly a surprising interpretation of a
provision in the fourteenth amendment that speaks in prohibitory terms
to the states and enjoins them not to deprive any "person" of property
without due process. The repeated references in Pennoyer to state sover-
eignty really only give content to the process due individual parties. And
although the particular prescription for the required due process was
phrased in terms of state sovereign power, this was fully in accord with
the long tradition, in which the Pennoyer Justices were steeped, of assess-
ing personal jurisdiction by reference to principles of international law as
applied through the full faith and credit clause."5

One), 14 CREIGHTON L. REV. 499, 504-05 (1981).
21. 95 U.S. at 733.
22. Id. (emphasis added).
23. Id. at 748 (emphasis added).
24. All civil litigation in which the personal jurisdictional limits of either the fifth or

fourteenth amendment could be an issue will necessarily involve at least one nonstate party,
since Article III, section 2 of the United States Constitution, in combination with title 28,
section 1251(a) of the United States Code, confides exclusive original jurisdiction in the
Supreme Court over controversies between two states.

25. See text accompanying notes 216-220 infra. Professor Whitten believes Pennoyer
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Of course the content of the process due individual defendants changed
form dramatically after Pennoyer. The changes have been attributed, var-
iously, to "the speed of the automobile and the habits of men;"2' 6 more
broadly, to the "increasing nationalization of commerce;" 27 or, most ex-
pansively, to the "fundamental transformation in the American econ-
omy."28 The important point is that while the decisions between Pen-
noyer and International Shoe gradually reduced the scope of the
individual defendant's immunity from suit in foreign courts, they also be-
gan to address the concern of Mr. Justice Hunt by sowing the doctrinal
seeds for an independent set of jurisdictional due process interests osten-
sibly held by the states.

Nowhere is this plainer than in the flowering of the implied consent
doctrine. The theory of this doctrine was that by transacting business or
personal affairs in or affecting a state, a nonresident had somehow as-
sented to respond in that state to civil claims asserted in connection with
that conduct. The doctrine's operative principle was that a state could
constitutionally condition the nonresident's use of its facilities or instru-
mentalities of commerce on his involuntary "agreement" to defend in the
state any claims connected with those activities. The state's power to im-
pose such conditions rested on the underlying premise that it could con-
stitutionally exclude the nonresident altogether and could therefore con-
dition his conduct of forum activities upon his express or implied, but in
any event coerced, jurisdictional consent.2 '

The base assumption of an absolute state power to exclude the nonresi-
dent was seriously flawed. This was most obvious in the case of nonresi-
dent natural persons, upon whom the privileges and immunities clause
conferred a preexisting right to transact personal affairs from state to
state. The Court itself appeared to address the underlying problem when,
speaking through Mr. Justice Holmes in Flexner v. Farson,2 ' it distin-
guished natural persons in this respect from corporations. The Court ra-

was entirely concerned with territorial limitations on sovereignty, which it improperly ad-
dressed as a question of due process rather than full faith and credit. Whitten, The Consti-
tutional Limitations on State-Court Jurisdiction: A Historical-Interpretative Reexami-
nation of the Full Faith and Credit and Due Process Clauses (Part Two), 14 CREIGHTON L.
REv. 735, 839 n.428, 846 (1981). He would agree that if the due process clause is to be used
in a jurisdictional context, its only concern should be fairness to the defendant, though at
times he appears to limit the scope of this fairness to the purely procedural realm of notice
and an opportunity to be heard. Id. at 795-809, 843, 850.

26. Kane v. New Jersey, 242 U.S. 160, 167 (1916).
27. McGee v. International Life Ins. Co., 355 U.S. 220, 223 (1957).
28. World-Wide, 444 U.S. at 293.
29. See Kurland, supra note 20, at 575-77; Scott, Hess and Pawloski Carry On, 64 HASv.

L. RE V. 98, 99-100 (1950).
30. 248 U.S. 289 (1919).
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tionalized earlier decisions upholding the power of states to extract non-
residents' jurisdictional consent as "founded upon the accepted doctrine
that the States could exclude foreign corporations altogether, and there-
fore could establish this obligation as a condition to letting them in."3 1

Since the nonresident defendants in Flexner did business as partners,"1

the Kentucky forum "had no power to exclude them"SS-an apparent ref-
erence to their preexisting right under the privileges and immunities
clause to send an agent into the State with authority to execute and nego-
tiate an agreement to sell bonds to plaintiff." In Hess v. Pawloski,8 ' the
Court expressly acknowledged that Flexner rested on this distinction be-
tween natural persons and corporations.8"

The Court's distinction in Flexner between natural persons and corpo-
rations created a serious problem of precedent. Only three years before,
in Kane v. New Jersey,87 the Court had upheld a statutory scheme re-
quiring nonresident motorists to "consent" to the appointment of a state
official as their agent for service of process in any action concerning their
operation of motor vehicles in the state. Flexner made no attempt to ex-
plain how the Court could have approved New Jersey's forcible extraction
of jurisdictional consent from an unwilling nonresident natural person
like the defendant in Kane if he had a preexisting right under the privi-
leges and immunities clause to travel freely from New York to New
Jersey.

That explanation was ventured by Hess, which in substance differed
from Kane only in that Massachusetts, the forum in Hess, did not com-
mand the nonresident motorist to execute a document expressly ap-
pointing an agent for service. Instead, the Massachusetts statute deemed
the nonresident's jurisdictional consent to follow from his actual opera-
tion of a motor vehicle on a public road in that commonwealth.8 9 The
Court held that Massachusetts could consider a nonresident's use of its
highway as "the equivalent of the appointment" of a state official as
agent for service of process.4 0 This conclusion was fully consistent with
Kane. Although the different methods of extracting consent might afford

31. Id. at 293.
32. Id. at 292.
33. Id. at 293.
34. See R. FIELD, B. KAPLAN & K. CLERMONT, MATERIALS FOR A BAsic COURSE IN CIVIL

PROCEDURE 727 note m (4th ed. 1978).
35. 274 U.S. 352 (1927).
36. Id. at 355.
37. 242 U.S. 160 (1916).
38. Kane had traveled in New Jersey without first having filed the prescribed instru-

ment. Id. at 166.
39. 274 U.S. at 354.
40. Id. at 357.
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nonresidents different degrees of notice and thus raise procedural due
process questions, the substantive basis relied on in Kane and Hess was
the same: A form of coerced consent which, as the Court candidly ad-
mitted, depended on the forum's supposed underlying power, recognized
in Kane, "to exclude a nonresident" altogether."

So far the Court had merely implied that the Massachusetts scheme
was fully as inconsistent with Flexner as was the New Jersey scheme sus-
tained in Kane. How, then, to get out from under Flexner? All the Court
said was that the privileges and immunities clause protection of nonresi-
dent natural persons is limited to the "mere transaction of business,"
which evideritly excludes driving an automobile. In other words, a state
could expressly, or by implication from conduct, extract a jurisdictional
consent from a nonresident natural person who had engaged in forum ac-
tivities that were more than "mere" and had thereby forfeited constitu-
tional protection.2 In what sense, though, was the execution of a contract
for the sale of securities, at issue in Flexner, the "mere transaction of
business," while the operation of a motor vehicle in New Jersey or Massa-
chusetts was something more? The Court's answer was that the use of
motor vehicles, though evidently not the sale of securities, "is attended by
serious danger to persons and property." 3 These dangers gave rise to a
"public interest" of the forum state," an interest with both legislative
and jurisdictional significance. First, this public interest overcame sub-
stantive due process objections to legislation reasonably calculated to pro-
mote care in the use of the state's highways. More important for the issue
before the Court, the forum's interest also warranted compelling a non-
resident "to answer for his conduct in the State where arise causes of
action alleged against him. " 4 through the device of constructive con-
sent. Beneath this "consent" resides the real justification for Massachu-
setts' demand that the nonresident conduct his defense there: Local
civil litigation may then join criminal and administrative proceedings as a
weapon in the state's arsenal for enforcing obedience to its rules of the
road.4

6

The importance of forum state interest to the result in Hess cannot be
overstated. Standing alone, the fact that the nonresident's activity there

41. Id. at 356.
42. Id.
43. Id.
44. Id.
45. Id.
46. The Court in Hess did not even trouble to offer this explanation of Massachusetts'

interest as a justification for using it to expand the frontiers of personal jurisdiction. The
Court apparently considered that question settled by Kane, in which Mr. Justice Brandeis
had offered the identical explanation. 242 U.S. at 167-68.
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posed a physical danger to persons should not have distinguished Flexner
meaningfully. The privileges and immunities clause, which the Court it-
self quoted,4 7 specifically protects the rights to "pass through" into an-
other state for nonbusiness as well as business purposes, with no limita-
tion on the means by which the nonresident passes through or on the
activities by which he pursues his purposes. The only real significance of
the dangerousness of the automobile is that it lends additional substance
to the legislating state's interest in regulating automotive traffic and in
furnishing a forum in which claims concerning that activity might be
heard. Thus, in order to shore up the faltering fiction of implied consent,
Hess endowed the interests of forum states with dispositive jurisdictional
significance.

In Doherty & Co. v. Goodman,' the Hess dangerousness rationale
washed out entirely, but the forum state's interest continued to reign su-
preme. The action was brought in an Iowa state court against Doherty, a
New York resident, who was engaged in the securities business througb
agents in Iowa. The controversy arose out of a contract, negotiated in
Iowa by one of Doherty's salesmen, for the sale of stock to plaintiff. Ser-
vice was made under a general long-arm statute" that provided for ser-
vice in Iowa on an agent of a defendant who had transacted businesw
through an office in the state. Iowa's substantive legislation required non-
resident sellers of securities to register and provide a written consent tc
be bound by service upon the Secretary of State.s ° Although Doherty had
established an Iowa office for conducting a corporate securities business
he had evidently declined to provide the required written consent.5 ThE
Iowa courts overruled Doherty's jurisdictional objection and he appealed.
Unsurprisingly, he argued that the privileges and immunities clause, a
construed by Flexner, forbade Iowa to compel his consent." After all, de-
spite Hess, Flexner still stood for the proposition that the privileges and
immunities clause protected the right of a natural person to transact al
least ordinary or nondangerous activity through an agent in a foreigr
state and that this right could not be conditioned upon the giving of ar
extracted jurisdictional consent. If anything, Doherty's case was some-
what stronger than that of the defendant partners in Flexner, since he
unlike they,' had affirmatively withheld a consent called for by the fo-

47. 274 U.S. at 355.
48. 294 U.S. 623 (1935).
49. Iowa CODE § 11079 (1931)(current version at IOWA R. Civ. P. 56(g)).
50. 294 U.S. at 627-28.
51. Id. at 628.
52. Id. at 626, 628.
53. The Kentucky statute at issue in Flexner was not cast in consent terms at all, bul

simply provided that the summons might be served on an agent of any nonresident engagec
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rum's statutes.
Mr. Justice McReynolds, writing for the Court, disagreed. His first pur-

ported distinction of Flexner was so pretextual as to suggest that it could
not possibly have been a serious ground for the decision. He observed,
correctly, that the person served with process in Iowa was Doherty's
"agent," within the meaning of the jurisdictional statute, both at the time
he entered into the contract of sale and when he was served with process.
By contrast, service in Flexner was "made upon one not then agent for
the defendants. . . . "" The quoted statement is not quite accurate. The
Court in Flexner never decided the agency status vel non of the person
served in that case, but simply noted the parties' conflicting allegations
on this point. 58 Instead, the Court assumed, without deciding, that the
Kentucky statute might be construed to "make [the person served] agent
to receive service in suits arising out of the business done in that State.""
The sole question Flexner had addressed, then, was whether "on this con-
struction" the defendant partners could be said to have "consented to be
bound" by such service because they had done business in the state.57

Flexner answered that question in the negative, concluding that the state
lacked power ab initio to exclude defendants from transacting business in
Kentucky "and on that ground without going further" held the Kentucky
judgment void."8

The second distinction by the Court in Doherty zeroed in on the inter-
est of the Iowa forum. Doherty was distinguished from Flexner because
"under the laws of Iowa, neither her citizens nor non-residents could
freely engage in the business of selling securities." 5 The reference to
Iowa's "laws" evidently refers to its substantive securities legislation and
not to the general jurisdictional statute, since a similar jurisdictional stat-
ute was involved in Flexner. The Court apparently assumed, without can-
vassing the Kentucky statutes or decisions applicable at the time of the
transaction in Flexner, that the business of selling securities was not spe-
cially regulated in that commonwealth. In any event, the Court analo-
gized the Iowa regulatory legislation in Doherty to nonresident motorist
legislation and proceeded to uphold the application of the Iowa jurisdic-
tional statute as going "no farther than the principle approved by"
Hess.s

in forum business.
54. 294 U.S. at 628.
55. 248 U.S. at 292.
56. Id. at 293.
57. Id.
58. Id.
59. 294 U.S. at 628.
60. Id.
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In fact, the decision in Doherty stretched the principle approved by
Kane and Hess. Those cases had decided in effect that a nonresident for-
feits protection under the privileges and immunities clause only when he
engages in activity dangerous "to persons and property." In Doherty, the
nonresident defendant's conduct threatened danger to property alone,e"
so the Court expands the zone of forfeiture to include any activity which
the forum "treats . . . as exceptional and subjects . . to special regula-
tion. '6 2 The Court's concern with the forum's interest is reflected by its
focus on Iowa's legislative characterization of the defendant's conduct
rather than on the conduct itself. If the decision had turned on the "ex-
ceptional" or ordinary character of the defendant's actual activity, Do-
herty could not have been distinguished from Flexner, since in each case
a nonresident defendant, through an agent, had entered into a contract
for the sale of securities in the forum. Nor was Doherty concerned with
the foreseeability to the defendant of the likely consequences attending
his conduct. If it had been, the Court might have exhibited somewhat
greater fidelity to the rather recent precedent of Flexner. On inspection,
Hess and Doherty hinge instead on the Court's recognition of the forum
states' interests in implementing their own economic or regulatory legisla-
tive policies."3 After International Shoe, when consent was no longer nec-
essary to uphold jurisdiction in such circumstances," the Court itself
could afford to recognize that both cases were decided on the basis of the
forum's legislated interest in "providing effective redress for citizens who
had been injured by nonresidents engaged in an activity that the State
treats as exceptional and subjects to special regulation."'

In effect, Kane, Hess, and Doherty began to treat the state as an inde-
pendent party to the process of divvying up due process. In an attempt to
heal the doctrinal fissure dividing Kane and Flexner, the Court ulti-
mately had to expand its rationale for upholding jurisdiction beyond the
unique characteristics of the automobile," and even beyond dangerous

61. Thus, in Kulko v. Superior Court, 436 U.S. 84 (1978), the Court, in order to account
for Doherty, points out that there was no claim that the nonresident had "visited physical
injury on either property or persons within the State of California." Id. at 96-97 (emphasis
added). This observation is followed by a "cf." signal to Hess, in which, as noted, the Court
had limited its concern to the kind of activity which could do damage to both persons and

property.
62. 294 U.S. at 627.
63. See Redish, supra note 20, at 1140 & n.174; Note, Developments in the Law-State-

Court Jurisdiction, 73 HARV. L. REV. 909, 947 (1960) [hereinafter cited as Developments].
64. See text accompanying note 74 infra.

65. Hanson v. Denckla, 357 U.S. 235, 252 (1958); see Kurland, supra note 20, at 622.
66. The implied consent fiction was at first attributed to the "inroad which the automo-

bile has made on the decision of Pennoyer v. Neff as it has on so many aspec4 of our social
scene." Olberding v. Illinois Central R.R., 346 U.S. 338, 341 (1953)(citation omitted). See
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activity in general,67 to embrace any activity, dangerous or not, in which
the forum, through legislation, had expressed a particular interest." A
decade after Doherty, as a majority of the Court in International Shoe
were devising a new "minimum contacts" structure for evaluating long-
arm jurisdiction, Mr. Justice Black's separate opinion would create an
even more expansive role for this same factor of forum state interest.

II. PROLIFERATION OF THE DOCTRINE IN THE ERA OF MINIMUM CONTACTS

After International Shoe, it became wholly unnecessary to resort to a
state interest factor as a makeweight to support jurisdiction over nonresi-
dents."1 The Court in International Shoe set out to determine the fair-
ness or reasonableness of subjecting the defendant to jurisdiction in a for-
eign forum by assessing all his forum contacts. The question whether
those contacts suffice to make it fair or reasonable to require him to de-
fend a particular claim there depends, in turn, on the satisfaction of
either of two polar tests elaborated in the Court's subsequent cases.

The first is one of "relatedness" or "nexus" between the plaintiff's cur-
rent claim and even a single, fleeting "minimum" contact of the defen-
dant with the forum. If the plaintiff's claim arises out of such a contact,
the forum will have jurisdiction over the nonresident defendant with re-
spect to that claim, at least if the contact is purposeful and beneficial to
the defendant.70 The primary" rationale underlying this test is that a
person who has engaged in certain conduct in or affecting a foreign state
should reasonably expect that he may later be called on to defend that

World-Wide, 444 U.S. at 296 n.11.
67. According to some authorities, jurisdiction in Hess was based upon the threat of

danger posed by the nonresident defendant's activity to persons within the forum. See
Kulko v. Superior Court, 436 U.S. 84, 96-97 (1978); RESTATEMENT (SECOND) OF CONFLICT OF
LAWS, § 37, Caveat a (1971). But see World-Wide, 444 U.S. at 296 n.11. See also Lakeside
Bridge & Steel Co. v. Mountain State Constr. Co., 597 F.2d 596, 602 & n.l1 (7th Cir. 1979);
Developments, supra note 63, at 947.

68. Justice Schaefer of the Illinois Supreme Court was to conclude that Doherty in effect
overruled Flexner, and that jurisdiction was upheld in Doherty not on the basis of consent,
but because of the "legitimate interest of the State" in furnishing a forum for its residents
in which to vindicate their claims against nonresidents who had allegedly breached the fo-
rum's regulation. Nelson v. Miller, 11 Ill. 2d 378, -, 143 N.E.2d 673, 679 (1957).

69. See text accompanying notes 74-75 infra. See also Hopson, Cognovit Judgments: An
Ignored Problem of Due Process and Full Faith and Credit, 29 U. CHI. L. REV. 111, 112
(1961).

70. See World- Wide, 444 U.S. 286.
71. A tacit secondary rationale resides in the answer to the question: "Who has gone to

whom?" Since the nonresident defendant in the claim-relatedness situation has "gone to the
plaintiff" while the plaintiff has stayed put, intuitive notions of fairness dictate that if either
party must litigate away from home, it should be the out-of-state venturer.
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conduct in that state. This will be the case even if the defendant cannot
reasonably be held to have anticipated any litigation at all."2 The second
polar test cannot be satisfied by a one-time or truly "minimum" contact,
but only by the defendant's persistent forum activity. If a court finds the
defendant's prior forum contacts to have been regular, continuous, and,
in some uncertain way, "substantial, ' 7 the forum will have jurisdiction

72. The test is sometimes stated as whether the defendant, from all his forum contacts,
should have reasonably anticipated "being haled into court there." World- Wide, 444 U.S. at
297. This version is unrealistically constricted since it would subject a defendant to foreign
jurisdiction only when a court could conclude, among other things, that the defendant antic-
ipated any litigation at all-a habit of mind not notably common among primary actors.

That version of the test is not in fact applied. A more honest view is that the decisions
involving nonextensive forum contacts employ a conclusive presumption that a nonresident
who has engaged in voluntary forum activity of minimal purposefulness and probable bene-
fit should reasonably expect, if legal controversy does ensue, that claims concerning that
conduct might be brought against him there. The Court in World-Wide evidently recog-
nized this when it cited Gray v. American Radiator & Standard Sanitary Corp., 22 Ill. 2d
432, 1.76 N.E.2d 761 (1961), for the proposition that a foreign forum may properly exercise
personal jurisdiction over a nonresident who "delivers ... products into the stream of com-
merce with the expectation that they will be purchased by consumers in the forum State."
444 U.S. at 298.

The "compare" signal preceding the Court's citation to Gray is ambiguous because there
are differences among the facts for which Gray is cited, those the Illinois Supreme Court
actually found in Gray, and those in World-Wide itself. In all three situations the relevant
expectations of the defendant concerned his business in the forum, not the possibility of
suit. The assumption in the proposition for which Gray is cited is that the nonresident
manufacturer expects that his product will be purchased by forum consumers. In fact, the
Illinois Supreme Court in Gray inferred only that there was substantial forum "use and
consumption," not sale of the defendant's product. 22 Ill. 2d at -, 176 N.E.2d at 766. The
Oklahoma courts in World-Wide had still another assumption: That in-forum use of the
nonresidents' product would yield them "substantial" revenue. The court in Gray had as-
sumed only that the nonresident would benefit "to a degree" from the substantial use and
consumption of its product in Illinois. Id. at -, 176 N.E.2d at 766.

An entirely separate and more likely explanation of the "compare" signal is that the Su-
preme Court withheld a wholehearted endorsement of Gray because it frowned on the pro-
cess by which the Illinois Supreme Court had reached its conclusion about the forum use
and consumption of the nonresident's product. That conclusion, like the Oklahoma Su-
preme Court's conclusion in World-Wide about the substantial revenue defendants would
earn from goods used in Oklahoma, rested entirely on a process of inference rather than on
jurisdictional factfinding. Id. at -, 176 N.E.2d at 766. The Supreme Court questioned this
process at the same page of World- Wide at which it cited to Gray. 444 U.S. at 298.

73. The parameters of substantiality remain largely undefined. In International Shoe
itself, the Court rather unhelpfully said that in some cases a nonresident defendant's forum
operations will be "so substantial and of such a nature as to justify suit against it on causes
of action. arising from dealings entirely distinct from those activities." 326 U.S. at 318. The
Court later noted that the forum activities of the defendant were "systematic and continu-
ous" and "resulted in a large volume of interstate business .... " 326 U.S. at 320. The only
gross measure of this volume cited in the Court's opinion was that the commissions of de-
fendant's forum salesmen totalled over $31,000 per year and that those commissions were
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over the defendant on any claim whatsoever, regardless of whether it
stems from one of his forum contacts. The rationale underlying this test
is that the benefits and protections the defendant received or anticipated
receiving from these extensive and weighty forum contacts make it sub-
stantively fair, wholly apart from his expectations, to saddle him with a
reciprocal obligation to defend civil lawsuits in that state.

After International Shoe, it would have been a simple matter to
redecide Flexner and rerationalize cases like Kane, Hess, and Doherty as
resting entirely on the nexus between the defendant's contact with the
forum (driving an automobile or selling securities there) and the plain-
tiff's claim (that defendant drove there negligently or sold securities there
fraudulently).74 Jurisdiction could have been justified solely in terms of
the reasonableness of subjecting the defendant to jurisdiction on the basis
of his expectations, since his claim-generating contact with the forum
should have alerted him to the possibility that he might have to defend in
the forum against claims related to that contact. It would not have been
necessary to rely on consent or its onetime constant companion, "forum
state interest."

The decisions that followed took a different turn. Within five years of
International Shoe, a majority of the Court expressly relied on a forum's
regulatory interests in the subject of an action against a nonresident as a
reason for upholding that state's jurisdiction.7 5 The contention has often
since been made that reliance on a state's interest in having its law apply
to a controversy, or in providing a forum for resident plaintiffs, was ap-

based upon their sales, which were, presumably, considerably greater. 326 U.S. at 313. It is
literally impossible to know whether this "large volume of interstate business," 326 U.S. at
320, would have supported jurisdiction of a cause of action entirely distinct from the corpo-
ration's forum activities, since, as the Court points out, plaintiff's claim also "arose out of
those very activities," id., and, therefore, met the separate test of "nexus."

In Perkins v. Benquet Consol. Mining Co., 342 U.S. 437 (1952), the one case in which the
Supreme Court unquestionably relied upon the substantiality as well as the regularity and
continuity of the nonresident's forum activities, substantiality was not considered in aggre-
gate terms at all. Rather, the Court employed a proportionate substantiality concept which
looked to the percentage of the defendant's overall activities conducted in the forum. This
was necessitated by the somewhat unusual facts of the case. See text accompanying notes
125-28 infra.

74. To say that those cases might have been redecided in fairness terms is not to say
that they were decided that way originally. Mr. Justice Black indulges in revisionist history
when in McGee v. International Life Ins. Co., 355 U.S. 220 (1957), he cites Hess, Doherty,
and Pennoyer for the proposition that jurisdictional due process was satisfied because "the
suit was based on a contract which had substantial connection with that State." McGee, 355
U.S. at 223. The Courts that decided each of those cases would have been greatly surprised
to learn that jurisdiction could rest on such a basis without a symbolic seizure in the forum,
through service or attachment, of the defendant's person or property or at least without
some kind of consent.

75. See, e.g., text accompanying notes 91-94 infra.
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proved by International Shoe itself.7 6 That position reflects a serious
misreading of the majority's opinion, which almost studiedly shies away
from ascribing constitutional significance to the undoubted interests of
the forum state.

If the facts of any case invited express reliance on a forum state's inter-
ests, it was International Shoe itself. The State of Washington was not
only the forum, but also the plaintiff, and sought to enforce a claim for
unemployment insurance contributions, which, if collected, would accrue
to its own coffers. Yet Mr. Justice Stone made no direct reference to the
interests of the State of Washington as a reason for upholding jurisdic-
tion. Of course, it might be argued that the Courf had no need to rely on
forum interest, since the decision could rest on either of the newly articu-
lated "fairness" bases of personal jurisdiction. Defendant had a strong
admixture of forum contacts that clearly satisfied a "nexus" or "related-
ness" test of jurisdiction and at least arguably satisifed the alternative
basis dependent on defendant's regular, continuous, and substantial" fo-
rum contacts. Nevertheless, while reliance on Washington's interests may
have been unnecessary to the result, the majority's silence on the subject
is striking in view of the emphasis it received in the separate opinion of
Mr. Justice Black.

Mr. Justice Black is the true father of forum state interest in the era of
minimum contacts. Unfortunately, the act of conception, his separate
opinion in International Shoe, rests on a manifest and fundamental con-
fusion between a state's substantive regulatory power and its judicial ju-
risdiction, the same conceptual line that had divided the majority and the
dissent in Pennoyer.7 8 In his separate opinion, Mr. Justice Black corn-

76. International Shoe is routinely considered to have added the interests of the forum
state to the formula for arriving at jurisdictional due process. See, e.g., Note, Measuring the
Long Arm After Shaffer v. Heitner, 53 N.Y.U.L. REv. 126, 132 n.41, 134 n.55 (1978) [herein-
after cited as Measuring the Long Arm]. The fallacy in this view is sometimes brought to
light in the course of its exposition. In the cited note, the author pinpoints the pertinent
part of Mr. Justice Stone's opinion as page 321 and accurately characterizes the state inter-
est recited there as one in "collecting taxes." Id. at 134 n.55. Mr. Justice Stone had indeed
affirmed the State of Washington's "constitutional power to lay the tax and to subject ap-
pellant to a suit to recover it." International Shoe, 326 U.S. at 321. He cited Hoopeston
Canning Co. v. Cullen, 318 U.S. 313 (1943), inter alia, as support. As discussed below, how-
ever, Hoopeston merely upheld a state's power to regulate foreign insurers substantively and
presented no personal jurisdiction question. See text accompanying notes 79-83 infra. If the
State of Washington's interest in collecting taxes had any jurisdictional relevance in Inter-
national Shoe, which is doubtful, it was not because Washington, the taxing state, was the
forum, but only because it also happened to be the plaintiff. As the plaintiff, Washington
was arguably entitled to have its interest considered in resolving the jurisdictional question.
See text accompanying notes 232-36 infra.

77. See text accompanying note 73 supra.
78. See text accompanying notes 22-23 supra; Kurland, supra note 20, at 595.
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plained that the majority had not relied on the principle of Hoopeston
Canning Co. v. Cullen,7" which he described as establishing that "a State,
at the very least, has power to tax and sue those dealing with its citizens
within its boundaries. . s"0 He asserted that in International Shoe,
"no other questions are involved." 81 One other crucial question was in-
volved in International Shoe, however, namely, a challenge to personal
jurisdiction. Hoopeston approved as against a substantive due process at-
tack a New York regulatory scheme that prescribed the forms of contract,
terms for protecting insureds, and adequacy of reserve funds to be main-
tained by reciprocal insurance associations that had undertaken to accept
risks relating to property within the state." It did not hold that New
York could constitutionally bring suit "within its boundaries" to enforce
the obligations created by these statutes. In fact, the basis of New York's
jurisdiction in a case in which the plaintiff was the State itself was not
even at issue, since the action in Hoopeston was brought not by New
York but by the regulated parties, who sought declaratory relief against
the State's substantive regulations."8 There is a crucial distinction be-
tween the interest of the state in a case like Hoopeston and the interest
of a state in the outcome of a personal jurisdiction dispute between pri-
vate litigants. In the first case, the state's stake is the upholding of its
legislative policies against substantive due process attack. Those policies
represent significant interests, which due process ought to and, as in
Hoopeston, does recognize." In contrast, the personal jurisdiction deter-
mination governs only the place where an action may be brought, and
that-unlike the question of what law applies or whether the forum's law
is constitutional-is a question in which the forum has no legitimate in-
terest of its own, unless it happens to be a party.8 5

The view that International Shoe approves consideration of forum in-
terests in defining the parameters of personal jurisdiction apparently pro-
ceeds from the frequently quoted observation in Mr. Chief Justice Stone's
opinion for the Court that jurisdictional due process depends on "the
quality and nature of the [defendant's] activity in relation to the fair and
orderly administration of the laws which it was the purpose of the due
process clause to insure."8 6 The italicized phrase, which probably should
have been treated as a harmless bit of surplusage, instead became a "big

79. 318 U.S. 313 (1943).
80. 326 U.S. at 323.
81. Id.
82. 318 U.S. at 321.
83. Id. at 315.
84. See text accompanying notes 309-21 infra.
85. See Part III infra.
86. 326 U.S. at 319 (emphasis added).
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bang" event that has originated a distinct constitutional universe.
Granted, it is easy to visualize a variety of public and private concerns

arguably encompassed by a "fair and orderly administration of the laws."

The critical question, however, is whether the Court meant by that
phrase anything other than a restatement of Pennoyer's central territorial
conception: In a nation composed of states, state boundaries furnish a
history-hallowed, if somewhat arbitrary, matrix within which it is conve-
nient to assess the jurisdictional significance of the conduct of a
defendant.

The context in which the phrase is found suggests that no other mean-
ing was intended. The phrase might have been taken as an innocuous,
amorphous capstone to the preceding pages in which the Court had la-
bored mightily to reconcile vague jurisdictional theories, like "presence,"
that had come to the fore in the waning days of the Pennoyer regime.8 7

Alternatively, Mr. Justice Stone may have intended by the phrase to
refocus the inquiry on the traditional connection between the defendant
and the forum. This interpretation is supported by the sentence that fol-
lows the phrase in question: Due process "does not contemplate that a
state may make binding a judgment in personam against an individual or
corporate defendant with which the state has no contacts, ties, or rela-
tions." 8 Pennoyer itself is the principal authority cited at the conclusion
of this passage.

Whatever is meant by the "fair and orderly administration of the
laws," the concept is squarely within due process and is not linked by the
Court to any other constitutional mandate. Indeed, the Court has not
identified any other constitutional source of limitation on the reach of
state court judgments since Pennoyer.89 International Shoe itself is the
best evidence that due process, including its "fair and orderly administra-
tion of the laws" component, may be fully satisfied without reference to
or reliance on any of the various interests of the forum state. The major-
ity and Mr. Justice Stone simply never did equate the "fair and orderly
administration of the laws" with forum state interests. Although the
State of Washington undoubtedly had a strong interest in asserting juris-
diction to assure itself a convenient forum and a hospitable governing
substantive law (its own), the Court mentioned neither interest. Perhaps
the Court was simply embarrassed to rely on those interests in a case in
which the state was also the plaintiff. 0 Another explanation is that the

87. Id. at 318.
88. Id. at 319.
89. See text accompanying notes 220-24 infra.
90. Any embarrassment was obviously evanescent, however, for it was to evaporate

within five years when the court decided Travelers Health Ass'n v. Virginia, 339 U.S. 64
(1950). See discussion in text accompanying notes 104-16 infra.
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Court gave no thought to forum interests, but this seems unlikely in the
face of Mr. Justice Black's insistence that they be considered. Most likely,
the Court consciously rejected reliance on the forum's interests, either be-
cause it saw no need to supplement the two major alternative rationales
geared to the defendant's forum contacts or because it perceived that the
dissent's solicitude for the forum could undermine the due process rights
of the litigants. It is, accordingly, almost incomprehensible that Mr. Jus-
tice Stone's phrase has been construed to authorize or to require consid-
eration of forum state interests in deciding questions of personal jurisdic-
tion. Yet, in its very next case, the Court purported to uphold
jurisdiction on the sole ground that the forum had a strong interest in
asserting jurisdiction over the controversy.

In Mullane v. Central Hanover Bank & Trust Co.,9'1 the Court devoted
scant attention to the basis of New York's jurisdiction over nonresident
claimants to a common trust fund established under that state's banking
laws. After discussing the lack of utility in the distinction between actions
in rem and those in personam, the Court simply noted the "vital interest
of the State in bringing any issues concerning its fiduciaries to a final
settlement""' and concluded:

It is sufficient to observe that, whatever the technical definition of its
chosen procedure, the interest of each state in providing means to close
trusts that exist by the grace of its laws and are administered under the
supervision of its courts is so insistent and rooted in custom as to estab-
lish beyond doubt the right of its courts to determine the interests of all
claimants, resident or nonresident .... 93

State interest is the sole ground of this aspect of the Mullane deci-
sion." Although the opinion does discuss at length the adequacy of notice
and the opportunity to be heard afforded the many nonresident defen-
dants, it says nothing of the reasonableness of putting the claimants to
the choice of litigating their claims about trust fund management in New
York or of defaulting. This summary treatment of personal jurisdiction,
devoid of any reference to defendant's forum contacts, is astonishing
when it is realized that Mullane was the Court's first jurisdictional deci-
sion after International Shoe. The Court's silence on the question of con-
tacts is more astonishing still by current standards, since the Court now
holds that "all" assertions of personal jurisdiction must be measured by

91. 339 U.S. 306 (1950).
92. Id. at 313.
93. Id.
94. Ratner & Schwartz, The Impact of Shaffer v. Heitner on the Substantive Law of

Corporations, 45 BROOKLYN L. REV. 641, 649 n.47 (1979); Developments, supra note 63, at
961-62.

1982]
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the reasonableness standards of International Shoe.95 MuUane leaves u,,
to wonder how the fact that the state's interest was "insistent and rooted
in custom" could suffice to uphold jurisdiction while the in personam and
in rem labels, at least as insistent and rooted in custom, were consigned
to the jurisprudential trash heap.

Certainly Mullane need not have turned on the forum's interest in fa.
cilitating the closing of local trusts."s At least two other rationales werc
available, each more consonant than "forum state interest" with the indi-
vidual-centered nature of the personal jurisdiction decision. First, sinc(
"jurisdiction over all the beneficiaries could not be obtained in any othei
state,"9 7 the Court might have taken explicit notice of the interest of th(
plaintiff bank in avoiding fragmented litigation. This interest is akin to
although perhaps not quite as compelling as, the plaintiff's interest in i
jurisdiction by "necessity," when the forum is the only one in the natior
in which the claim against the defendant might be heard.ss Instead ol
dealing with this plaintiff's interest directly, the Court appeared to treal
New York as the plaintiff's guardian. Thus, the Court considered th(
bank's interest only as filtered through the forum. In another case, thii
approach might either fail adequately to give effect to the plaintiff's in.
terest or result in counting it twice.

A second, related reason for upholding jurisdiction, which would hav(
better served the Court in Mullane, is that on the special facts of the cas(
no individual defendant trust fund beneficiary may have enjoyed a prop.
erty interest sufficiently substantial to trigger the due process right to
fair forum." The rationale is similar to that invoked in several of th(
Burger Court's procedural due process decisions.100 It depends on a show,

95. Shaffer v. Heitner, 433 U.S. 186, 212 (1977).
96. 339 U.S. at 313.
97. Developments, supra note 63, at 961.
98. Cf. Bryant v. Finnish Nat'l Airline, 15 N.Y.2d 426, 260 N.Y.S.2d 625, 208 N.E.2d 43,

(1965)(in which the New York forum would have been the only one in the United States ii
which defendant could conceivably have been amenable to jurisdiction). New York wa
"necessary" in Mullane only in the sense that its availability would have allowed plaintiff t
prevent the fragmentation of its claims among several other available American fora.

99. But see Rush v. Savchuk, 444 U.S. 320, 330-31, 331 n.20 (1980). In a personal juris
diction context, the Burger Court rejected the argument that a nonresident was merely i
nominal defendant who had no due process protection because his economic loss, if any
would be absorbed by an insurer. The Court thus cast doubt on the notion that a defen
dant's due process protection may be diluted because property of only minimal value is a
stake.

100. See, e.g., Greenholtz v. Nebraska Penal Inmates, 442 U.S. 1, 8-11 (1979)(mere possi
bility of parole does not create protectable liberty interest); Leis v. Flynt, 439 U.S. 438, 441
44 (1979)(state supreme court rule that allows admission pro hac vice at court's discretioi
does not create protectable property interest in out-of-state lawyers); Board of Regents v
Roth, 408 U.S. 564, 576-78 (1972)(nontenured teacher with one year appointment at stab

788 [Vol. 32
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ing that no particular defendant had any strong need to appear in the
action, given the substantial identity of interest shown to have existed
among the class of Mullane defendants, coupled with the fact, shown by
the record,'0 1 that at least one of the defendants had appeared.
Nonintervening defendants in class actions are considered bound by the
judgment, notwithstanding their due process objections, on a similar
identity-of-interest rationale."0 2 The Court in Mullane might cogently
have justifed the result by balancing the plaintiff's very strong interest in
a New York forum against the unusually slight need of any particular
defendant to appear in the action at all.'0 3

college with tenure system has no protectable property interest). But see, e.g., Vitek v.
Jones, 445 U.S. 480, 486-94 (1980)(prisoner has protectable liberty interest in connection
with proposed transfer to mental hospital); Parham v. J.R., 442 U.S. 584, 596-601 (1979)(mi-
nor has protectable liberty interest in not being confined unnecessarily for psychiatric treat-
ment); Mathews v. Eldridge, 424 U.S. 319, 332 (1976)(continued receipt of Social Security
disability benefits is protectable property interest); Goss v. Lopez, 419 U.S. 565, 574-79
(1975)(state compulsory public education statute creates protectable property interest in
students who face suspension); Perry v. Sindermann, 408 U.S. 593, 601-03 (1972)(nonten-
ured teacher of long standing at state college with no tenure system but with unwritten
common law of tenure has protectable property interest); Morrissey v. Brewer, 408 U.S. 471,
481-82 (1972)(continued freedom of parolee is protectable liberty interest).

101. Developments, supra note 63, at 961; see 339 U.S. at 309.
102. See LOUISELL & HAZARD, CASES AND MATERIALS ON PLEADING AND PROCEDURE 673,

680 (4th ed. 1979); cf. Hansberry v. Lee, 311 U.S. 32, 41-43 (1940)(stating, in dictum, that
absent class members are not denied due process when they are fairly represented by other
class members with whom they share a common interest).

103. A third possible rationale is that MuUane presented a variant on the standard "re-
latedness" basis of jurisdiction that will be satisfied in most cases formerly labelled "in
rem." See Shaffer .v. Heitner, 433 U.S. 186, 207-08 (1977). Each defendant's forum contact
was his share of the common trust fund, and plaintiff bank's claim related directly to that
contact. Accordingly, the Court had the sort of pure, claim-related "nexus" jurisdiction that
was soon to be upheld without more in McGee v. International Life Ins. Co., 355 U.S. 220
(1957). Admittedly, the fact that the claim was directly related to the trust would fortify a
forum interest, if any should be recognized; but that fact is also at least as much a reason
for upholding jurisdiction on this "nexus" basis, which had been foreshadowed by the "aris-
ing out of" language of International Shoe. 326 U.S. at 320.

The only factor distinguishing Mullane and McGee in this respect is that in McGee de-
fendant himself made a purposeful forum contact long before the institution of litigation,
whereas in Mullane each beneficiary's prelitigation contact with New York was made for
him by somebody else, i.e., a settlor. Nevertheless, any beneficiary's contact became "pur-
poseful" conduct of his own when he objected to New York's jurisdiction and thereby in
effect ratified his previously established forum contact.

Professor Brilmayer agrees that jurisdiction might have been upheld in Mullane on a
"minimum contacts analysis" in that the trust itself "established minimum contacts be-
tween the absent beneficiaries and the State of New York." Brilmayer, How Contacts
Count: Due Process Limitations on State Court Jurisdiction, 1980 SuP. CT. REv. 77, 108.
It is questionable whether Brilmayer's analysis, however persuasive it could have been at
the time of Mullane itself, could survive the subsequent gloss of Hanson v. Denckla, 357
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Two months after Mullane, in Travelers Health Association v. Vir
ginia, TM Mr. Justice Black mustered a majority of the Court behind th,
proposition that the interest of the forum state itself, as well as the inter
est of its citizen-plaintiffs in a "home court," must both be reckoned wit]
in defining jurisdictional due process. Defendant in Travelers Health wa
a nonprofit membership association incorporated in Nebraska. Althoug]
it sent no paid agents into the forum, the association had conducted
long-distance health insurance business by mailing solicitations from Ne
braska to Virginia prospects who had been identified by existing mem
bers. 0 5 Virginia required that sellers of insurance certificates obtain
permit to do business and agree to be subject to suit in Virginia. I
backed up these requirements, which defendant had flouted, by providini
for cease-and-desist proceedings before the State Corporation Commis
sion to restrain further violations. Virginia initiated such a proceedini
through registered mail service in Nebraska, and defendant challengeo
that service as violating due process. 0 6 The Court, apparently overrul
ing107 Minnesota Association v. Benn, s08 held that "the contacts and tie

U.S. 235 (1958), Shaffer, World-Wide and Rush v. Savchuk, 444 U.S. 320 (1980), to th
effect that the defendant's contact must be purposeful. The only purposeful contact of th
Mullane beneficiaries would have arisen in connection with their resistance to the bank
account-settlement action at the commencement of litigation.

This timing distinction should not be consequential under the transcendent "benefits an
protection" rationale of International Shoe. In each situation the prospective burden of th
requirement to defend in the forum is imposed on the nonresident because at some time h
has purposefully invoked forum benefits and protections related to the plaintiff's claim. I
should make no difference whether he does so in connection with his primary conduct, as i
McGee, or, as in Mullane, in connection with a benefit first claimed retrospectively when:
is called into question by the plaintiff's complaint. In fact, no basis of jurisdiction othc
than defendants' contact with the forum at the onset of litigation was evident in Hanson t
support jurisdiction over defendants Denckla and Stewart in the action brought agaim
them in Delaware by their sister, Elizabeth Hanson, to establish her children's interest i
Delaware trust assets. Consent was unavailable as a basis for jurisdiction against Mr
Denckla, who did not appear, 357 U.S. at 242, and was an unlikely basis against Mrs. Stei
art, who appeared only through a guardian ad litem who was apparently improperly al
pointed by the Delaware court. Kurland, supra note 20, at 613 n.237. From the report, th
only contact these defendants had with Delaware was their resistance to Delaware's authoi
ity to proceed against them. Apparently, even without resort to the label "in rem," defer
dants were subject to Delaware jurisdiction on a nexus theory predicated on a contact mad
for the first time when litigation commenced. But see .Kurland, supra note 20, at 622-2
(discussing the contrary decision of the competing Florida courts in Hanson).

104. 339 U.S. 643 (1950).
105. Id. at 645-46.
106. Id. at 644-46.
107. Id. at 647; cf. Kurland, supra note 20, at 608 (who concludes that Minnesota Ass'

v. Benn, 261 U.S. 140 (1923), was not "disposed finally" until McGee v. International Lii
Ins. Co., 355 U.S. 220 (1957)).

108. 261 U.S. 140 (1923).
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of appellants with Virginia residents, together with that state's interest
in faithful observance of the certificate obligations, justify subjecting ap-
pellants to cease and desist proceedings .... "109 In what was to become
a customary '1 way of introducing unweighted due process factors, the
Court also relied to an indeterminate degree on the interests of potential
plaintiffs who might wish to prosecute claims against the Associa-
tion: "Moreover, if Virginia is without power to require this association
to accept service of process on the Secretary of the Commonwealth, the
only forum for injured certificate holders might be Nebraska."11 1

The Court traced its reliance on forum state interest to Mr. Justice
Black's opinion in Hoopeston,1 12 but Hoopeston, as discussed above, was
not a jurisdictional decision at all. True, the Court in that case had given
weight to "the degree of interest of the regulating state in the object in-
sured . . . " but only because the issue, in the words of the Court in
Hoopeston, concerned the "power of a state to apply its own regulatory
laws" to insurers of forum state property.1 By relying on Hoopeston,
the Court in Travelers Health, like Mr. Justice Black in International
Shoe, simply failed to draw the line between judicial jurisdiction and leg-
islative power. Indeed, the Court itself seemed to recognize this confusion
when, toward the end of the opinion, it finally cited Hoopeston for a pro-
position it does stand for: That New York's challenged regulatory legis-
lation was substantively fair. 11 4

The reliance in Travelers Health on the state's interest and that of
potential plaintiffs is particularly puzzling when it is realized that the
precise blend of claim-related and nonclaim-related contacts that had
supported jurisdiction in International Shoe would have independently
supported jurisdiction in Travelers Health as well, without resort to an
extrinsic factor like forum state interest. The nonresident association
"did not engage in mere isolated or short-lived transactions. Its insurance
certificates, systematically and widelydelivered in Virginia. . .create[d]
continuing obligations between the Association and each of the many cer-
tificate holders in the state." 11 5 In the words of a concurring Justice, de-
fendant had followed "a method of soliciting business within Virginia as
active, continuous, and methodical as it would be if regular agents or so-

109. 339 U.S. at 648 (emphasis added).
110. The same "moreover" preface is employed in Shaffer v. Heitner, 433 U.S. 186

(1977), and repeated in Kulko v. Superior Court, 436 U.S. 84 (1978); see text accompanying
notes 153, 169-70 infra.

111. 339 U.S. at 648.
112. Id. at 647-48.
113. 318 U.S. at 319.
114. 339 U.S. at 650.
115. Id. at 648.
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licitors were employed."' 1 6 These were the same sort of regular and con
tinual forum activities that had also been conducted by defendant in In
ternational Shoe. Furthermore, as in International Shoe, plaintiff'.
claim, which challenged defendant association's alleged violations of Vir
ginia's regulatory requirements, arose directly out of defendant's admit
ted activities in or respecting the forum. Although the Court's bypassin
of International Shoe, a bdnchmark personal jurisdiction decision, il
favor of Hoopeston, an earlier decision dealing with a different facet o
due process, seems rather unorthodox, it is somewhat understandable
The State of Washington in International Shoe, like Virginia in Tray
elers Health, was the plaintiff as well as the forum, and therefore had
manifest interest in the outcome of the controversy; yet Mr. Justice Ston
had said nothing about Washington's interest in having the controversi
resolved in its own courts.

In McGee v. International Life Insurance Co.,' 1 7 the nexus between
plaintiff's claim and defendant's single forum contact was upheld, as
fair basis of jurisdiction, absent any other defendant-forum contacts. Th4
case is clearly distinguishable from Travelers Health in that the defen
dant Texas insurer in McGee had "never solicited or done any insuranc,
business in California apart from the policy involved. '" 8 Nevertheless, a,
with Travelers Health, it is doubtful that the result in McGee requirec
additional theoretical justification by reference to the forum state interes
factor, since all the necessary conceptual tools had already been providec
by International Shoe. In International Shoe, the Court had stated tha'
a nonresident who pursues beneficial forum activity incurs correlative ob
ligations and that "a procedure which requires the corporation to responc
to a suit brought to enforce them can, in most instances, hardly be said t(
be undue.""' 9 In particular, it found that "the obligation which is herf
sued upon arose out of" International Shoe Corporation's forum activi
ties, namely, its employing of salesmen in Washington.' °2 Of course, thf
defendant in International Shoe had engaged in a variety of other sys.
tematic, continuous, and arguably substantial forum activities consistinj
of the sales efforts of its agents. Still, the Court's failure to offer an3
meaningful criteria for substantiality1 ' suggests that International Shoi
turned primarily on the close relatedness between the plaintiff's clain:

116. Id. at 654 (Douglas, J., concurring).
117. 355 U.S. 220 (1957). The McGee result had been anticipated by state court deci

sions following International Shoe. See, e.g., Smyth v. Twin State Improvement Co., 11(
Vt. 569, 80 A.2d 664 (1951) and cases cited in McGee, 355 U.S. at 223 n.2.

118. 355 U.S. at 222.
119. 326 U.S. at 319.
120. Id. at 320.
121. See note 73 supra.
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and the defendant's forum contacts and, therefore, that the basis of juris-
diction that depends on the defendant's substantial, regular, and continu-
ous nonclaim-related forum contacts, ultimately sustained on its own in
Perkins v. Benquet Consolidated Mining Co., 2 was only dictum in In-
ternational Shoe.1 2 3 McGee then really represented only a marginal ad-
vance over International Shoe, and jurisdiction might have been sus-
tained in that case based solely on the nexus between the plaintiff's claim
and the defendant's forum contact, without regard to the forum state's
interests.

Even if the nonclaim-related as well as the claim-related contacts of the
defendant had been concurrently necessary to the decision in Interna-
tional Shoe, it is curious that the Court in McGee would bridge the small
gap between the cases by relying on the forum state interest factor, which
International Shoe had so conspicuously ignored. A far more conven-
tional approach would have been to disentangle the threads of Mr. Jus-
tice Stone's dual rationale and allow each to hang separately. That in fact
is precisely what the Court did five years before McGee in Perkins with
respect to the basis of jurisdiction that rests on the defendant's nonclaim-
related but regular, substantial, and continuous forum activities. Plain-
tiff's claim in Perkins unquestionably did not arise from any of defen-
dant's contacts with the Ohio forum."24 The defendant mining company
was organized under the laws of the Phillipines and conducted its busi-
ness and mining operations there in the years before World War 11.1 15 At
that time, according to the complaint, the mining company failed to pay
plaintiff certain cash and stock dividends. " ' When the Japanese occupied
the Islands, the company's Phillipine operations were entirely sus-
pended.127 During the occupation and immediately thereafter, the com-
pany carried on a continuous and systematic, although necessarily lim-
ited, part of its operations in Ohio, where plaintiff filed suit. While the
company had no Ohio or other American mining properties, its president
conducted from Ohio the overwhelming proportion of its overall executive
and financial affairs. Ohio appeared to be the only state in the United

122. 342 U.S. 437 (1952).
123. This conclusion is strengthened by considering that a basis predicated on regular,

substantial, and continuous forum contacts entails by definition a discrete, quantitative as-
sessment of the defendant's forum contacts in each case; while the nexus basis, the Court
has said, will be reasonable to the defendant "in most instances" and makes such an assess-
ment less essential. 326 U.S. at 319. The Court's failure to specify the nature and extent of
the contacts necessary to fulfill the former basis suggests that it may have taken the easy
way out on facts that arguably satisfied both theories.

124. 342 U.S. at 438, 447-48.
125. Id. at 439, 447.
126. R. FIELD, B. KAPLAN & K. CLERMONT, supra note 34, at 748 note u.
127. 342 U.S. at 447.
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States in which the enterprise conducted any business." 8 The Court o6
served that the facts took it "one step further" than International Shoe
since plaintiff's claim in Perkins did not arise out of any of defendant',
continuous and systematic forum activities. 29 The Court took that step
and authorized Ohio to assume jurisdiction, solely in reliance on the alter.
native rationale of International Shoe, which had looked favorably on ju.
risdiction when the plaintiff's claim did not touch any of the defendant',
forum activities, but when these activities were continuous, systematic
and "substantial. 1 3 0 The Court did not resort to a supposed forum stat
interest to bolster that decision, and apparently could not have, sinc
Ohio had no evident interest in the dividend distribution policies of e
business association organized under the laws of the Phillipines or, foi
that matter, in the plaintiff, Idonah Perkins, a nonresident of Ohio."'

McGee might have pulled a "nexus" basis out of the web in Interna-
tional Shoe, just as Perkins had pulled out the general basis of regular,
continuous, and substantial forum activities. Instead, the Court ostensibly
relied, at least in part, on California's "manifest interest in providing ef-
fective means of redress for its residents when their insurers refuse to pay
claims.1 3 2 These residents would be at a severe disadvantage if they were
forced to follow the insurance company to a distant State in order to hold
it legally accountable."1 13 With these words, Mr. Justice Black in effect
enlisted a unanimous Court behind his separate position in Internationai
Shoe that due process should not "deprive a State of the right to afford
judicial protection to its citizens on the ground that it would be more
'convenient' for the [defendant] corporation to be sued somewhere
else.""' Significantly, the Court in McGee, as in Travelers Health, scru-
pulously refrained from locating the origin of the forum state interest
consideration in International Shoe. Instead, its extended discussion of

128. Id. at 438, 447-48.
129. Id. at 445-46.
130. Id. at 446; see note 73 supra.
131. 342 U.S. at 438.
132. 355 U.S. at 223.
133. Id. The apparent reliance of the Court in McGee on the burden that a denial of

California's jurisdiction would have imposed upon plaintiff introduced another factor not
specifically addressed in International Shoe, but this time the Court's reliance was far more
justifiable. As discussed in Part III infra, both the text of the due process clause and its
contemporaneous construction in Pennoyer accomodate an argument that a plaintiff might
be deprived of property without due process if denied a reasonably convenient forum. For
plaintiff in McGee to have chased the insurer to Texas would no doubt have been a greater
burden upon her than for the State of Washington, plaintiff in International Shoe, to have
travelled to Missouri to acquire jurisdiction over the corporate defendant there.

134. 326 U.S. at 325 (Black, J., separate opinion). He further persuaded his brothers in
McGee that the convenience of the plaintiff should be fostered by the jurisdictional deter-
mination even at the cost of inconvenience to the defendant. 355 U.S. at 224.
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the state's interest in protecting plaintiffs who might prosecute claims
against foreign insurers is supported only by a "cf." signal to Travelers
Health, which, as discussed above, had erroneously borrowed the forum
interest doctrine from a case concerned with the due process limits on
substantive state legislation.

At one point in the Court's next jurisdictional decision, Hanson v.
Denckla,'" McGee was described as turning on the reasonableness, mea-
sured by the pure "nexus" test, of requiring defendant to litigate in Cali-
fornia, rather than on the deference paid to the forum.'3 6 Yet elsewhere in
Hanson, the Court considered it significant that Florida, the forum whose
jurisdiction was directly at issue, did not appear to have an interest com-
parable to California's interest in McGee.5 7 In fact, some commentators
on Hanson assert that the absence of state legislation expressing an inter-
est in asserting jurisdiction over the nonresident defendant- trustee was
the key factor distinguishing the cases. " 8 Hanson found the forum inter-
est in McGee to reside in part in California's "special legislation" enacted
to manifest its interest in securing jurisdiction over a nonresident insurer
which had "engaged in an activity that the State treats as exceptional
and subjects to special regulation.' 3 9 Because Travelers Health, Doherty,
and Hess were cited as authority for this proposition,14 0 the Court might
have been saying that state interest must be reckoned with whenever the
defendant, according to the complaint, has engaged in "exceptional" ac-
tivity that is subjected to "special" substantive regulation, whenever a
"special" jurisdictional statute expresses the state's interest in exercising
dominion over nonresidents who have engaged in ordinary activity not so
regulated, or only when the activity is both subjected to special substan-
tive regulation and covered by a special jurisdictional statute. Another
"forum" interest in McGee identified by the Court in Hanson was Cali-

135. 357 U.S. 235 (1958).
136. Id. at 251.
137. Id. at 252.
138. Silberman, Shaffer v. Heitner: The End of an Era, 53 N.Y.U.L. REv. 33, 81-83

(1978); 22 B.C.L. REv. 385, 390, 393 (1981). These commentators evidently believe that the
absence of a manifested forum interest contributed to the Hanson result even more than the
absence of purposeful contacts by the defendant with Florida. This conclusion is at variance
with the Hanson opinion as a whole.

The Court first distinguished McGee on the ground that the cause of action in Hanson
did not, in the Court's opinion, arise from defendant's activities in the forum. 357 U.S. at
252. In fact, the Court could not find any Florida act on the part of the defendant trustees
by which they had purposefully availed themselves "of the privilege of conducting activities
within the forum State, thus invoking the benefits and protections of its laws." Id. at 253.
These distinctions seem far more important, from the standpoint of minimum contacts
analysis after International Shoe, than the absence of a manifested forum interest.

139. 357 U.S. at 252.
140. Id. at 252-53.
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fornia's desire to provide, a local forum for resident plaintiffs in action
based on contracts having substantial forum connections."" To this e3
tent the Court in Hanson perpetuated the notion, implicit in Mullano
that states somehow stand in loco parentis to civil plaintiffs.

Overall, Hanson's impact on the development of the forum state intel
est factor was probably neutral. By denying jurisdiction in the face c
Florida's evident interest in determining the distribution of propert
through a disposition made in Florida under the will of a decedent wh
had died domiciled there, 4" the Court tacitly struck the doctrine a blom
The Court weakened the doctrine further when it denied jurisdiction not
withstanding the plaintiff's interest in sustaining Florida's jurisdictio:
and when it clarified that it was not any plaintiff's interest for which th
state could carry the jurisdictional cudgels, but only an interest in re
maining in a forum that was closely linked to the cause of action."
Moreover, by pronouncing that "[t]he issue is personal jurisdiction, no
choice of law,"' 14 ' the Court in Hanson declared at a minimum that a fo
rum's law-application interest would not be a sufficient foundation fo
jurisdiction, only an element in the equation. However, by its strainec
and, in Professor Kurland's view, 4'" "unfortunate" attempt to distinguis]
McGee on the ground that Florida had not enacted a "special" jurisdic
tional statute, the Court bore witness to its ongoing fascination with th
doctrine and raised the possibility that it would surface again.

Forum state interest staged that comeback, at least linguistically, ii
Shaffer v. Heitner."I4 The Court in Shaffer considered the plaintiff's con
tention that it should sustain the lower court's assumption of jurisdictioi
in a derivative action against nonresident defendant officers or director
of the nominal defendant, a corporation chartered in Delaware, becaus
the Delaware forum had a "strong interest" in supervising the corpora
tion's management.1 47 The Court's first and, in the view of at least on
court'4" and several commentators,"49 principal answer to this contentioi

141. Id.
142. See 357 U.S. at 258 (Black, J., dissenting).
143. To conclude that plaintiff's cause of action was linked to Delaware rather than Floz

ida, the majority characterized the dispute as one of the validity of a trust created in Dela
ware rather than of the validity of an exercise of a power of appointment under a will to b
probated in Florida. Kurland, supra note 20, at 620.

144. 357 U.S. at 254.
145. Kurland, supra note 20, at 621-22, 622 n.280. The illogic of the position that onl

"special" and not "general" jurisdictional statutes are adequate expressions of forum stat
interest will be discussed at length in Part IVB infra.

146. 433 U.S. 186 (1977).
147. Id. at 214.
148. Armstrong v. Pomerance, 423 A.2d 174 (Del. 1980).
149. 22 B.C.LREv., supra note 138, at 393. See also Ratner & Schwartz, supra note 94
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was that the state's interest had not been appropriately manifested by
statute. Thus, the Court. writes that the plaintiff's contention

is undercut by the failure of the Delaware Legislature to assert the state
interest [he] finds so compelling. . . . If Delaware perceived its interest
in securing jurisdiction over corporate fiduciaries to be as great as [plain-
tiff] suggests, we would expect it to have enacted a statute more clearly
designed to protect that interest." 0

The existing Delaware statutory scheme authorized sequestration against
all nonresidents, including but not limited to Corporate fiduciaries, Vith-
out regard to the nature of the claim. " ' It was therefore not specifically
tailored to assert Delaware's interest in exercising jurisdiction in deriva-
tive actions involving Delaware-chartered corporations. Moreover, seques-
tration in Delaware secured jurisdiction only against those nonresidents
who owned some forum property capable of seizure. Since Delaware did
not require its corporate fiduciaries to own a share of their corporation, or
any other property, sequestration reached only those corporate fiduciaries
who "happen[ed] to own interests in a Delaware corporation, or other
property in the State. 1" 2

The Court's suggestion that a specifically manifested interest of Dela-
ware would have tipped the scales towards jurisdiction, however, is really
only proffered for the reader's speculation, since the succeeding para-
graph begins with the familiar unweighted opposing considera-
tion: "Moreover, even if .[plaintiff's] assessment of the importance of
Delaware's interest is accepted, his argument fails to demonstrate that
Delaware is a fair forum for this litigation. 15 3

For good measure, the Court then threw in a third unweighted reason
for rejecting plaintiff's state interest contention. Noting that Delaware's
supposed interest seemed to "derive from the role of Delaware law in es-
tablishing the corporation and defining the obligations owed to it by its
officers and directors,"'" the Court repeated the Hanson lecture that
"'[the issue is personal jurisdiction, not choice of law.' """

To this point in the Shaffer decision, Delaware's failure to have mani-
fested its interest in asserting long-arm jurisdiction over corporate direc-
tors in derivative actions might have been rectified to the Court's satis-

at 646; Silberman, supra note 138, at 64-66; Measuring the Long Arm, supra note 76, at
134.

150. 433 U.S. at 214-15.
151. Id. at 214.
152. Id. at 214 & n.43. See Ratner & Schwartz, supra note 94, at 653.
153. 433 U.S. at 215.
154. Id. at 214.
155. Id. at 215 (quoting Hanson, 357 U.S. at 254).
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faction if Delaware were simply to pass a special jurisdictional statut
that particularly expressed that interest. Implicitly, the Court appearel
to be saying that if such a statute were enacted, the additional factor c
manifested state interest could be added to the minimum contacts bal
ancing process and would alter the outcome so as to support jurisdictior
Then, suddenly, the Court's concern with the absence of manifested stat
interest appeared to change direction. State legislation might serve no
only to affect the outcome under one of the standard tests of minimur
contacts, but might also support jurisdiction under the lesser used, bu
still surviving and alternative basis of jurisdiction founded on consent,
basis approved in dictum by Pennoyer.1" "Delaware, unlike some State,,
has not enacted a statute that treats acceptance of a directorship as con
sent to jurisdiction in the'State."' 157 The function of a statute under thi
distinct " consent basis would be to afford a form of notice " to would-b
corporate fiduciaries that the state intended to burden them with defend
ing certain litigation in the forum, in exchange for extending them speci
fled benefits and protections associated with corporate directorship.1E
The Court's announcement of the availability of this "consent" basi
made it unclear what role forum state interest would play in this situa

156. 95 U.S. at 733, 735.
157. 433 U.S. at 216.
158. The Court appears to distinguish clearly the proposed consent basis from the ger

eral tests for assessing minimum contacts. It first points out, citing Hanson, that defer
dants in Shaffer had not purposely availed themselves of conducting forum activities "in
way that would justify bringing them before a Delaware tribunal." 433 U.S. at 216. It the:
adds: "Moreover, appellants had no reason to expect to be haled before a Delaware court,
id., because Delaware had not enacted a statute that would treat acceptance of a directol
ship as a consent to jurisdiction.

These references touch on conceptually distinct bases of jurisdiction. The first is to mini
mum contacts and is predicated on defendants' invocation of sufficient benefits and protec
tions from Delaware to make it fair to subject them to Delaware jurisdiction apart fror
their expectations of having to defend a particular claim there. In contrast, the consen
basis depends upon the expectations that may be imputed reasonably to defendants by vir
tue of the warning given by the statute. Cf. Shaffer, 433 U.S. at 227 n.6 (Brennan, J., dis
senting in part).

159. The notice provided by such a consent statute would not, of course, warrant an.
diminution in the quality of the notice that the defendant must receive at the institution c
litigation. That notice is required in all cases by the demands of procedural due proces,
without regard to the notice, if any, relevant to the particular substantive basis on whic]
jurisdiction is predicated. See Kulko v. Superior Court, 436 U.S. 84, 91 (1978); Mullane, 33
U.S. at 314.

160. The benefits conferred on directors of a Delaware corporation include, in the word
of the Delaware Supreme Court, "the power to manage the business and affairs of the corpo
ration [8 Del. C. § 141(a)], the opportunity to receive interest-free unsecured loans from th
corporation [8 Del. C. § 143], and the opportunity to receive indemnification in action
against them by reason of the fact that they are directors [8 Del. C. § 145]." Armstrong N
Pomerance, 423 A.2d 174, 176 (1980)(bracketed matter in original).
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tion even if Delaware were to enact a special jurisdiction statute.
Kulko v. Superior Court,16 1 decided a year after Shaffer, provided a

clue that even a forum state interest manifested by statute will not assure
jurisdiction when, under the traditional minimum contacts tests, the fo-
rum is not fair to the defendant. Superficially, it might appear that
Kulko moves us no further in evaluating the real importance of forum
state interest, for the Court discounted the California forum's interest on
the ground that the statute that expressed it was not, to the Court's
mind, sufficiently specific. A closer look shows that the Court acknowl-
edged the forum's genuine interests in the controversy, which concerned
support for a child residing in California, but struck down jurisdiction as
unfair to the defendant.

California did have a general "jurisdictional maximum" statute, which
allowed its courts to "exercise jurisdiction on any basis not inconsistent
with the Constitution of this state or of the United States." '' Conse-
quently, the Court in Kulko was reduced to observing that no "special"
California statute expressed a "particularized interest" in trying child-
support cases. 1 s This remark is followed by a "cf." signal to McGee, in
which, as the Court in Kulko recited, jurisdiction was based on a state
statute"" specifically designed to further long-arm jurisdiction over for-
eign corporations in suits on contracts of insurance. McGee, though, is
frail support for the proposition that a forum that already has a statute
reaching to the outer rim of due process must manifest its interest by a
particularized statute geared to the instant controversy. McGee was com-
menced before the California legislature had authorized its courts to open
their doors to the constitutional limit, and the insurance statute in Mc-
Gee was thus the only one upon which long-arm jurisdiction might have
been based. In fact, at the time, that statute was probably essential to
the discretionary,'6 5 long-arm jurisdiction of the state court that heard

161. 436 U.S. 84 (1978).
162. CAL. CIv. PROC. CODE § 410.10 (West 1973).
163. 436 U.S. at 98.
164. CAL. INS. CODE §§ 1610-1620 (West 1972).
165. It is well settled that a state's decision whether to allow its courts to hear any ac-

tion initiated by extraterritorial service of process is a "matter of legislative discretion, and
a failure to provide for such service is not a denial of due process." Missouri Pac. R.R. v.
Clarendon Co., 257 U.S. 533, 535 (1922). "The suggestion that federal due process compels
the State to open its courts . . . [to a case against a nonresident] has no substance." Per-
kins, 342 U.S. at 440 (emphasis in original). See Pulson v. American Rolling Mill Co., 170
F.2d 193, 194 (1st Cir. 1948): "There is nothing to compel a state to exercise jurisdiction
over a foreign corporation unless it chooses to do so, and the extent to which it so chooses is
a matter for the law of the state as made by its legislature." In that court's view, any
question of federal due process should not even be "reached for decision until it is found
that the State statute is broad enough to assert jurisdiction over the defendant in a particu-
lar situation." Id. But cf. Hughes v. Fetter, 341 U.S. 609 (1951)(requiring a state, after hay-
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McGee. It is, however, far from clear why either the discretionary juris-
diction of the California courts or the mandatory constitutional confines
of that jurisdiction should have depended upon any jurisdictional statute
more specific than the "constitutional maximum" statute in effect when
the action in Kulko was commenced.1"

Despite the Court's quibble that California had not passed a statute
specifically aimed at asserting long-arm jurisdiction in child-support
cases, it characterizes California's interests as "important" and "substan-
tial."16 7 In Kulko, then, far more than in Shaffer, the Court was willing tc
acknowledge the forum's strong interest, even if that interest had not
been expressed with as much specificity as the Court might have liked.
Apparently recognizing the need to clarify the relative importance of the
state's, the plaintiff's, and the defendant's interests, the Court plainly
preferred the last. The Court pointed out that while "the interests of the
forum State and of the plaintiff in proceeding with the cause in the plain-
tiff's forum of choice are, of course, to be considered. . ., [fairness to the
defendant was] an essential criterion in all cases."'" In fact, this ranking
was specifically pegged to the "moreover" paragraph of Shaffer,'"9 the
Court concluding that California's "substantial interests in protecting res-
ident children and in facilitating child-support actions on behalf of those
children. . . simply do not make California a 'fair forum'. . . in which tc
require appellant .. .either to defend a child-support suit or to suffei
liability by default."' 7 0 The Court goes to great lengths to detail idiosyn-
cratic reasons why the interests of the forum were entitled to lessel
weight than they might have been under other circumstances. California'E
interests, while "important" and "substantial," were devalued not just be-
cause its legislature had failed to assert a "particularized interest" in try-
ing child-support cases by enacting a "special" jurisdictional statute, bul
also because the Court considered that California's "legitimate" interesi
of ensuring the support of resident children without unduly disrupting
their lives was "already being served by the State's participation in th(
Revised Uniform Reciprocal Enforcement of Support Act of 1968.' 7

The Court added its by now standard distinction between choice of lam

ing accepted jurisdiction, with respect to a cause of action arising elsewhere, to give effect t(
that sister state's wrongful death act). See also Brilmayer, supra note 103, at 110 & n.151

166. See text accompanying notes 416-18 infra.
167. 436 U.S. at 98, 100. The Court said, "California has substantial interests in protect

ing the welfare of its minor residents and in promoting to the fullest extent possible i
healthy and supportive family environment in which the children of the State are to bf
raised." Id. at 98.

168. Id. at 92.
169. See text accompanying note 153 supra.
170. 436 U.S. at 100-01 (citing Shaffer, 433 U.S. at 215).
171. Id. at 98.
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and personal jurisdiction,""2 so that even if California had specifically ex-
pressed an interest not otherwise likely to be attained, it might have been
to no avail.

Finally, Kulko also identified a new intergovernmental interest of sup-
posed jurisdictional significance, which the Court later referred to as the
"shared interest of the several States in furthering fundamental substan-
tive social policies. 1 7 s This "shared interest" strains credulity if it is in-
tended as a universal, invariable, or even generally applicable statement
of fact. In most cases, a state has an "obvious self-interest," not shared by
any other state, in exercising jurisdiction. 74 A "shared interest" factor in
the minimum contacts potpourri could therefore not be of widespread
utility, even if it had any theoretical justification in terms of the interests
of the litigants. In fact, in the specific child-support context of Kulko
itself, the assumption that other states generally shared California's social
objectives is not at all free from doubt. 17

This constellation of jurisdictional due process interests was soon to
grow into a galaxy and, in the process, governmental interests enjoyed yet
another resurgence. The Court in World-Wide, 17 arrived at a verbal for-
mulation that, if taken literally, would have both parties take a back seat
to governmental interests. The Court said that courts should respect state
borders in determining the scope of personal jurisdiction, in order to "re-

172. Id.
173. World-Wide, 444 U.S. at 292.
174. Louis, The Grasp of Long Arm Jurisdiction Finally Exceeds Its Reach: A Com-

ment on World-Wide Volkswagen Corp. v. Woodson and Rush v. Savchuk, 58 N.C.L. Rv.
407, 431 (1980). The sources of this self-interest include, inter alia, the court's desire to
provide a local forum for state residents and then manipulate the current loose constitu-
tional contraints on choice of law to allow the application of local substantive law. Id. That
manipulation is achieved even more easily today than at the time Professor Louis made this
observation, thanks to the Court's recent thorough-going relaxation of full faith and credit
,strictures on the law a forum is constitutionally free to apply in a controversy with inter-
state aspects. See, e.g., Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981); note 352 infra.

175. The Court assumed that all the states would share an abhorrence at the prospect
that one parent could be arbitrarily subject "to suit in any State of the Union where the
other parent chose to spend time while having custody of their offspring pursuant to a sepa-
ration agreement." 436 U.S. at 93. Apparently, the Court also supposed that all states would
agree that a rule that upheld jurisdiction because the parent had "bought his daughter her
ticket . . . [rather than ] unsuccessfully sought to prevent her departure . . . [would result
in an] unreasonable burden on family relations." Id. at 98. The decisions of the lower courts
in Kulko demonstrate that at least one state, California, either did not recognize the prob-
lem or did not share the abhorrence of these prospects that the majority attributed to the
other states. Further, the Court apparently overlooked that an estranged parent has an al-
ternative to buying a child's ticket or preventing his departure: . Letting him leave on his
own initiative. The Court did not indicate whether the states would agree that this alterna-
tive would "impose an unreasonable burden on family relations." Id.

176. 444 U.S. at 293.
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main faithful to the principles of interstate federalism embodied in th
Constitution."'1 7

7 The original source of this "interstate federalism" ap
pears to be Mr. Justice Stone's expansive International Shoe language
wrenched painfully out of context. 17 8

The Court found additional support in the seemingly unilluminatinj
and circular observation of Hanson that personal jurisdiction restriction,
are " 'a consequence of [the] territorial limitations on the power of th
respective States.' ,,17 It concluded, with no additional authority or ex
planation, that the due process clause, "acting as an instrument of inter.
state federalism," may divest a forum of jurisdiction even when (1) th
defendant "would suffer minimal or no inconvenience" if forced to litigatf
in a foreign state; (2) the forum has "a strong interest in applying its lam
to the controversy"; and (3) the forum is "the most convenient for thf
litigation .... 80

World- Wide's own truly original accretion to the International Shot
universe is somewhat differently phrased: "the interstate judicial sys.
tem's interest in obtaining the most efficient resolution of controver.
sies." ''  What is the "interstate judicial system" and what is its interestf
Surely the Court is not so naive as to believe that the states compose i
unitary national judicial system which would dispassionately seek th
most8 2 convenient forum for all parties, witnesses, and courts in a case ir
which the laws of the competing fora reflected conflicting social policies
Alternatively, the reference may be to a system that seeks to assure nol
convenience to parties and witnesses so much as a "correct" resolution ol
controversies mandated by a principled application of rules on choice ol
law. In fact, the very words "interstate system" may have been borrowec
from a caveat to the Restatement (Second) of Conflict of Laws, which th
Court had cited in Kulko on a separate point.' That caveat offers as E
jurisdictional aside that

177. Id..
178. Id. at 294. At this page of the World-Wide opinion, Mr. Justice Stone's "fair anc

orderly administration of the laws" is dissected into "fairness" plus the "orderly administra
tion of the laws .... " Thus, "fair" no longer modifies "administration of the laws," as ii
did in the original. Through this mitosis, a unitary concept that originally referred in it
entirety either to individual rights (as is likely) or to governmental interests is now tw(
concepts. Interstate federalism has been considered an offspring of the "orderly administra
tion of the laws" in commentary as well. 22 B.C.L. REV., supra note 138, at 386.

179. 444 U.S. at 294 (quoting Hanson, 357 U.S. at 251).
-180. Id at 294.
181. Id. at 292.
182. The desired forum would have to be at least minimally reasonable from the stand

point of the defendant, if such reasonableness is, as the Court says, the "primary" and "es
sential criterion." Thus, the Court's quest must be for the most convenient forum froir
among those fair to the defendant.

183. 436 U.S. at 96.

802 [Vol. 3&



PERSONAL JURISDICTION

the more closely the defendant is related to the state, the greater is the
interest of the state in him and consequently the more appropriate it will
be, from the standpoint of the best interests of international and inter-
state systems, that the state should be in a position to try the case
against the defendant in its courts.'"

World- Wide's transplantation of this choice-of-law concept '1 " to the ever-
fertile field of due process could scarcely have been anticipated in view of
the recent repetition in Shaffer and Kulko of Hanson's admonition that
the "issue is personal jurisdiction, not choice of law." It is, however, fully
in keeping with the Court's dictum in Kulko approving the idea that a
forum state might assume jurisdiction in order to apply its own law and
thereby implement its own substantive policies. ' "

Lest it be thought that the Court took this galaxy of governmental in-
terests too seriously, it should be stressed that World-Wide may be read
as resting, finally, on a concern for the foreign defendants. Although, in
an appropriate case, these "other relevant factors" (the plaintiff's interest
and various governmental concerns) should be considered, the primary
factor was the burden on the defendant.1 8

7 True, in one passage, World-
Wide appears to credit Mr. Justice Stone's "orderly administration of the
laws" as the source of a proper jurisdictional concern for intergovernmen-
tal interests.1" Elsewhere, however, it interprets the phrase, in traditional
Pennoyer terms, to mean that due process, by ensuring such an orderly
administration, "gives a degree of predictability to the legal system that
allows potential defendants to structure their primary conduct with some
minimum assurance as to where that conduct will and will not render
them liable to suit."189

Fully consistent with these observations, the Court's decision to strike
down Oklahoma's jurisdiction over a nonresident automobile dealer and
distributor may actually be founded, despite language to the contrary,
more on a strengthening of the requirements for fairness to the defendant
than on respect for the sovereignty of an alternative forum.1 " Specifi-

184. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 37, Caveat a (1971).
185. "An assessment of the various interests of the states whose laws are in conflict has

become the dominant mode of analysis in modern choice of law theory." Silberman, supra
note 138, at 80 n.259. See also authorities cited therein.

186. 436 U.S. at 98.
187. 444 U.S. at 292.
188. Id. at 294.
189. Id. at 297 (emphasis added).
190. Professor Jay comments that even after World-Wide, "[as] in the days when Pen-

noyer held unquestioned authority, the inquiry centers on whether the defendant has com-
mitted sufficient acts to justify the state's exertion of power." Jay, "Minimum Contacts" as
a Unified Theory of Jurisdiction: A Reappraisal, 59 N.C.L. REv. 429, 474 (1981)(emphasis
added). "[C]ourts are constrained to ask what the defendant has done with respect to the
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cally, it may simply represent an incremental refinement on the kind o
"nexus" jurisdiction represented by McGee. International Shoe had indi.
cated that unless the defendant's contacts with the forum were substan.
tial, the plaintiff's claim must arise out of those contacts.1" Hanson hac
already somewhat tightened up on this basis by clarifying that the con
tact of the defendant, from which the plaintiff's claim arises, must reflec
the defendant's purposeful availing of forum benefits and protections.19

Kulko offered a further modest refinement by suggesting that the defen
dant's contact should not support nexus jurisdiction if it is one fror
which he neither attempted to nor did derive personal or commercial ben
efit, or if it is one that he might have been obliged to make by compulsior
of a social policy supposedly shared by the states.'9 World- Wide may b(
seen as adding a second test of relatedness, between the defendant's fo
rum contact (there, the use in Oklahoma of automobiles the defendan
had distributed or sold elsewhere) and the resulting benefit to the defen
dant. If the benefit the defendant derived or hoped to derive is, by somi
unspecified standard, insubstantial, incidental, remote, or collateral to hit
contact with the forum, the contact will not support jurisdiction. Thi,
may be only another way of saying, in Hanson terms, that the contact it
nonpurposeful or nonbeneficial. Accordingly, the Court declared ii
World-Wide that if a nonresident seller's sole forum benefit is the uncer
tain amount of revenue he derives from the use, rather than the direct oi
indirect sale of his product in the forum, that "use" contact will be insuf
ficient to support jurisdiction.'"

Any remaining doubt that the Court was reaffirming the primacy o
fairness to the defendant was laid to rest in Rush v. Savchuk,1' " in whict

forum" because "jurisdiction is acquired when defendants bring themselves within thl
range of a state's power." Id. (emphases added).

Indeed, Professor Whitten points out that World- Wide measures the minimal state sover
eignty it says is requisite for jurisdiction by reference to the defendant's purposeful activit,
within the forum. Whitten, supra note 25, at 843. He argues that this test

was not substituted for the traditional territorial rules because it more efficiently
reflected the interests of the states as coequal sovereigns in the federal system. It
was substituted because it did not reflect those interests. It is obvious that the
requirement "fits" well with the second step in "minimum contacts" analysis of
estimating the inconveniences of the place of trial.

Id. at 842-43 (emphasis in original). He concludes that World-Wide's measure of sovereigi
power, by focusing "upon the ability of the defendant to anticipate litigation in a particula
place," is more directed at protecting the defendant than at assessing "the state's interest i
adjudicating [the] dispute." Id. at 843.

191. 326 U.S. at 320; see text accompanying note 70 supra.
192. 357 U.S. at 253; see note 138 supra.
193. 436 U.S. at 97, 100.
194. 444 U.S. at 298-99.
195. 444 U.S. 320 (1980).
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even the evident, legislatively manifested interests of the Minnesota fo-
rum could not carry the day. The guest statute of the alternative forum,
Indiana, would have barred plaintiff's claim,196 and Minnesota's own com-
parative negligence rule would have been far more hospitable to that
claim than Indiana's rule of contributory negligence.197 Further, Minne-
sota had an "asserted" interest19s in facilitating recovery by resident
plaintiffs in the type of action involved. Indeed, the Minnesota Supreme
Court, in upholding quasi-in-rem jurisdiction both before and after a re-
mand from the United States Supreme Court that directed it to recon-
sider jurisdiction in light of Shaffer, relied on precisely that interest.'"
Mr. Justice Brennan's chief complaint with the majority's opinions in
both World-Wide and Rush is that "they accord too little weight to the
strength of the forum State's interest in the case .... ",100

The Court in Rush condemned the doctrine of Seider v. Roth 20 that
jurisdiction over a nonresident insured may be founded on a statute au-
thorizing the metaphysical seizure, in a state where the insurer does busi-
ness, of the insurer's contractual obligation to defend and indemnify. The
major criticism the Court levels at the Seider device is that it substitutes
the "State's interest in providing a forum for its residents and in regulat-
ing the activities of insurance companies . . . for its contacts with the
defendant .... "202 That approach, the Court concluded, "is forbidden
by International Shoe and its progeny."20 The Court emphasized that it
is the forum contacts of each individual20" "defendant" that are para-
mount.20 5 Although "a variety of factors relating to the particular cause of

196. Id. at 322.
197. Id. at 325 n.8.
198. Id. at 325.
199. Id. at 324-25.
200. 444 U.S. at 299 (Brennan, J., dissenting. from both World- Wide and Rush).
201. 17 N.Y.2d 111, 269 N.Y.S.2d 99, 216 N.E.2d 312 (1966).
202. 444 U.S. at 332.
203. Id.
204. The Court rejected even a minimum broadening of the Shaffer triangle, which con-

sisted of the forum, the litigation, and the defendant, to include the forum, the litigation,
and plural "defending parties." If defendant's insurer, State Farm, had been treated as a
party, the Court acknowledged that jurisdiction would have been fair as against it "even for
an unrelated cause of action," in view of State Farm's other forum contacts. 444 U.S. at 321.
(This statement constitutes a reaffirmation of the theory of Perkins.) Unfortunately for
plaintiff, the Court decided that State Farm's contacts with Minnesota could not be taken
into account. State Farm was not a named party and was not even a real party in interest
because, in the majority's view, Minnesota's garnishment procedure was not functionally
equivalent to the procedure under a direct action statute. The Court adds that even if State
Farm were treated as a party, its forum contacts could not 'be attributed to or aggregated
with those of the individual defendant so as to support an assertion of jurisdiction over him.

205. 444 U.S. at 329 (emphasis in original).
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action may be relevant" 20 6 to the jurisdictional decision, they come into
play only "[i]f a defendant has certain judicially cognizable ties with a
State,"2"" ties the Court in Rush found lacking. The citation to McGee
and Kulko in support of the foregoing proposition suggests that the "vari-
ety of factors" the Court had in mind included at least the interests of
the forum and plaintiff, and probably also the entire laundry list of re-
cently discovered governmental interests, which were marshalled in
World-Wide2' 8 and lately had been subsumed under the "fair and orderly
administration of the laws."

After Rush, it is understatement to conclude that the forum state inter-
est factor has not been given "controlling effect."'2 0

9 In practice, as the
foregoing summary of its last ten personal jurisdiction decisions reflects,
the Court appears to have at least a subconscious awareness that the re-
cently elaborated governmental factors do not synchronize at all with the
traditional linchpin of jurisdiction, which is a forum chosen by the plain-
tiff that is minimally fair to the defendant. In fact, it is readily seen that
eliminating the factor would not dictate a change of result in any of these
cases.

In none of the five decisions beginning with International Shoe, in each
of which the Court upheld jurisdiction, was the interest of the forum nec-
essary to the result. McGee may be seen as the application in isolation of
the alternative "nexus" rationale of International Shoe. Even the tight-
ening up of nexus requirements worked in later years by Hanson, Kulko,
and World-Wide would not call for a change of result in McGee, for the
Texas insurer purposefully sought to derive benefits (satisfying Hanson)
through the commercial (avoiding Kulko) distribution and sale, not just
use (distinguishing World-Wide) of its "product" in California.2 1 0 Trav-
elers Health, in which the Court purported to rely upon Virginia's regula-
tory interest as a basis of decision, could stand independently of that in-
terest, because, as in International Shoe, the claim arose from one of the
nonresident defendant's systematic and continuous forum contacts. Inter-
national Shoe itself rested on either of what might now be called the
"McGee" and "Perkins" bases, or on a blend of both, completely ignoring
the forum's interests in asserting jurisdiction. Mullane is the hardest
case, because it purported to rest on forum state interest alone. Its result,
however, could have been rationalized in at least two other ways, 2 1 and

206. Id. at 332.
207. Id.
208.. 444 U.S. at 292.
209. Annot., 62 L.Ed. 2d 853, 887 (1981).
210. See notes 138 (Hanson) and 175 (Kulko) and text accompanying notes 193 (Kulko)

and 194 (World-Wide) supra.
211. See text accompanying notes 96-103 supra.
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should have been, given the Court's failure to rely at all on forum interest
in International Shoe, the personal jurisdiction decision that immedi-
ately preceded. Most strikingly, when forum interest was entirely lacking,
which it was by hypothesis in Perkins, the Court did not hesitate to au-
thorize the state court's assumption of jurisdiction since the forum was,
in the Court's view, not unreasonable from the standpoint of the
defendant.

In none of the last five decisions, beginning with Hanson, did the pres-
ence of a forum state interest tip the scales in favor of jurisdiction, even
when, as in Rush, that interest was declared by statute as specifically as
the Court could have wished.2 1 2 Whenever the Court concluded that re-
quiring the defendant to conduct a forum defense was unfair, it struck
down the exercise of jurisdiction despite the acknowledged presence of
strong forum or other governmental interests.

It might well be asked why all this fuss, if the Supreme Court's ritual
incantations of "forum state interest" have led it neither to deny jurisdic-
tion when jurisdiction should have been upheld, nor to uphold jurisdic-
tion when it should have been denied? Why not, in brief, be content to
abide by what the Court does, and overlook what it says? The Court has,
after all, charted a modern course that is roughly consistent with Pen-
noyer's concern for the individual defendant (who would otherwise be left
to the tender mercies of the plaintiff), while at the same time flexible
enough to accomodate an expanding zone of reasonableness within which
a defendant should fairly expect to be called to account.

The first answer is the customary one that because the Court's lan-
guage continues to confuse commentators,2 1 8 the bench,2 1 4 and therefore,
presumably, the bar, it needlessly consumes judicial, adversary, and client
resources on an extraneous issue that in any event has not proved out-
come determinative. A more important answer is supplied by the distinct
possibility that the sheer persistence of the doctrine may enhance its per-
ceived validity to such a degree that it will one day be trotted out to
sustain jurisdiction unfairly to the defendant or to deny it unfairly to the
plaintiff.1 5 This hypothetical "horrible" assumes that due process in the
personal jurisdiction setting should be concerned only with the rights of
the litigants, not with the interests of forum states. That proposition will
now be addressed.

212. See text accompanying notes 419-20 infra. See also Jay, supra note 190, at 472
(referring to the statutorily "expressed interest" of the forum in Rush).

213. See text accompanying notes 272-300 infra.
214. See text accompanying notes 263-71 infra.
215. The first possibility will be explored in connection with Delaware's director-consent

statute passed in response to Shaffer. See text accompanying notes 327-40 infra. The sec-
ond is discussed at text accompanying notes 341-45 infra.
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III. CONCEPTUAL FLAWS IN THE DOCTRINE OF FORUM STATE INTEREST

A. The Individual Interests at Stake in the Personal Jurisdiction
Decision

Underlying the conceptual confusion surrounding the Court's reliance
on the interests of forum states is a recurrent ambiguity about the consti-
tutional interests at stake in the personal jurisdiction decision.

Before Pennoyer, personal jurisdiction decision making turned almost
entirely on a combination of the law of nations, 2 1 "public law" or "natu-
ral justice,"2 17 and "eternal principles of justice,"'1  all as regulated by the
full faith and credit clause.2 9 In that era, when the Court was directly
concerned with the sovereign prerogatives of the states inter se, the argu-
ment might plausibly have been made that the existence of forum state
policy touching on a field or zone of law drawn into question by a plain-
tiff's complaint should incline an enforcement state to find that the forum
had jurisdiction over a nonresident defendant, and, therefore, accord the
judgment full faith and credit. After Pennoyer's great absorption of these
principles into the due process clause,20 however, the Court has concep-
tualized the judicial jurisdiction question as one primarily concerned with
the rights of individual civil defendants. The current Court continues to
espouse the view that assertions of extraterritorial jurisdiction by state
courts are to be assessed for conformity with the due process clause
rather than with "principles of public law" or the full faith and credit
clause.21 Unlike the Court's approach to constitutional choice-of-law re-
strictions, where the governing rules are furnished by the due process and

216. Pennoyer, 95 U.S. at 722; Shaffer, 433 U.S. at 197. See Jay, supra note 90, at 453,
and authority cited therein.

217. Lafayette Ins. Co. v. French, 59 U.S. 404, 407 (1855).
218. Mills v. Duryee, 11 U.S. 481, 486 (1813)(Johnston, J., dissenting); see Kurland,

supra note 20, at 570.
219. U.S. CONST., art. IV, § 1. See Kurland, supra note 20, at 570-72; Comment, Long-

Arm and Quasi in Rem Jurisdiction and the Fundamental Test of Fairness, 69 MIcH. L.
REV. 300, 303-04 (1970).

220. Kurland, supra note 20, at 570-72, 578, 585; Silberman, supra note 138, at 63; Whit-
ten, supra note 20, at 500, 505-06. This article will not go so far as to challenge, with Profes-
sor Whitten, whether the due process clause should have come to be used as a source of
limitations on the jurisdiction of state courts. Whitten, supra note 20, at 501. Whitten
would reduce substantially the role played by due process in personal jurisdiction adjudica-
tion and allow the full faith and credit clause to bear the laboring oar. Id. Unlike Professor
Whitten, I would accept Pennoyer's supplanting of the full faith and credit clause in this
area and simply restore the due process clause to an exclusive concern for the parties. The
full faith and credit clause does need rejuvenation, but as a tool for regulating choice of law,
not jurisdiction. See text accompanying notes 228-29 and 352-57 infra.

221. Shaffer, 433 U.S. at 197, 198, 207, 212.
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full faith and credit clauses,... the Court since Pennoyer has determined
the constitutionality of state court jurisdiction over nonresidents under
due process alone.228

From the recognition that the due process clause constitutes "the only
constitutional limitation on the reach of state judicial jurisdiction..
Professor Redish persuasively argues that the clause contains no warrant
for the Court's recent injection of an interstate federalism component
into the constitutional determination of purely private rights. He writes
that in

virtually every other context, due process ... has been construed as a
protection of private parties from some form of injustice. In the personal
jurisdiction context, however, the Court has infused vague concepts of
interstate sovereignty into the due process clause. These limitations on
state authority are imposed in the name of the clause, regardless of
whether private parties-the ultimate beneficiaries of these protec-
tions-are in danger of suffering real injustice.1

Upon consideration of the history of both the fifth and fourteenth
amendments, Professor Redish concludes that "there is nothing in either
the language or purposes of the due process clauses-both of which are
rooted in the protection of the individual from governmental oppres-
sion-to credit a federalism theory of due process."" He doubts that
there is any logical "connection between the development of the doctrine
of due process and the limits imposed on personal jurisdiction based on
federalism ... "2 Nor, Professor Redish contends, is a concern for in-
terstate federalism implicit in the Constitution as a whole, since even the
constitutional provision explicitly addressed to adjusting interstate con-
flicts, the full faith and credit clause, has recently been construed as not
precluding one state from assuming jurisdiction over another at the in-
stance of a private plaintiff.22 8 In this connection he derides the Court's
increasingly common habit of approving state jurisdiction to enable the
forum to apply its own law, and asserts that "a more logical method of
constitutionally controlling one state's disregard of the law and policies of

222. See Allstate Ins. Co. v. Hague, 449 U.S. 302, 323 n.10 (1981).
223. Redish, supra note 20, at 1115 n.25; cf. Hopson, supra note 69, at 148 (emphasizing

full faith and credit).
224. Redish, supra note 20, at 1143.
225. Id. at 1113-14.
226. Id. at 1121. Mr. Justice Clark, dissenting in Granville-Smith v. Granville-Smith, 349

U.S. 1 (1955), apparently relied on the text of the due process clause when he wrote that an
admitted state interest in the parties' marital relationship "certainly" did not enjoy due
process protection. Id. at 26-27.

227. Redish, supra note 20, at 1120-21.
228. Id. at 1130-32 (discussing Nevada v. Hall, 440 U.S. 410 (1979)).
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another state would be through direct regulation of choice of law through
the full faith and credit clause ... "9 In sum, "the due process analysis
of personal jurisdiction should be redefined to focus exclusively" on the
interests of the parties, since the "sole concern" of due process is "the
prevention of injustice to the individual. . . . ,,23 This view enjoys sub-
stantial support in other scholarly commentary.23'

To be sure, there is much room for debate whether the "person" sought
to be protected by the due process clause is only the nonresident defen-
dant or the plaintiff as well. To be deprived of a reasonably convenient
forum in which to litigate one's claim seeking civil damages is arguably as
much to be deprived of property as it is for a nonresident defendant to be
subjected to that deprivation directly by the judgment of an inconvenient
foreign court.211 Since a nonresident defendant. who is unable for eco-
nomic or other reasons to mount a defense in a distant forum forfeits his
defenses on the merits if he defaults, 83 the stake of the plaintiff and de-
fendant in personal jurisdiction decisions is essentially the same. Undez
some circumstances, at least, each may be deprived of an effective oppor-
tunity for a neutral judicial officer to determine whether he should gain,
in the case of a plaintiff, or lose, in the case of a defendant, the property
that is the subject of litigation. Support for a plaintiff's interest in duE
process is not without substantial precedent. Although the actual formu-
lae for due process elucidated in Pennoyer involved the requisites for a
nexus of state power over a defendant, the Court's broad references to the
"personal rights and obligations of parties" and to the "protection an6
enforcement of private rights'2 are sufficiently expansive to encompasE
some measure of due process for the plaintiff. The view of recent com.
mentators 85 that inconvenience should be measured comparatively an
that a court therefore should consider the burdens a denial of jurisdictior
would impose upon the plaintiff, builds on Mr. Justice Black's observa.
tion in McGee that the forum's "residents would be at a severe disadvan.
tage if they were forced to follow the [defendant] to a distant State ir
order to hold it legally accountable.' 36

229. Id. at 1132-33. See Jay, supra note 190, at 462; Silberman, supra note 138, at 8(
n.25.

230. Redish, supra note 20, at 1135, 1143.
231. Whitten, supra note 25, at 843; see Martin, Constitutional Limitations on Choic,

of Law, 61 CORNELL L. REv. 185, 192 (1976).
232. See Brilmayer, supra note 103, at 110.
233. R. FIELD, B. KAPLAN & K. CLERMONT, supra note 34, at 730; cf. York v. Texas, 13'

U.S. 15 (1890)(upholding state statute under which nonresident defendant who appears ii
state court to contest jurisdiction thereby forfeits that defense).

234. 95 U.S. at 733 (emphasis added).
235. Redish, supra note 20, at 1138; Jay, supra note 190, at 454.
236. 355 U.S. at 223. See also Travelers Health, 339 U.S. 643; Nelson v. Miller, 11-I1. 24
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In the moat recent due process pronouncements of the Supreme Court,
the pendulum has swung back to the defendant. The Court writes in
Kulko that due process is a limitation on state court judgments "affecting
rights or interests of nonresident defendants, ' 281 7 and that the process due
defendants is "essential," while the plaintiff's interests are merely to be
"considered."2" Rush is even more explicit in this respect. As noted,"' a
chief ground of the Court's condemnation in Rush of the Seider doctrine
is that it impermissibly shifts the focus of the jurisdictional inquiry "from
the relationship among the defendant, the forum, and the litigation to
that among the plaintiff, the forum, the insurer, and the litigation. 2 40

Facilitating a plaintiff's interest in a convenient forum at the expense of
the due process rights of the defendant was termed an approach "forbid-
den by International Shoe and its progeny. '241  After these decisions
there is widespread agreement that the focus of personal jurisdiction de-
cision making tilts sharply toward the defendant. 42

Whatever the proper adjustment of jurisdictional due process rights as
between the defendant and the plaintiff, Professor Redish seems to be on
solid ground in asserting that the protections of the due process clause
should accrue to private parties alone. Not only is this position sup-
ported by the text and history of the clause, but, contrary to his sugges-
tion, Pennoyer itself, despite its extended discussion of state sovereignty,
acknowledged the individual-centered nature of due process.u s

378, -, 143 N.E.2d 673, 677 (1957)(adopting a jurisdictional standard of relative conve-
nience as between plaintiff and defendant).

237. 436 U.S. at 91.
238. Id. at 92.
239. See text accompanying note 202 supra.
240. 444 U.S. at 332 (emphasis added).
241. Id. This is an apparent reference to the Court's statement three years earlier in

Shafler that the relevant due process jurisdictional inquiry should focus on a triangular
relationship "among the defendant, the forum, and the litigation." Shaffer, 433 U.S. at 204.

242. Professor Jay has asserted that the Court in World-Wide turned its back on the
modern defendant's contact inquiry in favor of an analysis geared to limitations on sover-
eignty. Jay, supra note 190, at 441. This ignores both his own characterization of the World-
Wide approach as "defendant oriented," id. at 450, and the Court's reliance on Shaffer's
defendant-oriented formula in Rush, which, as he notes, id. at 471, was decided the same
day as World-Wide.

Mr. Justice Brennan, who dissented from both World- Wide and Rush, agreed that Inter-
national Shoe and its progeny reflect an "almost exclusive focus on the rights of defen-
dants." 444 U.S. at 307-08. Professor Whitten asserts that on close inspection the modern
minimum contacts test, even including its recent injection of "sovereignty," in fact "focuses
only upon the inconveniences to the defendant .... " Whitten, supra note 25, at 843. Pro-
fessor Brilmayer feels that "[tihe fact that lack of reciprocal contacts has not been recog-
nized as a basis for jurisdiction is indicative of a basic due process orientation toward pro-
tection of defendants." Brilmayer, supra note 103, at 111.

243. See text accompanying notes 19-23 supra.
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The individual nature of the rights at stake in the personal jurisdiction
decision is also reflected in a comparison of the rules that govern the
waiver of a personal jurisdiction defense with the corresponding rules for
a defense based on lack of jurisdiction over the subject matter. Tradition-
ally, an objection to the subject matter jurisdiction of a federal court
could be raised for the first time on review in the Supreme Court, even by
the plaintiff.244 Yet against this background the Court approved a state
provision under which the defendant was held to have waived an objec-
tion to personal jurisdiction by making any appearance, even one accom-
panied by an immediate jurisdictional objection.2 " Modern procedural
rules carry this tradition forward. The personal jurisdiction defense is
waived if not raised at the earliest possible opportunity,2 46 whereas the
subject matter jurisdiction defense remains available at any time during
the action.24 The clear suggestion is that the subject matter jurisdiction
defense may be interposed late in the game because it entails sensitive
questions about allocating governmental power. By contrast, the personal
jurisdiction objection must be made immediately since it involves a de-
fense based on an individual constitutional right, which, like most
others, 48 will be waived if not asserted promptly.

The conclusion that the judicial focus on forum contacts is merely a
means to the end of assuring due process to individual parties, and prin-
cipally defendants, rather than a way of recognizing an independent juris-
dictional interest of the states, is strengthened by the way in which the
Court has breathed new life into Pennoyer. The Court has really rein-
forced the significance of the relationship between the forum and the de-
fendant even as it has paid much lip service to state sovereignty. In Shaf-
fer, the Court interpreted the Hanson statement that jurisdictional
restrictions " 'are a consequence of territorial limitations on the power of
the respective States'" to mean only that "the States are defined'by their
geographical territory." The Court said that it reached this rather vacu-
ous interpretation because in Hanson itself "the defendant over which
personal jurisdiction was claimed had not committed any acts sufficiently
connected to the state to justify jurisdiction under the International
Shoe standard."'49 World-Wide continues to emphasize that the reason
state boundaries are significant is that they provide a convenient, conven-
tional frame of reference within which to assess the contacts of a defen-

244. Capron v. Van Noorden, 6 U.S. 126 (1804).
245. See York v. Texas, 137 U.S. 15 (1890).
246. FED. R. Civ. PRoc. 12(h)(1).
247. See FED. R. Civ. PROC. 12(h)(3).
248. See D.H. Overmyer Co. v. Frick Co., 405 U.S. 174, 185-86 (1972); National Equip.

Rental, Ltd. v. Szukhent, 375 U.S. 311, 315-16 (1964).
249. Shaffer, 433 U.S. at 204 n.120 (emphasis added).
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dant; and in Rush the Court's concern about the conjectural conse-
quences of litigation to a nominal defendant, the insured, outweighed a
specifically manifested forum interest in subjecting him to jurisdiction. 50

Nevertheless, despite this de facto subordination of government inter-
ests, they are prominently featured in the language of each of the Court's
latest jurisdictional opinions. The Court's confused terminology under-
lines the contradiction between the private rights at stake and the gov-
ernment interests it purports to credit in the decisional process. If, in
Kulko's terms, a forum state's interests "simply do not make for a 'fair
forum,' "251 and the "essential criterion in all cases"25" is a forum fair and
reasonable to the defendant, then why ought the "interests of the forum
State and of the plaintiff . . . be considered"25 at all? If, h la World-
Wide, the burden on the defendant is of "primary concern,"'2

5 and his
"affiliating circumstances" with the forum are a "necessary predicate, ' 2 5 5

why (and when) should we, in an "appropriate case, 's s consider that bur-
den "in light of"2 5 the interests of the forum, the "several states," or the
"interstate judicial system"? 25  And if, as Rush squarely reaffirms, the
sine qua non of jurisdiction is fairness to the defendant as measured by
his "judicially cognizable ties, '259 and in a given case no current defined
formula 260 of fairness can be met, why is any governmental interest even

250. See text accompanying notes 187-90 (World-Wide) and 195-208 (Rush) supra.
251. 436 U.S. at 100.
252. Id. at 92.
253. Id.
254. 444 U.S. at 292.
255. Id. at 295.
256. Id. at 292.
257. Id.
258. Id.
259. 444 U.S. at 332.
260. The menu includes: The McGee nexus theory, based on the defendant's claim-re-

lated contacts of the character refined through the progression of McGee, Hanson, Kulko
and World-Wide; the alternative theory of Perkins, which applies when the defendant, at
the onset of litigation, maintains substantial, regular, and continuous "unrelated" forum
contacts; at least arguably, a basis which combines these theories, on facts that display fea-
tures of each but fully satisfy neither, see note 338 infra; domicile, construed to include a
very substantial personal connection, existing when litigation commences, between the fo-
rum and the defendant; and the analogue of domicile for a corporate defendant, place of
incorporation. Another important basis of jurisdiction, which still is and under some circum-
stances should be considered reasonable to the defendant, is consent legitimately extracted
by a state or freely given as part of private arms-length negotiations. The new Delaware
director-consent statute (see note 338 infra), discussed at text accompanying notes 327-40
infra, is an example of arguably legitimate, state-coerced consent. Examples of jurisdictional
consents negotiated by private parties are found in D.H. Overmyer Co. v. Frick Co., 405 U.S.
174 (1972)(including a "cognovit" provision confessing judgment in a specified court) and
National Equip. Rental, Ltd. v. Szukhent, 375 U.S. 311 (1964)(consent to jurisdiction and
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"relevant"? " I Surely after Rush it may no longer be maintained tenably
that governmental interests, even specifically expressed ones, can cure a
minimum contacts deficiency. If, on the other hand, the forum is fair to
the defendant, what difference should it make whether the forum state,
the interstate judicial system, or the several states possess or lack a regu-
latory or administrative interest that would fortify the plaintiff's choice of
forum? Perhaps the Court's vaguely phrased formulations, narcotic in
tone, are the product of a modern penchant for interest balancing.
Whatever its causes, the continuing suggestion in the Court's opinions,
even Rush, that a forum state's interest may affect the decisional balance
rests upon the false linkage between the rights of the parties and the in-
terests of the state.

B. The Analytical Infirmity of the Forum State Interest Doctrine

The tension inherent in the false equation between fairness to the de-
fendant and a supposed forum interest in asserting jurisdiction is some-
times simply glossed over in the form of a non sequitur.2 Such an urgent

appointment of agent for service).
At first blush, it might appear that the Perkins basis is at variance with the residue of

Shaffer, World-Wide, and Rush, each of which seems to require claim-related contacts be-
tween the defendant and the forum. The appearance of conflict arises because the Perkins
basis may involve no ties between the plaintiff's claim and the defendant's forum contact.
The emphasis on claim-relatedness in the cited cases is merely an inevitable consequence of
the fact that the particular defendants had no contacts with the forum other than those that
were implicated by the claims of the plaintiffs.

That Perkins survives as an alternative rationale in cases where "unrelated" contacts are
regular, substantial, and continuous is indicated by the Court's citation of Perkins with ap-
proval in Kulko, 436 U.S. at 92. The Perkins principle is implicitly reacknowledged in Rush
as well, in which the Court wrote, "[I]t is conceded that Rush has never had any contacts
with Minnesota, and that the auto accident that is the subject of this action occurred in
Indiana and also had no connection to Minnesota." 444 U.S. at 327-28 (emphasis added).
The introductory clause seems to refer to the possibility that the nonresident defendant,
Rush, might have had contacts with Minnesota not related to the subject of plaintiff's claim
and that jurisdiction might have been supported on the basis of those contacts. Two
paragraphs later the Court explored the possibility again, observing, "[H]ere, the fact that
the defendant's insurer does business in the forum State suggests no further contacts be-
tween the defendant and the forum, and the record supplies no evidence of any." Id. at 328.
In context, these "further contacts" can only refer to Rush's "unrelated" contacts I la Per-
kins. Moreover, the Court in terms applies the Perkins theory, albeit in dictum, to the de-
fendant's insurer. See note 204 supra.

261. 444 U.S. at 332. Professor Jay notes the simple "inappositeness" of forum state
interests to the question of the defendant's constitutional contacts. Jay, supra note 190, at
472.

262. See, e.g., the assertion that "traditionally," one of the "factors that bear on the
quality of the defendant's contacts" is the "state's interest in asserting jurisdiction .
Measuring the Long Arm, supra note 76, at 127-28 (emphasis added).
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insistency, however, seems to surround the doctrine that even otherwise
acute courts and commentators, who at times themselves recognize the
fallacy in the equation, are nevertheless seduced by it in the end.

As perceptive a jurist as Justice Schaefer fell prey to the doctrine in
Nelson v. Miller.2 3 The case involved the validity of Illinois' assertion of
jurisdiction over an individual appliance seller who resided in Wisconsin,
dispatched an employee to Illinois to deliver certain appliances, and was
then- sued there for damages after the employee, according to the allega-
tions, negligently unloaded a stove, thereby injuring the plaintiff's hand.
Justice Schaefer recounted that in the first decades of the century, state
legislatures had become "aroused" by the "social problem" of the nonres-
-ident motorist, a problem that was addressed in implied consent terms in
Kane and Hess. In response to the defendant's reliance on Flexner, Jus-
tice Schaefer demonstrated that Doherty did not adequately distinguish
but rather, for all practical purposes, overruled Flexner, by ignoring its
caveat on the rationale of consent.2 " Accordingly, Justice Schaefer de-
scribed Hess and Doherty as turning on the "legitimate interest of the
State in providing redress in its courts against persons who, having sub-
stantial contacts with the State, incur obligations to those entitled to the
State's protection. 2 6 5

This is a penetrating analysis of what Hess and Doherty did in 1927
and 1935, respectively. But why turn a decision even in part on state in-
terests, as Justice Schaefer proceeded to do, in 1957? International Shoe
hadilong since made it possible to reach the same result by focusing in-
stead on the expectations that might reasonably be imputed to the defen-
dant from his forum activity or (as the court in Nelson itself elsewhere
does)" on the benefits and protections that he could foreseeably derive
from it. Justice Schaefer himself recognized that the International Shoe
test depends on the forum contacts of the defendant, and that it applies
as much to individual defendants like the one in Nelson as to corpora-
tions.267  Instead, Justice Schaefer supports jurisdiction by reference to

The minimum contacts test is an inquiry into the fairness of requiring the defen-
dant to answer a particular claim in the forum state. That inquiry, in turn, pivots
on three factors: the defendant's contacts with the state, the relation of those
contacts to the cause of action, and the state's interest in asserting jurisdiction.

Id. at 131. Compare the assertion that International Shoe "may be merely a logical exten-
sion" of Hess and Doherty because those decisions "explicitly recognized that state interests
are relevant in determining whether it is fair to assert jurisdiction over nonresidents.
Developments, supra note 63, at 947.

263. 11 Ill. 2d 378, 143 N.E.2d 673 (1957).
264. See text accompanying notes 48-63 supra.
265. 11 Ill. 2d at -, 143 N.E.2d at 679.
266. Id. at -' 143 N.E.2d at 680.
267. Id. at -' 143 N.E.2d at 677.
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"the interest that a State has in providing redress in its own courts
against persons who inflict injuries upon, or otherwise incur obligations
to, those within the ambit of the State's legitimate protective policy. ' 1"
This is strange, first, because the report neither identifies the plaintiff as
a resident of Illinois, nor otherwise explains why he is "entitled to the
State's protection.' ' 9 Second, granting Illinois' interest, why should it be
counted as even one measure of the individual rights of the parties? In
the Court's view, whether a modern social problem creates such a "degree
of need .. .as to call for [a jurisdictional] remedy is [a judgment] to be
made by the legislature and not by the courts.' 7 0 The limitless destruc-
tive potential of this principle when applied to personal jurisdiction is
illustrated, ironically, in Nelson itself. The Court construed Illinois' long-
arm statute, worded so as to authorize jurisdiction only in particularly
delineated cases, to reflect a "conscious purpose to assert jurisdiction over
nonresident defendants to the extent permitted by the due-process
clause.' 27 1 In' brief, we are told that a particular exercise of jurisdiction is
more likely to comport with the Constitution if based on an interest man-
ifested by a forum statute, even when the only interest expressed by the
statute is to assert jurisdiction consistently with the Constitution. The
circle is closed.

Sometimes the effort to reconcile the irreconcilable, however vain,
verges on the valiant. An often-cited, comprehensive, and valuable note
on developments in state court jurisdiction, for example, makes the criti-
cal threshold recognition that "neither the plaintiff, who has indicated his
choice of forum, nor the state, whose courts may dismiss the action on the
basis of forum non conveniens, needs constitutional protection.' 2 7 ' Yet in

268. Id. at -, 143 N.E.2d at 676.
269. Professor Silberman writes that "in this country the citizenship or residence of the

plaintiff, without more, has never been adequate to confer jurisdiction over a nonresident
defendant not present in the state." Silberman, supra note 138, at 72. It has been supposed
that jurisdiction is more likely to be approved "when the state provides a forum for the
redress of injuries to its residents." Measuring the Long Arm, supra note 76, at 141. But see
Rush, 444 U.S. at 332 (condemning the doctrine of Seider v. Roth, 17 N.Y.2d 111, 216
N.E.2d 312 (1966), in part because it shifted the analytical focus from the defendant's forum
contacts to those of the plaintiff). In fact, if, as seems likely, jurisdictional due process
should be concerned with the plaintiff, his interest is not adequately accounted for if it
hinges on his forum residence or citizenship. Shaffer is a perfect example of a case in which
the nonresident plaintiff had as great an interest as a resident plaintiff would have had in
establishing jurisdiction in Delaware to avoid fragmented litigation. In commentary, it is
also recognized that the plaintiff need not be a resident of the forum in order to have an
interest in using its courts. See Carrington & Martin, Substantive Jurisdictional Interests

and the Jurisdiction of State Courts, 66 MICH. L. REV. 227, 227-28 (1967).
270. 11 Ill. 2d at -, 143 N.E.2d at 679.
271. Id.
272. Developments, supra note 63, at 924 (emphasis added).
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the face of this premise the authors conclude that inconvenience to the
defendant should be only the "primary" consideration in determining the
constitutionality of a state court's assumption of jurisdiction s.27  Why is
the defendant's concern merely "primary" if neither the state nor the
plaintiff needs constitutional protection? True, the plaintiff has an inter-
est in having a case go forward in the forum he has chosen, but the in-
quiry, in Professor Redish's words, "is not why should a state be allowed
to take an action, but why shouldn't a state be allowed to do so?' '

174 The
only reason that a court selected by the plaintiff should not assert juris-
diction is that its doing so may be unfair to the defendant. Accommodat-
ing a state's desire to furnish a forum is calculated to undermine that
baseline imperative of due process. s7 5

The authors of the note observe that the jurisdictional determination
"involves the balancing of certain interests against the inconvenience to
the defendant.' 7 One of these interests is identified as the plaintiff's and
the other as the forum's, which is said to be concerned with effectuating
"its protective or regulatory policies .... ",277 The authors reach a curi-
ous conclusion: The "purpose of this balancing process is to determine
whether entertaining the action would be unfair to the defendant. '270 It
is nowhere explained how an assumption of jurisdiction is made more
fair, or less unfair, to the defendant when the forum wishes to effectuate
a substantive policy implicated by the plaintiff's complaint. Given this
confusion, it is not surprising that the authors are uncertain about the
jurisdictional function of state boundaries. That the due process clause
has not been held to restrict a plaintiff's choice of forum within a single
state "may simply indicate that state boundaries are utilized to provide
rough rules of thumb in the determination of hardship to the defend-
ant. . ., or it may serve to illustrate the importance of state interests in
the determination of jurisdiction. ' '

1
7

9 If neither the plaintiff nor the state,
however, "needs constitutional protection," and if the purpose of balanc-
ing is to determine "whether entertaining the action would be unfair to
the defendant," then it should be clear that state boundaries serve only
as benchmarks of hardship to the defendant rather than as indicia of the

273. Id.
274. Redish, supra note 20, at 1134 (emphasis in original). Professor Redish concludes

that if "an action by a state does not violate a constitutional provision, the Supreme Court
is not to review the wisdom of the state's actions. Thus, if an individual litigant is not
somehow harmed by the assertion of a state's jurisdiction, it should be purely a matter for
state discretion." Id. at 1134-35.

275. See text accompanying notes 324-40 infra.,
276. Developments, supra note 63, at 924.
277. Id.
278. Id.
279. Id. at 925.
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importance of state interests.2 80

Even Professor Redish, who so ably demonstrates that the sole proper
concern of jurisdictional due process should be the rights of the individ-
ual parties,2 81 ultimately succumbs to the siren call of forum state inter-
est. Although his premises properly lead him to reject the Supreme
Court's newly found interstate sovereignty ingredient, he sneaks forum
state interest back into the due process pot. Redish approaches the prob-
lem cautiously. Observing that "traditionally. . .a relevant factor to the
jurisdictional determination under the minimum contacts test is the
state's interest in the litigation," he at first finds it "unclear what state
interest exists-other than in protecting state citizens from the burdens
of litigating in a distant forum-that will serve as a justification for im-
posing the burdens of inconvenient litigation upon a defendant."' 82 He
eventually does identify two circumstances in which "legitimate" state in-
terests will justify "meaningful inconvenience to the defendant. '28

3 The
first arises when a forum considers it important to have its own law ap-
ply, and can somehow also predict that an alternative forum more con-
venient to the defendant would not apply the first state's law. 28 Second,
Professor Redish would allow the forum to assert jurisdiction "when the
legal issues involved in the litigation present novel or unresolved ques-
tions of state law" 2 8-that is, even where the forum predicts that an al-
ternative forum would apply the first forum's law. These state interests

280. The authors' confusion on this score is compounded in their discussion of specific
jurisdictional issues. For instance, Smyth v. Twin State Improvement Co., 116 Vt. 569, 80
A.2d 664 (1951), is said to rest in part on the forum's desire to further its policies of deter-
ring negligent conduct and ensuring compensation for injured residents. Developments,
supra note 63, at 926. Smyth might as easily have been explained as resting on the "nexus"
rationale of International Shoe, since plaintiff's claim that the Massachusetts defendant
negligently damaged the roof of plaintiff's house arose directly out of that defendant's single
contact with the Vermont forum.

At one point, the authors go so far as to claim that there "seems to be no impediment tc
the assertion of jurisdiction over a defendant whose activities in the forum state have given
rise to a cause of action in whose outcome the state has an interest .... " Id. at 946 (ein-
phasis added). Yet, in discussing a prelitigation agreement to submit to the jurisdiction of a
particular court, the authors note that consent will be regarded as a "sufficient basis ol
jurisdiction when its terms are reasonable and convenient for the parties," id. at 944 (em-
phasis added), and particularly for the defendant, with no regard to whether the pre-se-
lected forum has an interest in the parties' controversy or any other relationship to theii
primary transaction. On the other hand, the type of consent that is said to result when a
defendant enters a general appearance in an action is upheld as furthering "the state's inter-
est in an orderly judicial process .... " Id. at 943.

281. See text accompanying notes 224-31 supra.
282. Redish, supra note 20, at 1139.
283. Id. at 1141.
284. Id. at 1139-42.
285. Id. at 1141.
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would prevail unless "the burdens caused by the assertion of jurisdiction
would be so oppressive as to threaten the defendant's ability to obtain a
fair trial. . . . In such extreme situations, even a strong state interest
should be insufficient to overcome concern for the defendant. '28 6

Thus, notwithstanding his view that the "sole concern" of due process
should be "the prevention of injustice to the individual,' 2 8 7 Professor
Redish's actual test focuses only "primarily" on convenience to the par-
ties, leaving "state interest" to "inflict meaningful inconvenience" on the
defendant "when truly justified by a compelling state need. '28 8 These po-
sitions can be harmonized only if one assumes that there are identifiable
situations, unilaterally determinable by the original forum, in which it
may confidently be predicted that its own assertion of jurisdiction will be
the only way its law would be applied and that a failure to apply its law
would result in individual injustice. It is extremely doubtful that any
state can accurately undertake such forecasts, much less do so in a princi-
pled fashion. Further, the factors Professor Redish would have govern the
forum's determination of whether it has a compelling interest are redun-
dant or illegitimate. Two of these, whether the plaintiff is a state resi-
dent 89 and whether a denial of jurisdiction would diminish the state's
ability to protect its citizens,290 are already accounted for in his basic due
process formula. The third, whether the forum believes that a denial of
jurisdiction will "affect state economic or regulatory policy"' is on its
face not geared to what he demonstrates is the sole proper concern of due
process, protection of the individual. In any event, the state's law-applica-
tion interest could at most serve to prevent the kind of injustice that re-
sults from the erroneous use or interpretation of substantive law. The en-
tire concern of jurisdictional due process, however, is with preventing a
different kind of injustice, the kind associated with the litigational incon-
venience the parties may suffer without regard to, and often even before,
any determination on the merits.

286. Id. at 1141-42.
287. Id. at 1143.
288. Id. at 1142. Professor Redish is forced to acknowledge that his due process calculus

will be rid of a state interest component only "[i]f, under its applicable choice-of-law rules, a
state would not apply its own substantive law to a litigation .. " Id. at 1139-40.

289. For two reasons, Redish considers the interest of the forum-resident plaintiff insuf-
ficient to burden the defendant with an inconvenient forum. First, he acknowledges that his
own party-centered due process formula already includes the burdens a denial of jurisdic-
tion would impose upon the plaintiff. Id. at 1138, 1139 n.168. Second, he deems the possi-
bility that a forum resident might suffer prejudice in the defendant's home state "far too
speculative a basis on which to justify the imposition of meaningful inconvenience." Id. at
1139.

290. Id. at 1140.
291. Id.
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Another unwitting victim of the doctrine's wiles is Professor Whitten,
who stumbles at about the same point as Professor Redish. Professor
Whitten would employ a presumption in favor of jurisdiction which the
defendant could overcome only by demonstrating substantial practical
hardship in mounting a forum defense. He advertises this approach as
calculated to serve the interests of the forum state. "" A concern for state
interests, however, is inconsistent with his well-founded fundamental po-
sition that due process should concentrate exclusively on the convenience
of the parties.29

Professor Jay's puzzlement with the problem stems from a different
perspective. He points out, quite correctly, that Delaware's failure to have
enacted a special jurisdictional statute to reach fiduciaries of Delaware-
chartered corporations was of questionable relevance in Shaffer, given the
Court's primary stress on the contacts among the defendants, the forum,
and the litigation. 9 " Nevertheless, presumably because he continues to
quarrel with that defendant-centered stress, Professor Jay calls the Court
to task for its limited description of the "manifest interest" of the forum.
"Far more important" than Delaware's concern for the proper application
of its own law, he believes, was its interest in "providing a forum in which
the controversy can be best resolved." ' In this connection he notes that
Delaware "might have been the only place capable of serving the majority
of directors with process. . . . .." However, obtaining a forum by "neces-
sity"-really only one that would avoid fragmentation-is more a concern
of the plaintiff than of the forum,2

9
7 unless fostering nationwide judicial

economy or avoiding the possibility of conflicting decisions is a forum
state interest and one of constitutional dimension. Apparently, Professor
Jay would enhance the significance of the forum interest factor to lend
covert support to the plaintiff and thereby partially redress what he con-

292. Whitten, supra note 25, at 846.
293. Id. at 843.
294. Jay, supra note 190, at 466.
295. Id. Professor Jay acknowledges that he is compelled to minimize the significance ol

Delaware's law-application interest in Shaffer to be consistent with his earlier position thai
Delaware's law-application interest in Hanson would have been fully served if the Florida
forum had applied and fairly interpreted Delaware's laws, which Florida would have beer
compelled to do if the Court had developed meaningful constitutional restrictions on choice
of law. Jay, supra note 190, at 462, 466 & n.220. But see Ratner & Schwartz, supra note 94,
at 649 (contending, with respect to Shaffer, that "obviously, the courts best qualified" tc
interpret Delaware law governing the duties of fiduciaries of Delaware corporations are "the
courts of Delaware"); accord, Silberman, supra note 138, at 80 n.259.

296. Jay, supra note 190, at 466. Since the directors of a large corporation will usuall3
reside in different states, finding a forum in which all will be subject to jurisdiction may be
impossible unless a theory is found to uphold jurisdiction in the state of incorporation. Mea-
suring the Long Arm, supra note 76, at 141.

297. See text accompanying notes 97-98 supra.
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siders to be the courts' "dogmatic deference to defendants. 2 9 8 But the
plaintiff's interest, if recognized at all, should be recognized directly,29

and if it is, should not be counted twice. 00

Each of these formulations of forum interest (with the exception of
Professor Jay's, which has state interests front for the interests of the
plaintiff) erroneously assumes that interests other than those of the par-
ties are at stake in the personal jurisdiction determination. By contrast,
whatever their other deficiencies, each of the formulae of "fairness" or
"reasonableness" to the defendant that the Supreme Court has worked
out since International Shoes " operates on the contrary, correct premise
of individual rights. Each allows the plaintiff to call the defendant to ac-
count in any forum in which the defendant should reasonably expect that
he will have to defend particular claims or in which it is fair to require
him to do so, apart from his expectations, because he has invoked to a
significant degree that forum's benefits and protections. Satisfaction of
one of these formulae should be the sole requisite of jurisdiction, not just
its prerequisite. The interests of government are superfluous or dangerous
lard in the recipe, for these interests have no logical bearing on the criti-
cal question of fairness to the defendant302 as reflected by his forum
contacts.3

0 3

Admittedly, the test advanced here would occasionally require the de-
nial of jurisdiction "even if the defendant would suffer minimal or no in-
convenience '8 0 4 from being forced to litigate in the plaintiff's forum of
choice. It would not do so, however, on the ground of World-Wide that
due process sometimes acts "as an instrument of interstate federalism." 05

Instead, jurisdiction would be denied only where one of the evolving de-
fendant's fairness tests could not be met, for want of sufficient contacts
by the defendant with the forum. These instances should be quite rare 06

298. Jay, supra note 190, at 466.
299. See text accompanying notes 232-36 supra.
300. See text accompanying note 98 supra.
301. See note 260 supra.
302. The plaintiff's interests in the personal jurisdiction decision are on a similar plane

and may well deserve to be taken into account directly by the tests that assess the overall
fairness of asserting jurisdiction over the defendant. See text accompanying notes 232-36
supra and 341-45 infra.

303. See Jay, supra note 190, at 468; Brilmayer, supra note 103, at 105, 107.
304. World-Wide, 444 U.S. at 294.
305. Id.
306. Professor Posnak gives the example of a New Jersey plaintiff who is involved in an

accident in New York with a New York resident who has had no contact whatever with the
New Jersey forum. New Jersey is the place where it would be most convenient for the defen-
dant to defend (even though he resides in New York), a forum that has a significant interest
in the controversy (presumably by virtue of the plaintiff's residence there), and is the most
convenient from the standpoint of witnesses and judicial administration. Professor Posnak
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far less frequent than under the Court's announced course in World.
Wide. More important, the factors in the fairness formulae are at leas1
somewhat more objectively ascertainable, and the formulae themselves al
least somewhat easier to apply, than are those at issue in an evaluation ol
government interests 0 1 or under the most likely alternative test, a case
by-case evaluation of the travel and litigation inconveniences of thf
parties.

3 0 8

C. Other Due Process Contexts Distinguished

Individual due process rights have been curtailed in favor of govern
mental interests in a number of other contexts. 09 It is therefore incum.
bent on a critic of the forum state interest doctrine to confront thosr
other contexts and attempt to demonstrate why the governmental inter
ests credited there should not also be credited, or credited to the sami
degree, in the personal jurisdiction determination.

The formulations of forum state interest in the jurisdictional cases beai
a surface similarity to formulations that acknowledge the interests of thi
state in cases deciding challenges to the procedural due process aspects o:

concludes that a timely motion to dismiss for lack of personal jurisdiction would be granted
simply because the defendant has no "judicially cognizable ties" with New Jersey, in thi
sense intended by World-Wide. New Jersey should therefore defer to New York an(
thereby promote interstate federalism. Posnak, A Uniform Approach to Jurisdiction Afte
World-Wide and the Abolition of the 'Gotcha' Theory, 30 Emory L.J. 729 (1981).

A situation like this would be highly unusual. By hypothesis, plaintiff's forum of choic
would be a state reasonably proximate to the residence or corporate nerve center of thi
defendant. The plaintiff, unwilling to risk an expensive, unnecessary, and, after World
Wide, probably fruitless pretrial jurisdictional dispute, would probably forego the margina
convenience of suing in his home state and would choose instead to file in the defendant'

307. See Part IV infra.
308. Professor Whitten proposes a presumption in favor of jurisdiction unless the defen

dant demonstrates objectively that the "burdens imposed by suit in the particular court ar,
so great that [he] is, as a practical matter, unable to defend there adequately." Whitten
supra note 25, at 846.

Whitten contends that his proposed rule would be simpler to apply than the "vague bal
ancing [under minimum contacts theory] of interests whose weight is never described in an:
precise manner." Id. at 846. As argued herein, however, minimum contacts analysis coub
and should be able to function without many of the state interests that, until Rush at leasi
have so much been in vogue. It is not apparent why the minimum contacts factors tha
assess the nature and degree of the defendant's contacts with the forum are any more diffi
cult to apply than the factors involved in Professor Whitten's own proposed inquiry inb
"the necessities of travel, living temporarily away from home, transporting evidence, etc.4

Id.
309. Professor Redish's accurate observation that in every context other than persona

jurisdiction due process is concerned with the rights of the individual, Redish, supra not
20, at 1113-14, elides the fact that the protected scope of those rights is often arrived at b:
balancing them against the legitimate interests of government.
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state administrative proceedings. The level of procedural due process to
which the individual subject of state administrative proceedings is enti-
tled depends on the balancing of a melange of public and private inter-
ests. The threshold issue is whether the subject is entitled to any proce-
dural due process, which depends on whether he has a "property" or
"liberty" interest that the Court considers substantial enough to merit
due process protection. If some due process protection obtains, the task is
then to decide which "incidents" of due process (for example, notice,
counsel, a record of the proceedings) are required under the circum-
stances. The state's own interest in summary adjudication is balanced
against the gravity of the individual's liberty or property interest and
against the likelihood that particular due process incidents would be use-
ful in protecting that interest.3 10

The weight justly accorded to the state's interest in those cases should
not be transferable to the personal jurisdiction determination, because of
the differences between the state's interests and functions in the two
types of proceedings. In the administrative setting-for example, a pro-
ceeding to revoke a liquor license-the state not only furnishes the forum,
it initiates the proceeding and is directly interested in the outcome as a
litigant. Its interest in summary adjudication derives both from its desire
to conserve public resources and, more importantly, to vindicate the pub-
lic policies that the proceeding seeks to further. By contrast, in most civil
litigations, the state is not a party, but simply provides the forum. In
providing that forum, the state, through its judges, must remain faithful
to its obligation to conduct itself impartially, in the manner that we have
come to consider "judicial." The state must not take an adversary stance
in that setting, as it may and must when it acts in its sublegislative ca-
pacity as de facto prosecutor in an administrative proceeding. It should
be clear from separation-of-powers dogma, as well as, in a state -court

310. See, e.g., Greenholtz v. Nebraska Penal Inmates, 442 U.S.. 1, 12-16 (1979)(state's
interest in avoiding adversary proceedings outweighs prisoner's interest in expectancy of
parole); Ingraham v. Wright, 430 U.S. 651, 680-82 (1977)(state's interest in preserving public
school discipline outweighs student's interest in not being paddled); Mathews v. Eldridge,
424 U.S. 319, 347-49 (1976)(government's interest in conserving fiscal and administrative
resources outweighs individual's interest in continued receipt of Social Security disability
payments). But see, e.g., Perry v. Sindermann, 408 U.S. 593, 599-602 (1972)(teacher's inter-
est in continued employment at state college outweighs state's interest in terminating his
employment); Morrissey v. Brewer, 408 U.S. 471, 483-90 (1972)(parolee's interest in condi-
tional liberty outweighs state's interest in discretionary parole-revocation decision); Bell v.
Burson, 402 U.S. 535, 539 (1971)(individual's interest in not having his driver's license sus-
pended outweighs state's interest in enforcing insurance regulations); Wisconsin v. Constan-
tineau, 400 U.S. 433, 436-37 (1971)(individual's interest in not being labeled a problem
drinker outweighs state's interest in regulating alcohol consumption); Goldberg v. Kelly, 397
U.S. 254, 262-71 (1970)(welfare recipient's interest in continued receipt of benefits out-
weighs state's interest in conserving fiscal and administrative resources).

19821
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case, the supremacy principle, that the judicial branch must resolve a per-
sonal jurisdiction defense neutrally, according to the dictates of due pro-
cess, even when the civil plaintiff is an executive arm of the state."" The
due process issue raised by a jurisdictional objection should, as argued
above, be restricted to deciding where the action may fairly be heard, aa
measured by the defendant's prior forum contacts. Of course in some
cases, as, arguably, in Mulane and Shaffer, the litigational convenience
of the plaintiff may also be of prime importance. Yet the plaintiff's com-
ponent of jurisdictional due process should if anything receive lesser
weight in cases in which the plaintiff is the state, since the state will be
better able than most plaintiffs to afford to travel to the defendant's lair,

The state's interest also figures prominently in a distinct line of proce-
dural due process cases that assess the constitutionality of prejudgment
seizures of debtor property through creditor invocation of garnishment oi
sequestration devices. These cases, like those in which personal jurisdic-
tion is challenged, arise in a standard judicial setting, and in that respeci
would appear more instructive than administrative proceedings for s
comparison of the proper weight to be accorded state interests. The Su-
preme Court, despite some earlier statements to the contrary,3 12 has re-
cently recognized that these prejudgment seizure mechanisms do embod3
significant governmental interests, even when all the litigants are private
parties .3 1 One state goal is to lessen the risk of private violence attendani
upon creditor resort to self-help repossession.3" Another is to assure
pendente lite, that property at issue in a civil proceeding will not be al-
lowed to deteriorate or waste while in the hands of a debtor or third-
party possessor.s18 In the words of Mr. Justice Powell, "The governmental
function . . . is to provide a reasonable and fair framework of rules whic
facilitate commercial transactions on a credit basis. ' 's3 s That interesi
bears directly on whether to uphold the seizure device, whereas the inter-

311. No elaborate argument seems necessary to support the proposition that the execu.
tive branch should rective no additional preferences as a civil litigant than are specificai 3
provided by law. Examples of particularly authorized preferences abound, including, con.
spicuously: 31 U.S.C. § 203 (1976)(claims against the United States are subject to stringenl
requirements of notice and execution); FED. R. Civ. P. 54(d) (costs may be imposed againsi
the United States only to the extent permitted by statute). These statutes have numeromu
state law counterparts. See, e.g., GA. CODE ANN. § 81A-154(d) (1977):

312. In Fuentes v. Shevin, 407 U.S. 67, 92 (1972), the Court wrote that state prejudg.
ment replevih statutes "serve no ... important governmental or general public interest
They allow summary seizure of a person's possessions when no more than private gain b
directly at stake." See also Martin, Secured Transactions, 19 WAYNE L. REv. 593, 65!
(1973).

313. Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974).
314. Id. at 605. See also Lindsey v. Normet, 405 U.S. 56 (1972).
315. Mitchell v. W.T. Grant Co., 416 U.S. 600, 618 (1974).
316. Id. at 624-25 (Powell, J., concurring).
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est of a forum state in having its own law apply to a civil controversy may
be addressed in ways other than upholding that state's jurisdiction.31

Another set of due process cases in which the interests of a state prop-
erly receive great weight are those in which nonjurisdictional state legisla-
tion is attacked as denying the subjects of regulation "substantive" due
process. Since the discrediting of Lochner v. New York, s1 s there are few
meaningful due process restrictions on a state's freedom to legislate, pro-
vided the state is possessed of constitutional legislative jurisdiction. The
Supreme Court's flirtations with imposing such restrictions-for exanple,
its striking down of "irrebuttable presumptions"-have not endured.3 19

The deference paid to the state in this setting appropriately recognizes
that the entire citizenry is the intended beneficiary of the policies embod-
ied by state regulatory legislation. The consequences of invalidating fo-
rum regulations are, therefore, extreme. Not only will the legislative poli-
cies not be applied to the parties in whose action the statute was
successfully challenged, but, if the attack went to the face of the statute,
those policies will no longer affect anyone's primary conduct, at least in
the deciding jurisdiction. In contrast, the only matter directly concluded
by a personal jurisdiction decision is where the action will be heard,
which is chiefly of concern to the parties. Even when the jurisdiction of

317. See text accompanying note 229 supra and Part HID infra.
318. 198 U.S. 45 (1905); see, e.g., United States v. Carolene Products Co., 304 U.S. 144

(1938); West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937); Nebbia v. New York, 291 U.S.
502 (1934).

319. The irrebuttable presumption notion was voiced by Shapiro v. Thompson, 394 U.S.
'618, 631 (1969)(holding offensive to due process a "non-rebuttable" presumption about the
motivations of persons who had recently moved to a state and then applied for welfare);
Stanley v. Illinois, 405 U.S. 645 (1972)(invalidating what was in effect an irrebuttable state
declaration that an unwed father is not fit to be given custody of his child); and Cleveland
Bd. of Educ. v. LaFleur, 414 U.S. 632 (1974)(condemning a statute that precluded public
school teachers from demonstrating that they were fit to teach after the fourth month of
pregnancy). Professor Tribe shows how this device "has become anything but an 'engine of
destruction for countless legislative judgments,'" in light of cases like Usery v. Turner Elk-
horn Mining Co., 428 U.S. 1 (1976), and Weinberger v. Salfi, 422 U.S. 749 (1975), which
upheld irrebuttable presumptions contained in federal statutes that provided for compensa-
tion to miners and social security claimants, respectively. L. TRIBE, AMERICAN CONSTITU-

TIONAL LAW 1095-96 (1978). At least one court has cast considerable doubt on whether La-
Fleur survives at all after Kelley v. Johnson, 425 U.S. 238 (1976). Trafelet v. Thompson, 594
F.2d 623 (7th Cir. 1979). Moreover, there is a strong suggestion in LaFleur that the Court's
invocation of the due process irrebuttable presumption doctrine was little more than the
transient product of perceived judicial necessity. The challenged mandatory maternity leave
regulations of the public employer were applied to the plaintiffs only one year before the
employer became subject to Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e(b)-
2000e-1, as amended by Equal Employment Opportunity Act of 1972, Pub. L. 92-261, 86
Stat. 103, under which, the Court strongly suggests, those regulations would have been held
invalid. 414 U.S. at 638 n.8.
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plaintiff's chosen forum is denied, forum policy may still prevail as be
tween the parties because the law chosen by an alternative forum may bf
consistent with that of the first. 20 In any event, a state has a far greatei
interest in resisting an across-the-board invalidation of a regulatory stat
ute designed to benefit the entire populace than in attempting to ensur
that the policy of such a statute will be applied to a particular contro
versy with interstate elements. Finally, we assume that the challengec
state law, intended to apply domestically as well as beyond the state',
borders, reflects a balanced, nondiscriminatory political consideration; n(
such assumption is warranted with respect to jurisdictional legislation ad
dressed solely to nonresidents."2 '

D. Undesirable Policy Consequences of the Doctrine

Placing substitute reliance on forum or other governmental interest,
upsets the private-party balance of convenience with which jurisdictiona
due process should be solely concerned. This is because a "fluid interesi
analysis" that involves factors other than the defendant's contacts witi
the forum state invites courts "to consider and weigh local interests,'
which in turn serve as "at least a partial substitute for minimum con.
tacts. .... "8322 Since the minimum contacts formulae, although formall3
focussed on defendants, inevitably reflect the convenience interests ol
both parties,8 3 either party stands to lose when a court actually credits E
forum state's interest.

As the forum state doctrine has been elaborated, the more likely losei
is the defendant. The effect of giving sway to a forum's interest may be t(
lower the threshold of fairness to which the defendant is constitutionall3
entitled. In practice, the defendant may even have to swallow some con-
stitutionally "acceptable" quantum of unfairness. This would be the re-
sult of the approach taken in Shaffer, World-Wide, and Rush by Mr. Jus-
tice Brennan, who readily acknowledges that his own calculus would
trade off some degree of fairness to the defendant for a heightened evalu-
ation of the interests of the plaintiff and forum state.8 2'

320. See Redish, supra note 20, at 1140 n.170. See also note 354 infra.
321. Carrington & Martin, supra note 269, at 237.
322. Louis, The Grasp of Long Arm Jurisdiction Finally Exceeds Its Reach, 58 N.C.L

REv. 408, 430, 432 (1980); cf. 22 B.C.L. REv., supra note 138, at 387 (contending that World-
Wide and Rush made federalism the preeminent jurisdictional factor and thereby reduced
the importance of fairness to the defendant).

323. See text accompanying notes 232-36 supra.
324. See Part III of his dissent in World-Wide and Rush, 444 U.S. at 301, 307-10. Mr.

Justice Brennan suggests that it may be inappropriate for the majority in World-Wide tc
uphold limitations on the jurisdiction of the plaintiff-chosen forum in the name of promot.
ing the sovereignty of defendants' home states. 444 U.S. at 311-12. It is difficult to under-
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Even though the defendant has generally received a fair shake in the
decisions following International Shoe, the possibility that the defen-
dant's rights will be sacrificed is not fanciful. One real danger of contin-
ued ostensible reliance on the governmental factors is that their very
availability encourages the Court to duck a rigorous application of the
formulae for fairness to the defendant. This is particularly tempting be-
cause none of these formulae is, to say the least, self-executing.328 The
Court seems to have resorted to precisely such a dodge in Mullane, which
would have been more soundly rationalized on the basis of fairness to the
parties .3 A recent example emerges from the legislative and judicial af-
termath of Shaffer.

Within two weeks3 2 7 of the Supreme Court's decision, the Delaware leg-
islature took the Court up on its explicit invitation " to give statutory
expression to Delaware's interest in subjecting nonresident corporate
fiduciaries to jurisdiction. The result was a statute which provided that
the subsequent acceptance of a directorship, or continued service as a di-
rector of a Delaware-chartered corporation, would constitute the direc-
tor's consent to be sued in Delaware with respect to claims concerning
corporate affairs. 2  Although on its face this statute is designed to secure

stand, however, why promoting the sovereign interest of the defendant's home state is any
less appropriate than promoting the interests of the forum state at the expense of the rights
of the defendant.

325. See the formulae discussed in note 260 supra. The Court itself recognizes that each
formula calls for a careful, case-by-case factual assessment of the degree of relatedness be-
tween plaintiff's allegations and defendant's forum contacts, or of the regularity and sub-
stantiality of defendant's "unrelated" forum contacts. See Kulko, 436 U.S. at 92, and Per-
kins, 342 U.S. at 445, respectively.

326. See text accompanying notes 96-103 supra.
327. Ratner & Schwartz, supra note 94, at 644.
328. In the words of the Delaware Supreme Court, "Section 3114 was enacted in re-

sponse to the comments [about consent] made in footnote 47 and the accompanying text in
Shaffer v. Heitner .... Armstrong v. Pomerance, 423 A.2d 174, 175 n.2 (Del. 1980).

329. DEL. CODE ANN. tit. 10, § 3114 (Supp. 1980). Section 3114 provides in pertinent
part:

(a) Every nonresident of this State who after September 1, 1977, accepts election
or appointment as a director, trustee or member of the governing body of a corpo-
ration organized under the laws of this State or who after June 30, 1978, serves in
such capacity and every resident of this State who so accepts election or appoint-
ment or serves in such capacity and thereafter removes his residence from that
State shall by such acceptance or by such service, be deemed thereby to have
consented to the appointment of the registered agent of such corporation (or, if
there is none, the Secretary of State) as his agent upon whom service of process
may be made in all civil actions or proceedings brought in this State, by or on
behalf of, or against such corporation, in which such director, trustee or member is
a necessary or proper party, or in any action or proceeding against such director,
trustee or member for violation of his duty in such capacity, whether or not he
continues to serve as such director, trustee or member at the time suit is com-

1982]
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jurisdiction on the basis of consent, the Delaware Supreme Court has ul
held an exercise of jurisdiction under the statute on the ground that De
aware has now expressed the same state interests that existed but wel
not codified at the time of Shaffer.330 In doing so the court relied upon
characterization of McGee as standing for the proposition that if "the di
fendant's contacts are minimal, but the state's interest in providing a ft
rum is strong, the exercise of jurisdiction is constitutional. '"331 A simile
North Carolina statute s3 in effect before Shaffer, has also since been ur
held largely because North Carolina had made manifest the interest the
the Supreme Court in Shaffer found Delaware had not.3 3 3.

The state interest rationale of these decisions raises two distinct constj
tutional problems. First, there is the clear and obviously fallacious impli
cation that the states can "draft away their constitutional problems b
making their jurisdictional statutes more specific. 33 4 Second, with no sig
nificant change in the litigational facts that should have governed the dE
termination of fairness to the defendant, jurisdiction is now upheld be
cause of the unilateral decision of the state legislature to make manifes
the forum's preexisting interests. From the defendant's standpoint, c
course, the legislative act is wholly fortuitous and not purposeful ani
should therefore make no difference to jurisdiction. Concededly, a con
sent statute of the sort at issue may alter the defendant's expectations b,
affording him a form of notice that his ongoing relationship with the fu
rum may subject him to jurisdiction there on claims related to that rela
tionship; and such notice and its effect on expectations may be relevan
to a McGee-type "relatedness" basis of minimum contacts jurisdictior
But in cases like Shaffer and the later Delaware and North Carolina case
approving "director-consent" statutes, the plaintiff's claim does not aris
out of the corporate fiduciaries' forum activity and hence the notice flow
ing from the statute does not further any basis of jurisdiction predicateo

menced. Such acceptance or service as such director, trustee or member shall be a
signification of the consent of such director, trustee or member that any process
when so served shall be of the same legal force and validity as if served upon such
director, trustee or member within this State and such appointment of the regis-
tered agent (or, if there is none, the Secretary of State) shall be irrevocable.

330. Armstrong v. Pomerance, 423 A.2d 174 (Del. 1980). The Court relied both on Dels
ware's law-application interests and its desire to provide a single, definite forum in whic]
shareholders could challenge the actions of corporate management. Id. at 177-78.

331. Id. at 177 n.6 (citing Measuring the Long Arm, supra note 76, at 132 n.40).
332. N.C. GEN. STAT. § 55-33 (1977)(enacted 1955).
333. Swenson v. Thibaut, 39 N.C. App. 77, -, 250 S.E.2d 279, 290 (1978), appeal dis

missed, 296 N.C. 740, 254 S.E.2d 181 (1979).
334. Brilmayer, Legitimate Interests in Multistate Problems: As Between State ant

Federal Law, 79 MICH. L. Rav. 1315, 1323 (1981).
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on minimum contacts.335 What this notice obviously does bolster is a ba.
sis of jurisdiction predicated on a form of realistic, advertent consent.8 6

It is interesting to speculate why the Delaware Supreme Court, although
acutely conscious that the new statute was constructed in terms of con-
sent,"7 ignored that rationale altogether and sustained it under the rubric
of minimum contacts, as bolstered by the factor missing in Shaffer, a suf-
ficiently manifested state interest.3 8 The contradictory language of Shaf-

335. See, e.g., Shaffer, 433 U.S. at 213.
336. Examples of such consent are contained in note 260 supra.
337. See note 328 supra.
338. Even when the Delaware Supreme Court observed that the new statute would put a

nonresident on notice of the jurisdictional consequences of accepting benefits and protec-
tions conferred by Delaware, it overlooked the obvious relevance of notice to the fact of
consent and considered it relevant only to the general minimum contacts question of pur-
poseful availment of forum benefits and protections. Armstrong v. Pomerance, 423 A.2d 174,
178-79 (Del. 1980); see Sun First Nat'l Bank v. Miller, 77 F.R.D. 430, 439 (1978). See also
Shaffer, 433 U.S. at 218-19. (Stevens, J., concurring). Perhaps in the wake of Shaffer's
declaration that "all" assertions of personal jurisdiction should be assessed within the mini-
mum contacts matrix, 433 U.S. at 212, the Delaware Supreme Court felt foreclosed from
scrutinizing the new statute for consistency with a rationale of consent. Certainly the stat-
ute itself does not stray far from the "nexus" test of minimum contacts, since it restricts the
reach of Delaware's jurisdiction to claims related to the director's corporate functions.

The Delaware Supreme Court stressed that "§ 3114 authorizes jurisdiction only in actions
which are inextricably bound up in Delaware Law and where Delaware has a strong interest
in providing a forum for redress of injuries inflicted upon or by a Delaware domiciliary, i.e.,
the Delaware corporation." Armstrong, 423 A.2d at 176 n.5. Accordingly, its application is
limited to cases in which the plaintiff's claim, even if it does not arise directly out of any
action taken by a director in Delaware, does bear at least some relation to the defendant's
forum contact, namely, his service as a director of a corporation chartered by that state.
Another plausible reason why the court may have given consent such a wide berth is that
the minimum contacts analysis enjoys far greater respectability in the current jurisprudence
of personal jurisdiction than does any basis of consent. Even legitimate versions of consent
are in bad odor, for they are indiscriminately lumped with the kind of illegitimately ex-
tracted consent typified by the nonresident motorist and securities cases antedating Inter-
national Shoe.

Mr. Justice Brennan, for example, believes that Delaware's failure, before Shaffer, to en-
act a director-consent statute is not even "especially meaningful," since he considers any
sort of consent scheme, "expressed or implied," as merely a "fictional outgrowth" of the
jurisdictional framework created by Pennoyer, which he sees the Court as having rejected.
Shaffer, 433 U.S. at 227. (Brennan, J., dissenting).

It would be unfortunate if the understandable judicial hostility to the fictional "implied"
species of consent, coupled with the lure of the forum state interest doctrine, were to blind a
court to the possiblity that a consent rationale might yield fairer results than standard con-
tacts analysis in this special situation of nonresident directors of forum-chartered corpora-
tions. On the one hand, the consent theory might condemn an exercise of jurisdiction that
minimum contacts balancing would permit, arguably unfairly, by allowing the forum's inter-
est to compensate for inadequate forum-defendant contacts. The Delaware and North Caro-
lina cases following Shaffer furnish a possible example. On the other hand, the consent
rationale could serve to uphold a fair exercise of jurisdiction when the technical require-
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•fer left the "state interest" door wide open, notwithstanding the Suprem,
Court's ambivalent caution, "moreover," that Delaware had not beei
shown to be a fair forum. That caveat clearly has not cured the potentis
excesses of the state interest doctrine, for the Court assigned no relativ,
weights to manifested forum interest, on the one hand, or to the defen
dant's forum contacts, on the other. -3 It is therefore hardly surprisin
that, on facts that the Delaware Supreme Court acknowledges were sub
stantively indistinguishable from Shaffer,3 40 and therefore no more fair t
the defendant, the result would change solely because of the action of th,
Delaware legislature.

Somewhat less obviously, adding forum or sovereignty concerns to thi
jurisdictional hopper could also work to the disadvantage of the plaintiff
The general jurisdictional rules are already weighted in favor of the de
fendant. This tilt toward the defendant""1 is understandable, since thl
plaintiff chooses the battleground and can thereby compel a nonresiden
defendant to litigate in the forum at least about personal jurisdiction (o
forum non conveniens) or risk the major disadvantages attendant upoi
default.34' Still, if the plaintiff can surmount the jurisdictional hurdle

ments of the minimum contacts tests could not be met. For example, in the Shaffer situs
tion, there is some degree of claim relatedness, in that defendant's non-Delaware conduc
was calculated to injure a Delaware-chartered corporation and was undertaken in the cours
of managing its affairs, but the claim does not directly concern alleged conduct by the direc
tors in Delaware. Thus, the close degree of relatedness that is required by McGee and th
cases refining it is approached, but not fully satisfied. Similarly, it is clear that the nonresi
dent directors of a Delaware-chartered corporation enjoy several benefits and protections c
Delaware law, although they do not regularly and continuously invoke benefits and protec
tions so substantial that it would be fair to subject them to suit there on a claim havin
nothing to do with corporate affairs. As a result, elements of the Perkins test are preseni
but the test is not satisfied in full. Although, arguably, the Court should approve minimur
contacts jurisdiction when there is such a blend of claim-related and nonclaim-related con
tacts, it has not expressly done so. A consent theory could bridge this gap in minimur
contacts analysis.

339. The problem of assigning weights to forum interests is complicated by World
Wide's brand of "interstate federalism." The concept seems to assume that in virtually an
transaction or controversy involving interstate elements, at least one state in addition to th
forum has an interest either in the vindication of its substantive policies or in affording
convenient battleground to a litigant. If that is so, then forum state interest doctrine mus
not only assign a weight to the interest expressed in a statute of the forum, but must als
identify and assign weights to the competing interests of other potentially involved state
and resolve the resulting conflicts.

340. Armstrong v. Pomerance, 423 A.2d 174, 180 (Del. 1980). "The only substantive dit
ference for present purposes between Shaffer and the instant case is the existence of § 311
as the basis for jurisdiction; we think that is sufficient to render the assertion of in per
sonata jurisdiction constitutional in this case." Id.

341. See text accompanying notes 237-42 supra.
342. This understanding, incidentally, furnishes at least a partial answer to Professo

Jay's harsh criticism of modern minimum contacts rules as perpetuating "arbitrary defer
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and select a forum reasonable to the defendant, there is no good reason to
exacerbate his burden by requiring him to fortify his choice by reference
to the grab-bag of governmental factors identified in the recent cases. Yet
the Court's current position may dictate just that. 4

' Even if the forum
the plaintiff has chosen is fair to the defendant, his choice may be dis-
turbed if that forum is not interested in the controversy itself or if its
assertion of jurisdiction would somehow be inimical to the interest of an-
other potential forum or the "interstate judicial system." 4 4 Setting aside
the plaintiff's choice on those grounds would effectively dissipate his nat-
ural tactical advantage, which would, in turn, undermine the justification
for elevating the defendant to the role of primus inter pares in the cen-
tury-long formulation of rules on personal jurisdiction.345

At first blush there is something rather reassuring about the Court's
recent admonitions that forum or other governmental interests may be
"considered"' 6 or are "relevant" 47 only after it is somehow indepen-
dently determined that the forum is litigationally fair to the defendant.
In practice, it is not so easy to extricate the questions of fairness and
forum interest. Placing any significance on the presence or absence of a
forum interest will at best add nothing to the threshold fairness decision
and at worst unfairly disadvantage one of the parties.

Suppose that a court, applying a claim-relatedness test of contacts,
finds that the forum is fair to the defendant and then "considers" that
there is no evident forum interest in asserting jurisdiction. That "consid-
eration" either will or will not dislodge the plaintiff's choice of forum. It if
does not, the court had no need to examine the forum's interest. If it

ence," "nonprincipled bias," and "ancient favor" toward defendants. Jay, supra note 190,
at 464, 473, 474.

343. An example is suggested by World- Wide itself, in which the Court writes: "Even if
the defendant would suffer minimal or no inconvenience from being forced to litigate before
the tribunals of another State . . ., the Due Process Clause, acting as an instrument of
interstate federalism, may sometimes act to divest the State of its power to render a valid
judgment." 444 U.S. at 294.

In the words of a recent casenote: "As a result of World- Wide and Rush . jurisdic-
tion now can be sustained only where the defendant's effect on a state's interests is clear
and direct. If this prerequisite is not met, jurisdiction must be denied even where its exer-
cise would be completely fair." 22 B.C.L. REv., supra note 138, at 405 (footnotes omitted).

344. See, e.g., text accompanying note 180 supra.
345. It is doubtful that the Court really intends such a result. Not at the furthest

reaches of its new-found concern for government interests has the Court signaled a depar-
ture from its understanding that the prime imperative of jurisdictional due process, given
the plaintiff's initial freedom of choice, is to assure a forum fair to the defendant. To the
contrary, Rush demonstrates that the Court continues to regard that objective as
paramount.

346. World-Wide, 444 U.S. at 292.
347. See Rush, 444 U.S. at 332.
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does, the plaintiff will have been unfairly required to overcome an obsta
cle unrelated to the individual rights to which due process in this contex
should be strictly confined. Suppose, on the other hand, a case in whic]
the court is uncertain whether the forum is fair to the parties. Thi
should not be a rarity, since, as noted, the received tests of contacts ar
scarcely self-executing. 4 8 In this situation the judge will be tempted t
smooth over the shortcomings of what he might choose to label "mini
mal" fairness (incomplete conceptual or evidentiary satisfaction of a con
tacts test) by looking ahead to the "subsidiary" factor of forum state in
terest. If he succumbs to the temptation, the scales may well tip toward
or against jurisdiction because of the forum interest factor. That the Su
preme Court itself does not want the forum interest factor to tip th,
scales is best demonstrated by the Court's decisions, in which the facto
has enjoyed linguistic currency but has not been operative in the resultE

In one respect the threat posed by the doctrine seems somewhat greate
now than before. When, in Rush, the Supreme Court reinstalled the de
fendant on the throne of jurisdictional due process," 9 it held that thi
forum contacts of the plaintiff should not be determinative. 50 Is it not
fortiori clear that in a calculation properly concerned only with the par
ties the interests of a forum should not be determinative either? Yet il
after World-Wide and Rush, state interests may be counted only whei
the forum is first found to be minimally fair to the defendant,"' a forum'
interest might actually prove determinative in the fewer cases in which i
will be considered.

Compromising of the parties' interests is not the only problem entaile(
by reliance on forum interests. Another undesirable consequence of thi
doctrine, somewhat more speculative, is that it may induce the Supreml
Court to give short shrift to the separate question of appropriate consti
tutional constraints on a forum state's choice of law. When the issue ha
been raised directly, the Court has now diluted to the virtual vanishin
point any meaningful constitutional limitations on how a forum choose
between competing sources of substantive law. 5 Accordingly, reviewin

348. See note 325 supra.
349. See note 242 and accompanying text supra.
350. 444 U.S. at 332.
351. See text accompanying notes 346-47 supra.
352. Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981). As a result of the combined deci

sional developments in due process and full faith and credit, as a practical matter "there ni
longer exist any rules whose operative effect is to protect the status of the states as indepen
dent sovereigns in the federal system." Whitten, supra note 25, at 843 (emphasis in origi
nal). Professor Redish observes that while the "Court has held that the full faith and credi
clause does impose certain limitations on the state's choice of law, those limits are at pre
sent relatively weak." Redish, supra note 20, at 1132 n.139 (citing Allstate).
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courts3 5 3 concerned with principled application of choice-of-law rules
should be more inclined than before to seize on the resolution of the per-
sonal jurisdiction question as the only remaining way of implementing
choice-of-law restrictions.,

To illustrate, let us suppose what we do not now have, a strict set of
constitutional restrictions on choice of law. If those restrictions dictate, as
they might under some circumstances, that the law of State A must, un-
questionably, be applied, but the plaintiff lays jurisdiction in Forum B,
Forum B would be fully as much obliged to apply A's substantive law as
A itself would have been had the plaintiff selected it. If forum interests
were jettisoned in the determination of jurisdiction, such a salutary result
might be expected to come about more often than it has heretofore. 3"

353. The absence of constitutional restrictions on choice of law should ordinarily pose no
problem for a trial judge determined to ascertain the governing substantive law in a neutral,
principled fashion. Most states' choice-of-law rules are sufficiently flexible to allow such a
neutral inquiry; that is to say, although they may accommodate a bias in favor of applying
the forum's own law, see note 354 infra, they do not compel that bias. See Redish, supra
note 20, at 1140 n.170.

354. My colleague Ivan Rutledge has posed in substance the question whether there are
modern examples of Supreme Court decisions in which the jurisdictional challenge to a fo-
rum was overruled but the Court nevertheless indicated, or it was implicit, that the applica-
ble substantive law should be supplied by another state. Reflection brought to mind only
one such example. None of the five decisions beginning with Hanson applies, since in each
the plaintiff failed to sustain his choice of forum. International Shoe involved forum law
alone. Similarly, Mullane, Travelers Health, and McGee pointed, if anywhere, toward the
presumptive suitability of applying forum law, not foreign law, as the Court in all these
decisions purported to rely on the forum's interests in regulating the substantive contro-
versy. Only on the facts of Perkins can one infer that the Court might have required the
application of foreign law (in that case, the law of the Philippines) even though it sustained
the plaintiff's chosen forum. It is probably no accident that this principled result proceeds
from Perkins. Perkins is the only modern decision premised on a theory (the defendant's
regular, substantial, and continuous forum contacts unrelated to the plaintiff's claim) which
works when the plaintiff's claim is entirely unrelated to the defendant's forum activities and
accordingly does not trigger in the judicial imagination any supposed forum interests in the
controversy.

Scholarly comment is divided on the empirical question whether the Supreme Court's
expansive jurisdictional decisions after International Shoe have resulted in substantial, un-
warranted home-court bias in the jurisdictional and choice-of-law determinations of the
state courts. Compare Louis, supra note 174, at 143 (asserting that state courts stretched
due process too thin out of illegitimate protectionist concern for resident plaintiffs or out of
a desire to apply local substantive law) and Fischer, Shaffer v. Heitner: Some Thoughts on
Its Impact on the Doctrines of Choice of Law and Preclusion by Judgment, 30 CASE W.L.
REv. 74, 93 n.81 (1979)(contending that state court assertion of jurisdiction often results in a
choice to apply the forum's law) with Jay, supra note 190, at 455-59 (citing numerous in-
stances of jurisdictional restraint on the part of state courts) and Redish, supra note 20, at
1140 n.170 (pointing to explicit state statutory provisions instructing the forum's courts on
how to ascertain the appropriate governing substantive law, and concluding that "it is quite
likely that in many cases these standards will not lead to choice of the forum state's law").
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State B would be able to assert jurisdiction whenever doing so would oc
casion no unreasonable or unfair burden to the defendant, includinj
many cases in which it, State B, had no interest whatever in the law sur
rounding the controversy. Suppose, however, a genuine question arise
whether to apply the law of State A or State B. The resolution of tha
question should no more turn on the fortuity of the plaintiff's choice o
forum than it did in the case just put. Rather, either of those states, o
indeed any third state selected by the plaintiff, should be obliged by thl
Constitution to apply and faithfully construe the law of the state or state
whose law is pointed to by a neutral consideration of constitutionall,
mandated principles of choice of law.

At present, such a neutral consideration is rendered unlikely by thl
Supreme Court's evisceration of constitutional restrictions on choice o
law. A tightening of those restrictions would better serve the ends of sov
ereignty355 as well as due process. The plaintiff could make an effectiv
tactical choice of forum from among those fora that satisfy current juris
dictional formulae for fairness to the defendant. At the same time, th
parties, the forum, and every other state whose law is arguably applicabl
could enjoy some confidence that a forum selected purely on the basis o
fairness and convenience to the parties would nevertheless apply and givi
effect to the substantive law of whichever state had the only interest or
less certainly, the clearly greatest interest in having its law applied.

Legitimate constitutional choice-of-law considerations have not beei
addressed as adequately as part of the jurisdictional decision as the:
would have been if addressed directly, because the state interest and soy
ereignty factors by which choice-of-law considerations have been injecte(
into the personal jurisdiction decision have enjoyed only secondary o
"relevance" importance in the minimum contacts balancing process. Thi
will be even more true after Rush, now that the Court has required tha
the fairness or unfairness of subjecting a defendant to personal jurisdic
tion be determined at the outset, entirely with reference to one of th
fairness tests, before any government interest factor may be taken int
account. Furthermore, even if such fairness is found, it is not at all clea
despite some contrary intimations in World-Wide,35 6 that the absence o

355. As thus used, "sovereignty" refers to each state's desire to have its substantive la%
applied to transactions in which it has the only or the manifestly greatest interest.

356. World-Wide may come to be applied to mean that jurisdiction in every case re
quires adherence to an amorphous concept of sovereignty and not just fairness to the defen
dant. As previously argued, however, it is possible, limiting World- Wide to its facts, to in
terpret it as simply tightening up on nexus requirements by insisting on an additional laye
of relatedness between the defendant's forum contact and his resulting receipt of benefil
See text accompanying notes 190-94 supra.

The specific content given to "sovereignty" in World-Wide may just restate Pennoyer'
conception that the relevant matrix for measuring a defendant's contacts is the boundary o
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a forum's law-application interest is a reason for declining jurisdiction,
only that the presence of such an interest may be a secondary factor sup-
porting it."5 7 Accordingly, an appellate court desirous of overturning a
trial court's application of forum law out of respect for the obviously
more applicable law of another state may be no freer to do so indirectly,
by denying the forum's jurisdiction, than it is to do so directly.

The false impression that constitutional choice-of-law concerns are ade-
quately addressed by the consideration given to governmental interest
factors in personal jurisdiction adjudication may well retard the develop-
ment of meaningful constitutional choice-of-law restrictions in settings in
which that issue is raised directly. If the Court became convinced of the
futility of attempting to create constitutional choice-of-law restrictions
through the vehicle of personal jurisdiction motions it would more likely
impose those restrictions, and make them meaningful, in cases presenting
frontal challenges to choice-of-law.

Even if it does not harm the parties or impede the development of con-
stitutional choice-of-law rules, continued consideration of the forum in-
terest factor may needlessly complicate the decisional process by forcing
resources to be devoted to an issue which will not matter. Although it is
theoretically possible that state interests will play a more decisive role
after Rush, they could do so at most in a far narrower band of situations
than those in which they are considered currently. Even in its heyday,
before it was relegated to second-tier consideration, the forum interest
factor probably never proved critical to any of the Court's modern per-
sonal jurisdiction decisions. In the end, the factor may do nothing more
than squander judicial and adversarial resources.

IV. PROBLEMS OF APPLICATION AND THE LACK OF PRINCIPLED LIMITS

It might be thought that the doctrine has the saving grace of being
restricted in scope. For example, as in Shaffer and Kulko, the Court has

a state. Along these lines Professor Whitten argues:
Despite the Court's insistence that "minimum contacts" analysis performs the
"related" but "distinguishable" functions of measuring sovereign power and bur-
dens of the place of trial, it is not clear that the first-step measurement of sover-
eign power is really anything but an initial part of the inconvenience analysis. For
the Court has provided no reasoned elaboration of why the "purposeful contacts"
requirement is an appropriate measure of sovereign power; and the components of
the requirement, focusing as they do upon the ability of.the defendant to antici-
pate litigation in a particular place, seem functionally directed not at measuring
the state's interest in adjudicating a dispute, but upon protecting the defendant's
ability to plan for and defray the burdens of litigation.

Whitten, supra note 25, at 843.
357. See Redish, supra note 20, at 1139.
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sometimes declined to find a cognizable forum state interest absent legis-
lation-that expresses that interest with a fair degree of particularity. This
fond hope is shattered, however, by the unlimited variety of interests
that, at least theoretically, the doctrine has come to embrace.3 ' The
"state interest" label has been affixed to an extremely diverse spectrum ol
legislation that embodies a wide variety of private and public interests.
The concept is understood in about as many ways as there are varieties ol
statutes to express it.

A. Whose "Forum" Interest: The Plaintiff's, the Defendant's, or the
Forum State's?

The classic use of "forum" interests to serve the interests of plaintiffs is
found in McGee, where the Court minimized California's regulatory inter-
est and maximized its interest in providing the plaintiff a home-court fo-
rum. The Court said that the California Unauthorized Insurers Process
Act3 5 ' "did nothing more than provide petitioner with a California forum
to enforce whatever substantive rights she might have against respon-
dent."3 0 It appeared to make no difference to the Court that those sub-
stantive rights derived from the law of the forum. Nor was the Courl
disturbed that the statute could not have afforded the defendant Texas
insurer any notice that its solicitation or execution of the contract migh
subject it to California jurisdiction. That statute was not even in effect
until after the execution of the insurance contract at issue.3"' It is hard tc
quarrel with the Court's concern for the plaintiff in such a case, since
convenience to the plaintiff represents the flip side of inconvenience tc
the defendant. s62 Yet to the extent that the plaintiff's interest in litiga-
tional convenience figures in the jurisdictional decision, it would seem fai
preferable to consider it directly, and only once, rather than to count it
only when, or to the degree that, it happens to be reflected in a forum's
jurisdictional statute.

Hanson, by contrast, took the position that special jurisdictional stat-
utes like the one in McGee are important because of the notice they af-
ford potential defendants. This position was of course perfectly in line
with the Hanson majority's insistence that the forum be a fair one from

358. Professor Brilmayer feels that the phrase "state interest" includes the state's law.
application interest, its interest in providing a forum to residents, and its interest in hearini
the case even absent any contacts with the forum by the defendant, based solely on "forum.
litigation" contacts, e.g., the accident happened there. Brilmayer, supra note 103, at 106-07

359. CAL. INS. CODE §§ 1610-20 (Deering 1950).
360. 335 U.S. at 224 (emphasis added).
361. See Kurland, supra note 20, at 610, 622 n.80; 22 B.C.L. R.v., supra note 138, al

393.
362. See text accompanying note 232 supra.

[Vol. 32



PERSONAL JURISDICTION

the standpoint of the defendant's reasonable expectations. 6 It was some-
what bizarre, though, for the Court in Hanson to distinguish McGee on
this ground, since the California insurance statute, not having been en-
acted when the contract at issue was solicited, could not have afforded
the future defendant there any notice whatever of the potential jurisdic-
tional consequences of its primary conduct.'" In addition, Hanson seems
to make the unwarranted assumption, perpetuated in Shaffer,"" that
statutory notice is the only means by which a nonresident contemplating
a transaction with interstate ramifications could reasonably come to ex-
pect that he might be required to defend claims arising from that transac-
tion in any of the states in which his conduct might cause injury or yield
him benefits and protections.

Reliance on state statutes because they may provide notice to prospec-
tive defendants of the possible consequences of their primary activity
might often result in the erroneous assumption or declination of jurisdic-
tion. No matter how much notice a state gives a nonresident of its inten-
tion to require him to defend certain claims in its courts, the notice
standing alone cannot provide a basis of jurisdiction s66 Under Interna-
tional Shoe, the nonresident should be amenable to suit in the forum
only if he has purposefully invoked forum benefits and protections or if,
under all the circumstances (including but not restricted to his actual or
probable receipt of some statutory warning), he should reasonably have
expected that his conduct affecting a forum might require him later to
defend there claims concerning that conduct. Where the nonresident's
primary activity is of a relatively low level of sophistication, even statu-
tory notice might not be reasonably calculated to advise him of the fo-
rum's intentions and hence not sufficient to trigger the requisite reasona-
ble expectations. On the other hand, sometimes those expectations may
fairly be held to have been internally generated within a defendant even
absent any form of actual or constructive notice flowing from forum con-
tact. This is often said to be the case with claims alleging that the defen-

363. 357 U.S. at 253.
364. Kurland, supra note 20, at 622; 22 B.C.L. REv., supra note 138, at 390.
365. The majority in Shaffer assumed that because Delaware's interest in subjecting

corporate fiduciaries to jurisdiction had not been expressed by statute, the defendants had
no way of recognizing that their acceptance of fiduciary positions with a Delaware corpora-
tion could subject them to Delaware jurisdiction. 22 B.C.L. REv., supra note 138, at 393.
Mr. Justice Stevens, concurring, appeared to share that assumption. 433 U.S. at 218. See
Silberman, supra note 138, at 69. Mr. Justice Brennan challenges it, 433 U.S. at 227 nn.5-6,
pointing out, in Professor Jay's words, Jay, supra note 190, at 465, that "it must have been
clear to any knowledgeable officer or director that Delaware had used the sequestration stat-
ute to compel the appearance of nonresident corporate officials." See also Silberman, supra
note 138, at 69; Measuring the Long Arm, supra note 76, at 135.

366. See Kurland, supra note 20, at 622 n.280.
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dant's conduct was inherently dangerous to life or limb.6 7 And McGee
suggests that when the plaintiff's claim arises from a defendant's mini-
mally purposeful forum contact, dangerous or not, the defendant may be
held to a reasonable expectation of suit there even if he received no statu-
tory or other special notice of the possible jurisdictional consequences of
his contemplated activity. 6 s Similarly, if a judge is satisfied that the fo-
rum benefits and protections regularly and substantially invoked by a
nonresident make it substantively fair for the forum to demand his ap-
pearance in return, jurisdiction will attach even if the nonresident re-
ceives no prior notice, in any form, of the forum's intentions8 69 In other
words, notice is superfluous to a basis of jurisdiction that depends not on
expectations but on a rough measure of fairness as represented by an ex-
change of benefits. 7 0

If McGee treated state legislation as designed to facilitate suit by the
plaintiff and Hanson considered it a method of serving notice on the de-
fendant, Shaffer focussed on a cluster of interests attributed to the forum
itself. The majority nods towards Delaware's law-application interest,"'
but then immediately deemphasizes it by iterating Hanson's distinction
between choice of law and jurisdiction. Commentators are split over
whether a state's interest in applying its own substantive law should play
a role in the jurisdictional determination. The point of departure is their
apparent willingness 78 or unwillingness 78 to acquiesce in the Court's
demonstrated reluctance to impose meaningful constitutional restrictions
on state court choices of law other than through the personal jurisdiction
determination.7 4 Apart from the drawbacks as a matter of policy inher-

367. See, e.g., RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 37, Caveat a (1971).
368. See text accompanying note 361 supra.
369. Perkins is a signal example.
370. Only when there is doubt whether purposefully invoked forum benefits and protec-

tions are sufficiently substantial or regular to justify jurisdiction over claims not related to
the defendant's forum activity, or whether the defendant's forum contacts are sufficiently
claim related, is it necessary or desirable to resort to some other rationale, like consent, to
which the defendant's receipt of actual or probable notice, through statute or otherwise,
would be directly relevant. See discussion on consent at note 338 supra.

371. 433 U.S. at 215. The Court said that Delaware's interest "may" support a resort to
Delaware law to resolve the controversy. The majority did not, as has since been asserted,
Measuring the Long Arm, supra note 76, at 140, say that the chartering state's law "should"
control the outcome.

372. See, e.g., Folk & Moyer, Sequestration in Delaware: A Constitutional Analysis,
73 COLUM. L. REV. 749, 795-800 (1973); Ratner & Schwartz, supra note 94, at 649-50; Mea-
suring the Long Arm, supra note 76, at 140-41.

373. Jay, supra note 190, at 462, 466 n.20; Redish, supra note 20, at 1132-33; cf. Silber-
man, supra note 138, at 82 (suggesting the necessity of greater defendant-forum contacts to
support the forum's choice of law than to support its jurisdiction).

374. See text accompanying note 352 supra.
0
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ent in attempting to regulate choice of law indirectly by manipulating the
rules on personal jurisdiction,s7 giving effect to the forum's law-applica-
tion interest at the expense of the parties' rights to a convenient forum is
inconsistent with the proper individual-centered nature of the personal
jurisdiction decision.3 7 6 In any case, it may well be that the forum's law-
application interest already receives adequate recognition through the do-
mestic application of the substantive rules of law embedded in its deci-
sions and statutes.3 7 7

Dissenting in Shaffer, Mr. Justice Brennan identifies three other sup-
posed forum interests: 78  Providing restitution for an injury to the local
corporation, the nominal defendant in derivative actions; regulating the
powers extended to the corporation's officers and directors; and oversee-
ing the corporation's affairs generally because it is a creature of the fo-
rum's law. 7 9 On examination, each of these interests is probably chimeri-
cal and therefore not deserving of jurisdictional recognition even if forum
interests were otherwise appropriately credited."0

The statutes in which forum interests are expressed encompass a far
broader spectrum of forum interests than the ones canvassed in Shaffer.
These statutes are of five major kinds. Most familiar are those that de-
clare a jurisdictional basis directly, by providing that a nonresident's
specified acts in or affecting the forum will render him amenable to suit
there with respect to that conduct. Typical of these are the statutes that
provide that the sale or shipment of goods into a state will subject the
nonresident seller or shipper to jurisdiction in cases concerning alleged

375. See text accompanying notes 354-57 supra.
376. Professor Redish's readiness to credit a forum's law-application interest in a pur-

ported attempt to arrive at what is fair for the parties is particularly baffling in view of his
sound opposition to the Court's practice of regulating choice of law indirectly by manipulat-
ing rules on jurisdiction. Redish, supra note 20, at 1132-33.

377. Brilmayer, supra note 103, at 106.
378. Professor Jay would say that another state interest in the Shaffer situation is pro-

viding a forum by "necessity." That, however, is properly considered a concern of the plain-
tiff. See text accompanying notes 97-98 supra.

379. Ratner & Schwartz, supra note 94, at 648; Silberman, supra note 138, at 90; Mea-
suring the Long Arm, supra note 76, at 140.

380. The fiduciary defendants in Shaffer were sued in connection with managerial deci-
sions they made in Arizona that affected the corporation's business operations in Oregon.
To say that, as a result, the corporation suffered an injury in Delaware, the state of its
incorporation, is "carrying the 'personhood' of a corporation beyond any reasonable
bounds." Ratner & Schwartz, supra note 94, at 648. Indulging in a bit of professorial real-
ism, Professors Ratner and Schwartz also contend that Delaware's body of corporation law,
far from being "regulatory," is in fact "a permissive enabling act, the very flexibility of
which attracts corporate managers to Delaware." Id. at 649. As a result, "Delaware has no
particular regulatory interest in seeing that the directors and officers of Delaware corpora-
tions behave themselves." Id. They also view the corporation as a creation of its organizers,
not of the forum state. Id.
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defects in those goods or the circumstances of their sale. Since state
courts are not compelled by the due process clause to assert any long-arm
jurisdiction, 81 and customarily will not assert it absent local authorizing
legislation,8 2 these statutes do serve the function of recording the legisla-
ture's internal decision to have its courts hear such cases. They add noth-
ing, however, to the existing constitutional apparatus, under which juris-
diction would be sustained in the stated circumstances anyway because
the plaintiff's claim arises from the defendant's purposeful and beneficial
forum contact.

A second group consists of the justly criticized "implied consent" stat-
utes. These purport to impose jurisdiction indirectly by providing that a
nonresident who engages in a specified course of forum conduct must de-
fend certain claims there because his engaging in the act may be
"deemed" to constitute his consent to suit in the forum. These statutes
are no longer of constitutional consequence now that their fictitious con-
sent rationale has been repudiated and minimum contacts substituted in
its stead. " s

A third group of statutes purports to require nonresidents to signify
their assent to forum jurisdiction expressly, e.g., by registering with an
official of the forum or by actually appointing an agent for service. These
can be of no greater constitutional import than their "implied consent"
counterparts, unless it is still the laws" that a nonresident who acquiesces
in an illegitimate state extraction of consent is in a worse jurisdictional
posture than one who flouts the state's requirements.

It is not clear what legitimate state interests are served by a fourth
group, the sweeping "constitutional maximum" statutes. These statutes,
in terms or by judicial construction, " 5 declare the intention of the fo-
rum's legislature that its courts may accept jurisdiction over nonresidents
under any circumstances that meet minimum constitutional standards.
Thus, they do not express a legislative preference for facilitating a partic-
ular cause of action over any other or for specially serving the needs of
resident plaintiffs. These statutes do help garner judicial business for the
forum and the local bar, but it is questionable whether a revenue concern
should play any part in fixing the due process rights of the parties.8 86 The

381. See note 165 supra.
382. See text accompanying note 398 infra.
383. See text accompanying notes 74-75 supra.
384. Washington v. Superior Court, 289 U.S. 361, 366 (1933); Smolik v. Philadelphia &

Reading Coal & Iron Co., 222 F. 148, 151 (S.D.N.Y. 1915)(L. Hand, J.); see Kurland, supra
note 20, at 579-80; cf. Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U.S. 165, 175
(1939)(concerning service upon agents) and Olberding v. Illinois Cent. R.R., 346 U.S. 338,
341-42 (1953)(concerning service upon agents).

385. See text accompanying notes 404-05 infra.
386. Ratner & Schwartz, supra note 94, at 649.
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Court has recited that enabling a state court to secure jurisdiction is
"clearly a most basic and important public interest,"" 7 but the authority
relied on for this proposition has since been fairly clearly overruled.m In
any case, the Court does not explain why a generalized desire to grab a
share of the nation's judicial business is an important interest to the pub-
lic of any state, especially in an era characterized by calendar congestion.
A decision denying the forum's jurisdiction over a nonresident defendant
out of respect for the sovereignty of his home state may actually consti-
tute a detriment to the home state should the case be refiled there." 9

A fifth, and certainly the largest, body of statutes commonly relied
upon as expressing the forum's interests is not even jurisdictional. It con-
sists of those general substantive statutes that declare rights and obliga-
tions, regulate private and public activity, and constitute the bulk of any
legislature's output. This category is virtually limitless in size and scope.
If these statutes are accorded jurisdictional significance, the plaintiff may
plausibly buttress a forum's claim to extraterritorial jurisdiction when-
ever such a statute has been colorably drawn in question by the allega-
tions of his own complaint. The state's interest in enforcing these general
substantive statutes, however, is probably no greater with respect to par-
ties who are nonresidents than to those who are residents. The forum
presumably would like to see to the enforcement of its substantive poli-
cies regardless of the identity or whereabouts of the alleged violators of
its laws.

In sum, the several interests of the plaintiff, the defendant, and the
forum itself, and the innumerable statutes in which those interests have
been given voice, make it most unlikely that the forum state interest doc-
trine will be easily contained even if the interests to be recognized are
limited to those expressed by statute.

B. The False Talisman of Statutory Expression

If a forum's interest does deserve jurisdictional recognition, there is no
good reason why we should insist that that interest be manifested by stat-
ute. As will be shown, judicial decisions express the same range of inter-
ests, and presumptively are equally reliable indicators of state policy, as
the statutes to which the Supreme Court has looked for those indications.
Put otherwise, the single, tangible factor that might serve to confine the
operation of the doctrine-insistence on a statute-is essentially unprin-

387. Ownbey v. Morgan, 256 U.S. 94 (1921), cited in Fuentes v. Shevin, 407 U.S. 67, 91
n.23 (1972).

388. Ownbey v. Morgan, 256 U.S. 94 (1921), is of dubious vitality after Shaffer. See 433
U.S. at 211-12, 212 n.39.

389. Jay, supra note 190, at 402 n.200.
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cipled and at odds with the general theory favoring reliance on state
interests.

The Court's insistence on a special jurisdictional statute in Shaffer has
been termed "novel."39 0 As the preceding discussion reflects,3 9 1 however,
the Court, in attempting to ascertain the presence or absence of state
interest, has traditionally scoured only a forum's legislation. Relatively
recently, for example, the Court in McGee stressed the importance of a
particularized jurisdictional statute, and, according to the Court itself or
at least subsequent commentary, the absence of one was a major, perhaps
even primary reason for the decisions in Hanson, Shaffer, and Kulko.

Several cognate contexts suggest no reason why, if the Court counts
forum interest constitutionally significant at all, it should not consider
that interest when it is expressed by judicial decisions. Decisional law suf-
fices as an indication of state policy in all kinds of substantive law set-
tings. The most obvious example is the instruction of Erie Railroad v.
Tompkins"' that the federal courts sitting in diversity must look to the
forum's judicial decisions as well as its statutes to unearth its substantive
law. Overruling Swift v. Tyson s9s on just this point, the Court stated that
"whether the law of the State shall be declared by its Legislature in a
statute or by its highest court in a decision is not a matter of federal
concern."39 4 Decisional law is also a familiar guide to state substantive
policy for constitutional choice-of-law purposes.9 8 In some circumstances,
the Court has even recognized judicial decisions as surrogate expressions
of legislative will, as it does when it interprets statutes in light of Con-
gress' supposed knowledge of decisional constructions of previous
statutes.3 "

Deference to judicial applications of legislative policy is customary in
personal jurisdiction adjudication, too. Certain bases of long-arm jurisdic-
tion recognized at common law continue to be respected without need for
a statute.3 9 7 Although most state courts decline, without statutory war-
rant, to assert jurisdiction on a basis not recognized at common law 3

9 if

390. Measuring the Long Arm, supra note 76, at 127, 136. However, other scholarly
comment reflects the supposed necessity of state legislation to articulate a constitutional
basis of long-arm jurisdiction. See .Note, Recent Interpretations of "Doing Business" Stat-
utes, 44 IowA L. REV. 345, 360 (1959).

391. See Part II supra.
392. 304 U.S. 64 (1938).
393. 41 U.S. 1 (1842).
394. 304 U.S. at 78.
395. See Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981).
396. See, e.g., Cannon v. University of Chicago, 441 U.S. 677, 694-98 (1979); Lorillard v.

Pons, 434 U.S. 575, 580-81 (1978).
397. Silberman, supra note 138, at 66 n.177.
398. R. FIELD, B. KAPLAN, & K. CLERMONT, supra note 34, at 723; RESTATEMENT (SEC-
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an individual judge decides, correctly or incorrectly, that statutory au-
thorization is unnecessary, the resulting judgment, if consistent with due
process, will still be entitled to full faith and credit.s-s In Shaffer, the
Supreme Court felt constrained to reach the constitutional question
whether Delaware had jurisdiction based on minimum contacts even after
it invalidated a purported exercise of quasi in rem jurisdiction under the
Delaware sequestration statute. The Court recognized that the Delaware
Supreme Court had authoritatively held that the existence of minimum
contacts was irrelevant to jurisdiction under the sequestration statute and
that Delaware had no other statute which would have authorized long-
arm service under the circumstances. 00 Since the Delaware courts had
purported to exercise jurisdiction anyway, however, and since each defen-
dant had been served with a copy of the summons and complaint, thereby
apparently satisfying procedural due process, 0 1 the Court decided to
"assume that the procedures followed would be sufficient to bring appel-
lants before the Delaware court, if minimum contacts existed.' 4 2 The
Court did so in the face of the dissent's objection that a proper assertion
of the state court's jurisdiction required not just fair notice and a consti-
tutional basis of jurisdiction, but also "a statute authorizing the exercise
of the State's judicial power along constitutionally permissible
grounds .... ",408

In fact the state courts have played a striking role in the expansion of
long-arm jurisdiction. 40

4 In states whose legislatures have not sought to

OND) OF CONFLICT OF LAWS, § 30, Comment b, § 37, Caveat b (1971).
399. R. FIELD, B. KAPLAN, & K. CLERMONT, supra note 34, at 723.
400. 433 U.S. at 213 n.40.
401. The suggestion in Shaffer that procedural due process is satisfied by the actual

receipt of notice through service of the summons and complaint, even absent any constitu-
tional statute requiring the giving of such notice, may overrule, sub silentio, Wuchter v.
Pizzutti, 276 U.S. 13, 24-25 (1928). The Court in Wuchter invalidated an exercise of long-
arm jurisdiction under a statute that did provide a constitutional jurisdictional basis, on the
ground that the notice actually received by defendant, in that case through extraterritorial
service of process, "was not required by the statute." Id. at 24.

402. 433 U.S. at 213 n.40.
403. Id. at 221 (Brennan, J., dissenting). The approaches of both the majority and the

dissent to the necessity of forum statutes in exercises of state court long-arm jurisdiction are
somewhat schizophrenic. Mr. Justice Brennan's position that procedural due process is not
satisfied if the adequate notice actually received by a defendant was not required to be
given by a statute seems at variance with his related contention that the existence or not of
minimum contacts to supply a constitutional basis of jurisdiction is not "at all affected by
Delaware's failure statutorily to express an interest in controlling corporate fiduciaries." Id.
at 226. Similarly, the majority is at cross purposes in asserting that the existence of a statute
particularly expressing Delaware's law-application interest would have strengthened Dela-
ware's claim to jurisdiction while at the same time dispensing with a statute for purposes of
procedural due process.

404. Hopson, supra note 69, at 112.
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approach the frontiers foreshadowed by International Shoe, the judiciary
has reached the same result by reinterpreting existing statutes.'0 Several
state courts have construed long-arm statutes that in terms give every
indication that they were not intended to reach toward the jurisdictional
horizon as though they were.4 " They have done so with the grudging
blessing of the federal courts that have been called on to review these
decisions.4 0 7 In World-Wide, the Supreme Court, faced with what it rec-

405. Id. at 112 n.10.
406. As discussed in Part III supra, the Illinois Supreme Court in Nelson construed the

long-arm statutes of that state as intended to reach to the rim of jurisdictional due process,
although the particularized sections of that legislation in terms offered no hint of such an
intent. In Gray, the Illinois Supreme Court once again turned to a construction of Chapter
110, Section 17(1)(b) of its revised statute providing for jurisdiction over a nonresident as to
"any cause of action arising from . . . [t]he commission of a tortious act within this
State .. " Allegedly, the nonresident defendant in question had negligently manufactured
in Ohio a safety valve, which had later been incorporated into a hot water heater manufac-
tured by the other defendant in Pennsylvania. Plaintiff, whom the report did not identify as
the purchaser of the heater or the valve, was injured by the explosion of the heater in
Illinois.

Although the sole alleged act of negligence with respect to the defendant in question had
occurred in Ohio, the Illinois Supreme Court concluded that the action arose from a "tor-
tious act" within Illinois. To reach this result the Court defined "tortious act" to mean the
injury resulting from the alleged negligent conduct. To support this conclusion, the Court
noted the then prevailing choice-of-law rule that "the place of a wrong is where the last
event takes place which is necessary to render the actor liable." 22 Ill. 2d at -, 176 N.E.2d
at 762-63. Whatever the merit of that rule, it seems to have no bearing on the question
principally raised by a relatedness basis (defendant had no other Illinois contacts), i.e., fore-
seeability to the defendant. Of no more obvious relevance was the court's reliance, id. at -,

176 N.E.2d at 763, upon its earlier decisions determining that limitations periods should run
from the date of injury rather than the date of negligence. While that determination sug-
gests that the occurrence of an injury is essential to the accrual of a negligence cause of
action, it does not suggest that a negligent act committed in one state should be fictitiously
treated as having taken place in another state where it results in injury.

This surreal interpretation of the words "tortious act" was not mentioned by the United
States Supreme Court when it cited Gray in World-Wide, 444 U.S. at 298.

407. There are many examples. One of the most arresting arises from a construction of a
Georgia statute that was designed to effect long-arm jurisdiction over nonresident alleged
tortfeasors and was patterned after Section 1.03(a)(f) of the Uniform Interstate and Interna-
tional Procedure Act. See 11 GA. L. REv. 149,. 177 (1976). It provides that courts of that
state may exercise personal jurisdiction over any nonresident as to a cause of action arising
from the commission of a tortious injury within the State, caused by an act or omission
outside the State, "if the tortfeasor regularly does or solicits business, or engages in any
other persistent course of conduct, or derives substantial revenue from goods used or con-
sumed or services rendered in this State." GA. CODE ANN. § 24-113.1(c) (1981). The quoted
subsection stands in sharp contrast to the immediately preceding subsection, GA. CODE ANN.

§ 24-113.1(b) (1981), which authorizes jurisdiction over any person causing tortious injury in
the state, by an act or omission also in the state, without regard to whether the nonresident
conducted any forum business, engaged in any other persistent course of forum conduct, or
derived any revenue from forum transactions. Thus the evident intent of the subsection
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ognized as a tortured state court application of an Oklahoma long-arm
statute, nevertheless acquiesced in that application and proceeded to the
constitutional issue.4

08

relating to tortious injuries caused by acts or omissions outside the state is that it applies
only if the nonresident, in addition to having allegedly caused injury in the forum, has en-
gaged in other regular, substantial, or beneficial forum activity. 11 GA. L. REV. at 181. See
Seilong, Inc. v. Brema S.p.A., 271 F. Supp. 516, 520 (N.D. Ohio 1967). The U.S. Court of
Appeals for the Fifth Circuit has referred to the requirements of this subsection as "seem-
ingly more restrictive" than those of the subsection applicable to nonresidents who allegedly
cause tortious injury by their conduct in the state. Swafford v. Avakian, 581 F.2d 1224 (5th
Cir. 1978). Notwithstanding, the Georgia Supreme Court has held that the subsection pro-
viding for jurisdiction in cases of tortious injury caused by an act inside the forum also
applies to tortious acts committed outside it. This construction was first placed on subsec-
tion (b) in Coe & Payne Co. v. Wood-Mosaic Corp., 230 Ga. 58, 61, 195 S.E.2d 399, 401
(1973). As a resul-, nothing more is required in the latter case than in the former, contrary
to the unexceptionably plain words of the contrasting subsections. In the words of a federal

.district court that, with evident reluctance, acquiesced in this construction, the effect of the
Georgia Supreme Court's "expansive reading of [the in-state tortious act] subsection" is "to
virtually read [the foreign tortious act subsection] . . . out of existence and render it super-
fluous, since it adds nothing to the extent of in personam jurisdiction available under [the
in-state tortious act subsection] ..., while seemingly imposing an additional and more
stringent test of business contacts with the forum state." Thornton v. Toyota Motor Sales
U.S.A., Inc., 397 F. Supp. 476, 480 n.3 (N.D. Ga. 1975); accord, 11 GA. L. REV. at 180 (term-
ing subsection (c) "clearly superfluous" after the construction of subsection (b) in Coe &
Payne). Because the Georgia Supreme Court's somewhat baffling construction of the subsec-
tion enjoyed "continuing vitality," the federal court deferred to that construction and dis-
pensed with the business contacts requirements of'subsection (c), despite the court's clear
view that subsection (c), rather than subsection (b), was applicable to the facts. Thornton,
397 F. Supp. at 480 n.3.

Federal courts have respected similar sweeping constructions of the jurisdictional statutes
of South Carolina, Ratliff v. Cooper Laboratories, Inc., 444 F.2d 745, 746-47 (4th Cir. 1971),
and Puerto Rico, San Juan Hotel Corp. v. Lefkowitz, 277 F. Supp. 28, 29 (D.P.R. 1967).
Certainly on its face, each of these statutes is a far cry from those of California, CAL. Civ.
PROC. CODE § 410.10 (West 1973), or Rhode Island, R.I. GEN. LAWS, § 9-5-33 (1969), which
provide that their courts may assert jurisdiction on any basis "not inconsistent with" or
"not contrary to" the constitution.

The deferential approach of the federal courts to state court constructions of forum long-
arm statutes is apparently just a practical recognition that the presence or absence of a
forum state statute authorizing its courts to assert long-arm jurisdiction, or the construction
of any such statute as may exist, is and should be a matter of purely state concern and
raises no constitutional question. See Pulson v. American Rolling Mill Co., 170 F.2d 193, 194
(1st Cir. 1948); accord, Ratliff, 444 F.2d at 747 n.3, and note 165 supra. The highest court of
any state is the "final authority on the question of interpreting the state's jurisdictional
statutes, on familiar principles." R. FIELD, B. KAPLAN & K. CLERMONT, supra note 34, at
735.

408. Oklahoma's statute, OKLA STAT. tit. 12, § 1701-03(a)(4) (1971), which was relied on
as the basis of jurisdiction in World- Wide, 444 U.S. at 290 n.7, is substantially identical to
the Georgia long-arm statute discussed in note 407 supra. However, the technique the
Oklahoma Supreme Court employed in order to assert jurisdiction on facts seemingly
outside the statute's terms depended more on misapplication than on misinterpretation.
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Why is it that state court statutory constructions, even plainly con-
torted ones, 0 9 are accepted as expressive of state policy in these related
contexts, but not considered to strengthen a forum's claim to a constitu-
tional basis of jurisdiction? The Court might be concerned, quite prop-
erly, that there would be no practical limits to the forum interest doctrine
if forum policy were gauged by judicial decisions, for then the claim of
virtually any plaintiff could be said to touch on some matter on which the
forum's judiciary had spoken. Even under the current regime, however,
when the zone of state policy is circumscribed by its statutes, practical
impediments are nonexistent. Irrespective of its motives, a legislature is
free to enact special jurisdictional legislation designed to capture for its
courts a particular class of long-arm litigation. Surely one animating fac-
tor in such legislation is a desire, at present virtually unfettered, to be
politically responsive to the importunings of an organized plaintiffs'

Unlike the Georgia Supreme Court, the Oklahoma court recognized that the only section
arguably relevant to the facts was the one that pertained to a defendant who had caused
injury in the state by acts occurring entirely outside it. It therefore rejected jurisdiction
based on the subsection that authorized jurisdiction over any person "causing tortious in-
jury in this state by an act or omission in this state." World-Wide, 444 U.S. at 290 n.7.
Instead, it found statutory "authority to assert jurisdiction in the subsection requiring sub-
stantial" business contact with Oklahoma on the part of the out-of-state tortfeasor. It did
this by draining "substantial" of any realistic meaning. The record showed only that one
automobile that defendants had distributed and sold had been used in Oklahoma. Id. at
298. From this the Oklahoma Supreme Court found it "reasonable to infer, given the retail
value of the automobile, that the petitioners derived substantial income from automobiles
which from time to time are used in the State of Oklahoma." World-Wide Volkswagen Corp.
v. Woodson, 585 P.2d 351, 354 (Okla. 1978), rev'd, 444 U.S. 286 (1980). The United States
Supreme Court, on review, found this inference "less than compelling." 444 U.S. at 298.
That it quarreled with the Oklahoma court's inference is indicated by its own characteriza-
tion of the benefits defendants derived from Oklahoma as the "marginal revenues petition-
ers may receive by virtue of the fact that their products are capable of use in
Oklahoma .... " Id. at 299. The Supreme Court nevertheless acceded to the Oklahoma
court's construction of the statutory requirement of "substantial revenue," for it addressed
only the constitutionality of the lower court's exercise of jurisdiction. The Court explained
this deference as resting on the lower court's statements in other cases that the subsection
in question conferred jurisdiction to the limits permitted by the federal constitution. Id. at
290. Apparently, then, the same quantum of business done by a nonresident defendant may
be "marginal" for purposes of due process, yet "substantial" for purposes of construing a
forum's long-arm statute.

409. The power of a state to construe its own jurisdictional basis statutes as it pleases
embraces the right to construe those statutes patently erroneously. See, e.g., Grobark v.
Addo Machine Co., 16 Ill. 2d 426, -, 158 NE.2d 73, 76 (1959)(contemplating situations
where the constitutional question will need to be addressed if the "state assumes jurisdic-
tion erroneously. . . . "); cf. Pulson v. American Rolling Mill Co., 170 F.2d 193, 194 (1st Cir.
1948)(holding that the extent to which a state chooses to exercise jurisdiction over a foreign
corporation is a matter for the state legislature, as construed by the state courts, and the
due process question must be reached whenever the state "has purported" to exercise
jurisdiction).
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bar.4 10 Furthermore, what ordinarily capable counsel for a putative plain-
tiff is so deficient in the skills of artful drafting as to be unable to charac-
terize his client's claim as touching on an interest embraced by some sub-
stantive or jurisdictional statute of the forum? To this extent, at least,
the defendant's share of due process is already dependent on his adver-
sary. Perhaps the Court has restricted the doctrine to the statutory realm
from a sense that the only forum interests of constitutional magnitude
are those sufficiently important to have become manifest in legislation.
Such a supposition arbitrarily assumes that common-law decisionmaking
is less competent than statutory enactment to express a state interest.
That assumption is particularly unwarranted With respect to those areas
of substantive law so firmly fixed by precedent that legislatures have
never even perceived the need or justification to invade the judicial
province.

Even when a forum interest is reflected in legislation, its significance is
likely to be questioned if the Supreme Court considers that the statute
expresses the interest with insufficient specificity."' This problem has re-
cently received express mention in both Shaffer and Kulko. Delaware did,
after all, have a sequestration statute that had been used for many years
for purposes of acquiring extraterritorial jurisdiction. The Court, how-
ever, stressed that the statute was not specifically geared to and could not
guarantee jurisdiction over nonresident fiduciaries of Delaware-chartered
corporations."12 In the opinion of Mr. Justice Brennan in dissent,4'3 as
well as subsequent commentators,' 4 Delaware's interest was sufficiently
manifested by a long history of the use of the sequestration statute to
procure jurisdiction over nonresident corporate fiduciaries, coupled with
"legislative acquiescence in decades of case law permitting the use of the
statutes for jurisdictional purposes.""45 This specificity requirement was
sliced even thinner in Kulko. By then California had a statute' 6 that
expressed its legislature's desire for California courts to reach to the con-
stitutional limit. Yet this expression of jurisdictional reach was held in-
sufficient because no statute expressed the state's "particularized inter-
est" in trying child-support cases in its courts."17  Professor Silberman

410. There are now few, if any, constitutional restraints that could rein in a legislative
whim to alter, ad hoc, its choice-of-law rules so as to call for the application of forum law to
specific controversies in which a local plaintiffs' bar had expressed a desire that forum law
apply. See generally text accompanying note 352 supra.

411. Measuring the Long Arm, supra note 76, at 136.
412. See text accompanying notes 150-152 supra.
413. 433 U.S. at 227 n.5.
414. Silberman, supra note 138, at 66; Measuring the Long Arm, supra note 76, at 134.
415. Measuring the Long Arm, supra note 76, at 134.
416. CAL. CIV. PROC. § 410.10 (West 1973).
417. 436 U.S. at 98.
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comments that "Even if one is sympathetic to a legislative rather than a
judicial determination of jurisdictional authority, this constitutional re-
quirement of specificity seems unwarranted."' 1

Rush seriously clouds the genuineness of the specificity requirement,
because there even Minnesota's "expressed interest" was "evidently of no
consequence."' ' I Minnesota's special jurisdictional statute expressed with
the greatest particularity its interest in assuming long-arm jurisdiction by
garnishment of a de1~t fictitiously declared to be present in the forum and
owing to the defendant by virtue of his rights under a contract of insur-
ance.4' 0 How can we explain why Minnesota's particularly expressed in-
terest in asserting jurisdiction over nonresident insureds through this gar-
nishment procedure did not save the assertion of jurisdiction attempted
in Rush from constitutional infirmity? Is it because California's interest,
recognized by McGee, in asserting jurisdiction over nonresident insurers
was expressed with any greater specificity? An examination of the perti-
nent statutes does not reflect this difference, and the Court makes no
such suggestion. Rush, then, teaches that specificity of statutory expres-
sion alone cannot ensure that a forum's interest will receive constitutional
credit. We are thus left to wonder, if a variety of statutes all specifically
express an interest in obtaining jurisdiction, what neutral principle dic-
tates the weight each ought to be accorded? Should the different claims
for relief sought to be furthered by the statutes be ranked hierarchically?
For instance, is there some reason why statutes expressing a desire to
facilitate jurisdiction over nonresidents in child-support cases (as in
Kulko), over nonresident fiduciaries of forum-chartered corporations in
derivative actions (as in Shaffer), or over nonresident insurers in life in-
surance cases (as in McGee), are entitled to any greater weight than the
statutes aimed at nonresident tortfeasors, which failed to carry the day
for the plaintiffs in World-Wide and Rush? What the Supreme Court
may have to confront after Rush is that even when a forum interest is
expressed by statute as specifically as the Court would want, it may not
make a decisional difference. On the other hand, if state policy is to be
accorded jurisdictional significance regardless of whether it is expressed
by statute or by judicial decision, as it should be in principle, the sole

418. Silberman, supra note 138, at 100. Her point is borne out by a later decision that
took Kulko's admonition to heart, denying jurisdiction in part because Iowa had "no special
jurisdictional statute . . . expressing an interest specifically in contract disputes over

fuel .... " Iowa Elec. Light & Power Co. v. Atlas Corp., 603 F.2d 1301, 1305 (8th Cir. 1979).
Under this view a state legislature would have to anticipate every conceivable claim for
relief that might be asserted by any potential plaintiff if it wished to express with the requi-
site specificity a desire to assert jurisdiction in all cases in which it might do so consonant
with due process.

419. Jay, supra note 190, at 472.
420. See text accompanying notes 195-201 supra.
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remaining mechanism for putting some bounds on the forum state inter-
est doctrine will have gone by the boards.

CONCLUSION

The forum state interest doctrine has proven persistent, pervasive, and
perverse. Continued reliance on the doctrine may also prove it to be per-
nicious. Fairness to the parties and litigational convenience should be the
only benchmarks of jurisdictional due process. To borrow from Mr. Jus-
tice Hunt, the engrafting of governmental concerns onto a framework
designed for the protection of parties is "a depreciation of a great general
principle.' 4 1 The forum state interest doctrine and its offshoots carry a
limitless potential to undermine the fairness and convenience objectives
that alone should control the outcome of the personal jurisdiction deci-
sion. At best, the notion needlessly consumes litigation resources; at worst
it may work an injustice to either of the parties and forestall the develop-
ment of needed constitutional restrictions on choice of law. These factors
counsel more than a de facto subordination of importance. They counsel
the doctrine's definitive repudiation.

421. Pennoyer, 95 U.S. at 738 (Hunt, J., dissenting).
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