Closed-End Transactions and the
Revised Truth in Lending-Some
Highlights

by Elwin Griffith*

When Congress passed the Truth in Lending Act' in 1968, the purpose
was to require creditors to provide full disclosure of credit charges to consumers.2 Congress did not intend to regulate the kinds or the amounts of
charges that creditors could impose, but wanted instead to give consumers an opportunity to make informed choices among the many credit options available.8
Though the objectives of Truth in Lending were simply stated, their
implementation led to more complexities than were first anticipated."
Full disclosure meant just that. It was not merely a question of showing
consumers how much it cost to borrow money. Regulation Z, which implemented the Act, required the disclosure of every detail that affected a
transaction in one form or another.5 It soon became questionable whether
such extensive disclosures helped the consumer significantly.
The complexity of the legislation became evident through hundreds of
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1. Truth in Lending Act, Pub. L. No. 90-321, title 1, 82 Stat. 146 (1968)(codified at 15
U.S.C. §§ 1601-67 (1976)).
2. 15 U.S.C. § 1601.
3. Regulation Z, issued by the Board of Governors of the Federal Reserve System pursuant to the Truth in Lending Act, 15 U.S.C. § 1604 (1976), stated it this way: "Neither the
Act nor this part is intended to control charges for consumer credit ....
" 12 C.F.R. §
226.1(a)(2) (1981).
4. See Durking and Elliehausen, 1977 Consumer Credit Survey (Fed. Res. Bd. 1978);
[1978] FED. RES. BD. TRUTH IN LENDING ANN. REP.
5. Regulatory analysis of revised Regulation Z, 46 Fed. Reg. 20,848, 20,941 (1981).
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cases and administrative interpretations.' Quite often there were conflicts
among the federal circuits on Truth in Lending issues that seemed peripheral. The difficulties that arose centered not on the basic disclosures
but rather on security interests, acceleration clauses, insurance premiums,
methods of rebate, and similar items,1 all of which seemed tenuously related to the cost of credit. Soon there was a clamor for simplification of
Truth in Lending. As a result, Congress passed the Truth in Lending
Simplification and Reform Act s (Simplification Act) and the Federal Reserve redrafted Regulation Z.9 This article will consider some of the major
issues in closed-end transactions 0 and will discuss the effect of these simplification efforts.
I.

APPLICATION OF TRUTH IN LENDING

Truth in Lending applies to transactions in which credit is extended
primarily for personal, family, or household purposes, and in which the
credit is subject to a finance charge or is payable pursuant to a written
agreement in more than four installments."1 A person is classified as a
creditor and is obligatea to make Truth in Lending disclosures if he either regularly extends credit or regularly arranges for the extension of
credit by another.13 Either activity must be performed with prescribed
frequency for Truth in Lending to apply.'8 If a person14 qualifies as a
6. Id. at 20,942.
7. See generally Willenzik & Leymaster, Recent Trends in Truth-in-Lending Litigation,
35 Bus. LAW 1197, 1198-99 (1980).
8. Depository Institutions Deregulation and Monetary Control Act of 1980, Pub. L. No.
96-221, Title VI, 94 Stat. 132 (unofficially codified at 12 U.S.C.A. § 226 (West Supp. 1981)).
[Hereinafter in this article the Truth in Lending Simplification and Reform Act will be
referred to as the "Simplification Act."]
9. 46 Fed. Reg. 20,848 (1981)(to be codified in 12 C.F.R. 226.1-.1503)[hereinafter in this
article the redrafted Regulation Z will be referred to as the revised regulation and the previous Regulation Z as the old regulation]. A creditor has until October 1, 1982, to comply with
the disclosure requirements of the revised regulation. 47 Fed. Reg. 755 (1982).
10. "Closed-end" credit is defined in the revised regulation as consumer credit other
than "open-end credit." 46 Fed. Reg. 20,893 (1981)(to be codified in 12 C.F.R. §
226.2(a)(10)). Open-end credit contemplates repeated credit transactions in which the
finance charge is imposed on the unpaid balance. 46 Fed. Reg. 20,893 (1981)(to be codified
in 12 C.F.R. § 226.2(a)(20)).
11. 46 Fed. Reg. 20,893 (1981)(to be codified at 12 C.F.R. § 226.2(a)(12), (a)(17).
12. 46 Fed. Reg. 20,893 (1981)(to be codified at 12 C.F.R. § 226.2(a)(17)).
13. A person regularly arranges for the extension of consumer credit only if it arranged credit more than 25 times (or more than 5 times for transactions secured
by a dwelling) in the preceding calendar year. If a person did not meet these numerical standards in the preceding calendar year, the numerical standards shall be
applied to the current calendar year.
47 Fed. Reg. 7392 & n.2 (1982)(to be codified at 12 C.F.R. § 226.2(a)(3) & n.2).
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creditor" because he regularly extends credit, the note or the contract
evidencing the credit must be initially payable to him."0 Those entitled to
receive disclosures under the old regulation included not only the primary
obligor, but also secondary parties such as endorsers, guarantors, and
sureties.' 7 The revised version' s obviates the need for disclosures to secondary parties unless the transaction is one that is subject to rescission
and unless the party's ownership interest in his principal dwelling will be
subject to a security interest.
It has been difficult at times to identify someone as a creditor. The
difficulty has arisen frequently when a seller has tried to facilitate the
issuance of credit to a consumer. For example, in Gerasta v. Hibernia
National Bank, 9 a contractor made all the arrangements for credit to be
extended by the bank. He helped plaintiffs complete the necessary documents and acted as an intermediary between them and the bank. Since
the contractor did not extend the credit, he had to be classified as an
arranger to be brought within the definition of a creditor.2 0
The court identified two basic activities that constituted arranging
credit under the old regulation.2 ' Plaintiffs, however, could not show that
the contractor had performed either activity. They could not show that
A person regularly extends consumer credit only if it extended credit more than
25 times (or more than 5 times for transactions secured by a dwelling) in the
preceding calendar year. If a person did not meet these numerical standards in the
preceding calendar year, the numerical standards shall be applied to the current
calendar year.
46 Fed. Reg. 20,893 & n.3 (1981)(to be codified at 12 C.F.R. § 226.2(a)(17) & n.3).
14. "'Person' means a natural person or an organization, including a corporation, partnership, proprietorship, association, cooperative, estate, trust, or government unit." 46 Fed.
Reg. 20,893-94 (1981)(to be codified in 12 C.F.R. § 226.2(a)(22)).
15. "Creditor" means: (i) A person (A) who regularly extends consumer credit
that is subject to a finance charge or is payable by written agreement in more than
4 installments (not including a downpayment), and (B) to whom the obligation is
initially payable, either on the face of the note or contract, or by agreement when
there is no note contract. (ii) an arranger of credit.
46 Fed. Reg. 20,893 (1981)(to be codified in 12 C.F.R. § 226.2(a)(17)).
16. 46 Fed. Reg. 20,893 (1981)(to be codified in 12 C.F.R. § 226.2(a)(17)(i)(B)). There
was no requirement in the old regulation that the note be payable to any specific person,
thereby creating the possibility that assignees could be identified as creditors. See 12 C.F.R.
§ 226.2(s) (1981).
17. 12 C.F.R. § 226.2(u) (1981).
18. 46 Fed. Reg. 20,893 (1981)(to be codified in 12 C.F.R. § 226.2(a)(11)).
19. 411 F. Supp. 176 (E.D. La. 1975), rev'd on other grounds, 575 F.2d 580 (5th Cir.
1978). Under both the original and revised versions of Regulation Z the creditor could be
either an "extender" or an "arranger" of credit. Compare 12 C.F.R. § 226.2(s) (1981) with 46
Fed. Reg. 20,893 (1981)(to be codified in 12 C.F.R. § 226.2(a)(17)).
20. See 12 C.F.R. § 226.2(s) (1981).
21. 12 C.F.R. § 226.2(h) (1981).
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the contractor had received any consideration for his role in the credit
transaction or that he had participated in the preparation of the necessary documents. The consideration that the contractor received from
plaintiffs was for the home improvement services which he had rendered.
His willingness to facilitate the bank's extension of credit to plaintiffs did
not render him liable as an arranger. The revised regulation" would lead
the court in Gerasta to the same conclusion. In order for a person to be
an arranger of credit under the revised regulation, the lender cannot be a
creditor.2 " Since the bank qualified as a creditor, the contractor could nol
be classified as an arranger of credit.
A slightly different twist was presented in Rudisell v. Fifth Third
Bank, 4 when the contractor was held to be a creditor under the old regulation. As distinguished from Gerasta,the contractor in Rudisell not only
acted as an intermediary, but executed a credit sale agreement with the
consumer. The agreement detailed the transaction and provided for the
consumer's execution of a promissory note. The contractor helped the
consumer fill out the loan application, took the note to the consumer tc
be signed, and then assigned the note to the bank. The court pointed oul
an important difference in Rudisell that allowed it to categorize the contractor as a creditor. Since he had agreed that the consumer could defel
2s
payment, the contractor thereby became a creditor under the regulation.
Because the mechanic's lien would arise by operation of law in favor ol
the contractor-creditor, the consumer had a right to rescind and thiE
recission was effective against the bank.
Under the new regulation,2 6 the result in Rudisell should be the same.
In order for the contractor to be regarded as a creditor, the obligation
must be payble to him.27 The note in Rudisell was payable to the contractor. He promptly assigned it to the bank; thus the bank was an assignee.
By the same token, the bank in Rudisell could not be regarded as a creditor because the note or obligation was not initially payable to it. Therefore, once the contractor could be qualified as a creditor under the ne%
regulation, the mechanic's lien arising in his favor by operation of lav
would make the transaction rescindable. The bank in Rudisell may have
been surprised that the court upheld the consumer's right of rescission
22. 46 Fed. Reg. 20,893 (1981)(to be codified in 12 C.F.R. § 226.2(a)(3)).
23. The point here is that the arranger can arrange credit only through someone who h
not classifiable as a creditor under the regulation. The revised regulation, however, has beer
amended to exclude anyone (such as a real estate broker) who arranges seller financing ol
real estate. 47 Fed. Reg. 1392 (1982) (to be codified in 12 C.F.R. § 226.2(a)(3)).
24. 622 F.2d 243 (6th Cir. 1980).
25. Id. at 253.
26. 46 Fed. Reg. 20,904-05 (1981)(to be codified in 12 C.F.R. § 226.23).
27. 46 Fed. Reg. 20,893 (1981)(to be codified in 12 C.F.R. § 226.2(a)(17)(i)).

19821

CLOSED-END TRANSACTIONS

when the bank did not have a security interest in the consumer's property.' From the bank's perspective the loan was unsecured. Under the
old regulation, however, there was nothing to prevent the court from regarding both the bank and the contractor as creditors on those facts.
There would be no reason for the contractor to assign the note to the
bank if the contractor was not the original party in interest. Thus, the
contractor's dealings with the consumer put the contractor in the position
of deferring payment, even if the obligation was subsequently assigned to
the bank. This was an important link in the chain.
Another problem in Truth in Lending is determining when credit is for
a "personal," rather than a "business" purpose. Consumer credit contemplates the extension of credit "primarily for personal, family, or household purposes,"'" and, by the same token, an extension of credit primarily
for a business, commercial, or agricultural purpose is exempt.30 Although
there is no magical formula for determining when credit is "primarily" for
a certain purpose, each transaction should be examined as a whole. The
creditor must make the judgment about disclosure on the basis of all the
facts, and when there is doubt, he would be well advised to disclose. The
mere fact of disclosure, however, is not controlling on whether the transaction is subject to the requirements.
In one case,$' part of the loan proceeds was used to pay off business
debts; nevertheless the transaction was held to be subject to Truth in
Lending. The underlying reason for the court's characterization of the
transaction as a personal loan rested on the borrower's ultimate objective
of protecting his home from the clutches of his business creditors. It is,
perhaps, more germane in this type of transaction to concentrate on the
"primary" rather than the "ultimate" purpose of the loan. The ultimate
effect of the loan may have little or no relation to the primary purpose.
Thus, the resulting protection of a consumer's personal assets should not
be the determining factor if the loan was originally sought to satisfy a
commercial obligation.
There may be a tendency to designate a loan as a consumer loan rather
than a business loan if it is secured by the borrower's home. In Toy National Bank v. McGarr," the borrower's original loan was deposited in
the account of a corporation owned solely by the borrower. The loan was

28. The security interest ran in favor of the contractor because of his mechanic's lien.
29. 46 Fed. Reg. 20,893 (1981)(to be codified in 12 C.F.R. § 226.2(a)(12)).
30. 46 Fed. Reg. 20,894 (1981)(to be codified in 12 C.F.R. § 226.3(a)(1)).
31. Anderson v. Lester, 382 So. 2d 1019 (La. Ct. App. 1980). (On Jan. 26, 1981, the
Solicitor General was invited to file a brief in this case expressing the views of the United
States. 101 S.Ct. 936 (1981). On April 7, 1981, the Supreme Court denied certiorari. 101 S.
Ct. 1767 (1981).
32. 286 N.W.2d 376 (Iowa 1979).
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later refinanced and this time the borrower and his wife signed a mortgage on their home as security. Subsequently, this loan was consolidated
with a consumer loan. The borrowers sought to characterize the entire
transaction as a consumer loan to enable them to rescind the transaction,
The court did not think that Truth in Lending applied because the character of the transaction was decided when the loan was originally granted:
the purpose did not shift simply because the borrower's home was taken
as collateral.8 3 Furthermore, the wife of the original borrower was not involved in the business, and her involvement in the refinancing did not
convert the original business loan into a consumer loan.
Real estate transactions present their own problems. The Federal Reserve official staff commentary provides some guidance on differentiating
between business and consumer purposes in real estate loans. If credit is
granted to acquire owner-occupied property containing more than twc
units, the loan is deemed to be for, business purposes. 3 Credit extended
to improve or maintain owner-occupied property will be deemed to be fol
business purposes if the property has more than four units."' Credit extended to buy, improve, or maintain rental property not occupied by the
owner is deemed to be for business purposes regardless of the number ol
units involved.36
It must be noted, however, that the extension of credit in connection
with property containing less than the number of units specified is not
automatically treated as consumer credit. In those cases, the factors to be
considered are the relationship between the borrower's main line of employment and the investment; the extent of the borrower's personal involvement in the operation; the proportion of the investment3 7income tc
the borrower's overall income; and the size of the investment.
Just recently, the Fifth Circuit had the opportunity to consider a case"
in which a borrower took a loan secured by a mortgage on a house that
she had rented out for a minimal amount. Apparently, the borrower intended to return to that home after she retired but wanted to protect it
33. Id. at 378.
34. 46 Fed. Reg. 50,288, 50,297 (1981).
35. Id.
36. Id.
37. Id.
38. Tower v. Moss, 625 F.2d 1161 (5th Cir. 1980)(reversing Tower v. Home Constr. Co.,
458 F. Supp. 112 (S.D. Ala. 1978), which held that an improvement loan was not subject to
rescission because the debtor's future plans for living in the house were too indefinite). See
also Florida State Constructors Servs., Inc. v. Randall, 368 So. 2d 421 (Fla' App. 1979), in
which the court held that no consumer credit was involved. The home improvement contract in that case called for payment in 60 days. The debtor did not pay, and then the
company took a note and mortgage for the outstanding debt. The court regarded the original 60 day agreement as controlling.
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from vandalism in the meantime. The court held that her loan was "primarily for personal, family or household purposes"89 and therefore subject to Truth in Lending. In this situation, the cautious creditor should
disclose. The disclosure decision should take into account the underlying
nature of the rental.
II.

TIMELINESS OF DISCLOSURES

It has always been important to determine the appropriate time for
making disclosures under Truth in Lending. Prior to the Simplification40
Act, Truth in Lending required disclosure before credit was extended.
The old Regulation Z was even more specific by requiring disclosure
before the transaction was consummated.4 1 The regulation defined consummation of a transaction as the establishment of a contractual relationship between the creditor and the consumer, regardless of the time
when performance was due. 42 Although the Truth in Lending Act allowed
the creditor to make the required disclosures in the note evidencing the
consumer's obligation,48 that method seemed to be satisfactory only if the
creditor and the consumer were not bound by a contractual relationship
until the note itself was signed. Thus, execution by both parties of a
properly drafted loan commitment could result in a contractual relationship that required prior disclosure by the creditor even though funds
were to be advanced later, as was the case in Postow v. OBA Federal
Savings & Loan Association." The court in that case held that even if
the commitment letter as executed did not constitute a contract, the consumer's payment of a standby fee was in fact sufficient to establish a contractual relationship in support of the disclosure obligation. 4 Requiring
the creditor to disclose prior to the consumer's payment of the fee seemed
to put the emphasis in the right place. The consumer could determine his
costs before making his payment.
The revised regulation46 has now taken a slightly different turn. It de39. 625 F.2d at 1167.
40. 15 U.S.C. § 1638(b) (1976).
41. 12 C.F.R. § 226.8(a) (1981). See also Waters v. Weyerhaeuser Mortgage Co., 582 F.2d
503 (9th Cir. 1978), in which the court held that disclosures were not required prior to a
creditor's oral acceptance of a consumer's loan application; see also Truth in Lending, Proposed Official Staff Interpretation, 42 Fed. Reg. 61,249 (1977).
42. 12 C.F.R. § 226.22(kk) (1981).
43. 15 U.S.C. § 1638(b) (1976).
44. 627 F.2d 1370 (D.C. Cir. 1980). The important point in time was the consummation
of the loan transaction.
45. Id. Revised Regulation Z became effective on April 1, 1981. Creditors, however, have
until Oct. 1, 1982, to comply. 47 Fed. Reg. 755 (1982).
46. 46 Fed. Reg. 20,848 (1981)(to be codified in 12 C.F.R. §§ 226.1-.1503).
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fines consummation as the time when the consumer becomes contractually liable to accept credit. 7 Payment of a nonrefundable fee, therefore,
would not be consummation under the regulation unless that payment
obligated the consumer on the credit transaction itself. A contract between the creditor and the consumer would not necessarily constitute
consummation because the consumer might not be obligated to accept
credit. A consumer could pay consideration to the creditor for the creditor's promise to extend future credit without binding himself to take that
credit. s In that case, consummation of the transaction would be postponed to a later date. Moreover, in a residential mortgage transaction'
subject to the Real Estate Settlement Procedures Act,50 the creditor must
give a bona fide estimate of the disclosures either prior to consummation
or not later than three business days after the creditor receives a written
application, whichever is earlier."'
A valid credit contract must exist for any disclosure obligation to arise.
Thus, signing a purchase order would not normally create a contractual
relationship. If both a seller and a buyer are, however, to execute an installment sales contract, then appropriate disclosures should be given
before the contract is signed by the buyer. This is true even if the seller
has a right to cancel the sale because he cannot find a finance company to
buy out the contract. In that situation, consummation occurs at the time
the consumer is legally obligated on the installment contract to purchase
the item on credit. In those circumstances, the result should not be affected by the seller's right of cancellation.
That was the situation in Copley v. Rona Enterprises,Inc.," when the
parties signed a purchase agreement that the court regarded as a contract
for the extension of credit in connection with the sale of a mobile home.
The purchase agreement reflected the terms of the sale. Thus, although
the document could have been regarded as a simple "buyer's order," the
court viewed the agreement as committing the buyer to accept the credit
47. 46 Fed. Reg. 20,893 (1981)(to be codified in 12 C.F.R. § 226.2(a)(13)).
48. See 627 F.2d 1370, 1375 (D.C. Cir. 1980).
49. "'Residential Mortgage Transaction' means a transaction in which a mortgage, deed
of trust, purchase money security interest arising under an installment sales contract, or
equivalent consensual security interest is created or retained in the consumer's principal
dwelling to finance the acquisition or initial construction of that dwelling." 46 Fed. Reg.
20,894 (1981)(to be codified in 12 C.F.R. § 226.2(a)(24)).
50. 12 U.S.C. § 2601 (1976). The Real Estate Settlement Procedures Act of 1974 (originally enacted as Pub. L. No. 93-533, 88 Stat. 1724) was passed to provide information to
consumers on the nature and cost of settlement charges for residential real estate transactions and to implement certain changes in the settlement process.
51. 46 Fed. Reg. 20,903 (1981)(to be codified in 12 C.F.R. § 226.19(a)).
52. 423 F. Supp. 979 (S.D. Ohio 1976).
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terms set forth in the agreement." By signing the purchase agreement,
the buyer obligated himself and thus consummated the transaction.
The seller's failure to provide proper disclosure gives the buyer the
right to damages in spite of the creditor's later cancellation of the contract." It is to be noted, however, that inaccurate disclosures are not a
violation of Truth in Lending if the inaccuracy ensued from events which
occurred subsequent to the delivery of the disclosures. 6 The creditor,
however, may have to give new disclosures before consummation if the
annual percentage rate varies more than permitted by regulation."
III.

BASIS oF DISCLOSURE

An interesting question arises when a creditor and a consumer enter
into an agreement that is illegal or usurious, or changes the payments in
the loan documents. The issue often arises when an employer makes a
loan to an employee and the amount due is deducted from the employee's
salary pursuant to a payroll deduction plan. The amount and the due
dates of the payments required by the loan documents may in fact be
different from those set out under the payroll plan, and the creditor must
determine which disclosures to make in light of that difference. Before
the Simplification Act, Regulation Z called for the disclosure of the
amount and the due dates of the scheduled payments.57 Therefore, the
actual agreement of the parties was the controlling element. The revised
regulation requires the creditor to base his disclosures on the legal obligation between the parties. 8 Thus, in a situation like a payroll deduction
plan, the creditor should base his disclosures on the conditions specified
in the loan documents rather than on the terms of any collateral agreement between himself and the borrower.
A similar result should follow in those transactions in which an employee obtains a preferential rate during his term of employment with an
employer-creditor. One might expect the employer to be in a quandary
about the proper disclosures under these circumstances. Obviously the
employer will want to state the higher interest rate in the loan documents
53. Id. at 982.
54. Madewell v. Marietta Dodge, Inc., 506 F. Supp. 286, 288-89 (N.D. Ga. 1980); cf. Baxter v. Sparks Oldsmobile, Inc., 579 F.2d 863 (4th Cir. 1978)(per curiam)(had arrangements
for extension of credit been completed, the Act would have applied, 579 F.2d at 864).
55. 46 Fed. Reg. 20,902 (1981)(to be codified in 12 C.F.R. § 226.17(e)).
56. "46 Fed. Reg. 20,902 (1981)(to be codified in 12 C.F.R. § 226.17(f)). New disclosures
must be provided if the annual percent rate varies by more than one-eighth of one percentage point in a regular transaction or more than one-fourth of one percentage point in an
irregular transaction.
.57. 12 C.F.R. § 226.8(b) (1981).
58. 46 Fed. Reg. 20,902 (1981)(to be codified in 12 C.F.R. § 226.17(c)(1)).
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so that he can pursue his legal remedies if the consumer's employmen'
terminates for any reason. Thus, the employer would be well advised t(
disclose the legally enforceable agreement containing a higher rate of in
terest, even though it may not reflect the informal understanding of thi
parties during the term of the borrower's employment.5 9
It should be observed, however, that the legal obligation between thl
parties may not be the same thing as their written agreement. The lega
obligation is to be determined under state law. Thus, it is possible that
collateral oral agreement may become part of the legal obligation basec
on the law of contracts. In the final analysis, the creditor must determini
the terms of his obligation under local law and disclose those terms. Ir
most cases, the written agreement will control rather than the oral agree
ment. A different problem arises if the agreement between the partiel
contains an illegal provision. A good example is a credit agreement tha
calls for payment of a loan at a usurious rate of interest. Does the lega
obligation of the parties include a rate of interest that is void and there
fore unenforceable? In this situation the creditor is obligated to disclosi
the terms of his agreement with the consumer regardless of the effect thai
other provisions of state law might have on such terms. Thus, the creditoi
in this example would have to disclose the usurious rate agreed upon ever
though state law would invalidate the provision."
A similar problem arises when the loan agreement is void. Generally
the borrower does not have to repay the usurious interest and may in faci
keep the principal. The question in that case concerns the severity of
sanction which may find the creditor not only forfeiting the principal o:
his loan, but also subject to a penalty for a Truth in Lending violatior
affecting a legally nonexistent loan. The real question is whether tht
Truth in Lending provision should be overridden by a state provisior
that nullifies the loan transaction. The answer that the court gave in Wil.
liams v. Public Finance Corp.1 was that the state law governing th(
transaction and the Truth in Lending Act deal with separate remediel
geared to separate wrongs.6" The state objective is to penalize the viola
tion of statutory interest limits while the federal aim is to levy penaltie,
for nondisclosure.11 Therefore, to promote the objectives of Truth ir
Lending, it is entirely in order for the consumer to be given a remedy foi

59. Id.
60. 46 Fed. Reg. 20,873 (1981)(to be codified in 12 C.F.R. § 226.17(c)(1)); Truth in Lend
ing, Off. Staff Comm., 46 Fed. Reg. 50323 (1982)).
61. 598 F.2d 349 (5th Cir. 1979). See also Dryden v. Lou Budke's Arrow Fin. Co., 63(
F.2d 641 (8th Cir. 1980).
62. 598 F.2d at 359.
63. Id. at 355.
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the creditor's failure to make the proper disclosures.0 4 The court in Williams relied somewhat on Sellers v. Wollman,65 in which the borrower
was allowed to recover a penalty" even though the loan was rescinded
under the Truth in Lending Act. That reliance was understandable because the court in Sellers held that assessment of a penalty did not rule
out the additional remedy of rescission,6 ' thereby not requiring an election of remedies." The Truth in Lending Act, however, did not regard the
loan transaction as void, and the rescission remedy was affected in no way
by the legal status of the transaction. The court in Williams was confident that Congress did not intend for the federal Truth in Lending remedy to give way to a state remedy for an unrelated violation. The court
deduced this from the availability of the dual remedies of rescission and
damages in the Truth in Lending statute." Furthermore, the court did
not concern itself with the validity of the tranaction because it regarded
the issue as one of statutory interpretation.
The Simplification Act may provide a sounder basis for the decision in
Williams because the basis of disclosures under the new Truth in Lending is the legal obligation of the parties, which would no doubt be embodied in their written agreement. That should be regarded as an issue distinct from the enforceability of the agreement subsequent to disclosure.
Thus, the decision in Williams might be sustained on that basis. It would
seem inconsistent to absolve a creditor under these circumstances but to
find fault with him for his Truth in Lending omissions if the loan transaction is not void. The resolution of the problem should rest on the rationale for Truth in Lending. If the creditor does not have liability for Truth
in Lending infractions once the credit transaction is void, then he might
end up in a better position than a creditor whose loan is sustained. In
this respect the court in Williams seemed to reach a proper result. The
court seemed impressed by the fact that the creditor had advanced funds,
thereby activating the credit arrangement. Thus, the credit agreement
could be regarded as void under the statute considered in Williams, but
the consumer could not recover any payments that he had made on the
principal. One can only speculate about the court's decision if there had
been merely a consummation of the transaction without a disbursement
of funds. The court's reasoning should produce the same result. Since the
64.
65.
66.
$1000.
67.
U.S.C.
68.
69.

Id..
510 F.2d 119 (5th Cir. 1975).
The penalty under section 130 of the Truth in Lending Act could vary from $100 to
15 U.S.C. § 1640(a)(2)(A)(ii) (1976).
The right of rescission existed under section 125 of the Truth in Lending Act, 15
§ 1635 (1976).
510 F.2d at 123.
598 F.2d at 357.
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obligation to disclose arises prior to consummation, either the previous or
revised version of Truth in Lending would place the creditor in the same
position.
In Dryden v. Lou Budke's Arrow Finance Co., 7 0 the court saw no reason to forego an award of damages simply because the credit agreement
was unenforceable. In that case, though, the consumer's money was re-

funded to him and the credit transaction terminated. Therefore, unlike
Williams, there was no advancement of funds. The court, however, saw
the award of damages as a deterrent against future violations, thus making irrelevant the viability of the credit transaction. In this respect the
decisions in Williams and Dryden had something in common. The courts
did not intend to allow the ramifications of state law to obliterate the
Truth in Lending remedy.

IV.

RIGHT OF RESCISSION

With certain exceptions 7 1 the consumer has the right to rescind a
credit transaction in which a security interest is taken in a dwelling that
is his principal residence.7 2 The security interest must arise as part of the
credit transaction. Therefore, a security interest held by a contractor who

has extended credit to a consumer is rescindable because it is part of the
credit transaction. If the contractor merely receives proceeds of a loan

made by a bank to the consumer, however, the transaction with the contractor is not rescindable.73 Furthermore, liens that arise by operation of

law are not deemed security interests for disclosure purposes under the
revised regulation 7 4 but they are security interests for the purposes of the
70. 630 F.2d 641 (8th Cir. 1980).
71. The exemptions are found in 46 Fed. Reg. 20,905 (1981)(to be codified in 12 C.F.R.
§ 226.23(f)). For purposes of our discussion the most important exemption is a security
interest created or retained in the consumer's principal dwelling to finance the purchase or
initial construction of that dwelling. 46 Fed. Reg. 20,894 (1981)(to be codified in 12 C.F.R. §
226.2(a)(24)).
72. 46 Fed. Reg. 20,904 (1981)(to be codified in 12 C.F.R. § 226.2(a)(1)). It must be
borne in mind that a loan transaction is not rescindable simply because it involves a security
interest in the consumer's principal residence. The loan still must be for a consumer, rather
than for a business purpose. 46 Fed. Reg. 20,893 (1981)(to be codified in 12 C.F.R. §
226.2(a)(12)). See Sapenter v. Dreyco., 326 F. Supp. 871 (E.D. La.), afl'd, 450 F.2d 941 (5th
Cir. 1971), cert. denied, 406 U.S. 920 (1972); Toy Nat'l Bank v. McGarr, 286 N.W.2d 376
(Iowa 1979); Dorsey v. Beads, 288 Md. 161, 416 A.2d 739 (1980).
73. In such a transaction there is no connection between the bank loan and the arrangement with the contractor. There is no consumer credit transaction between the contractor
and the consumer.
74. In closed-end credit transactions the creditor must disclose the fact that he is getting
a security interest if that is the case. 46 Fed. Reg. 20,903 (1981)(to be codified in 12 C.F.R.
§ 226.18(m)).
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right of rescision. 76 The rescission right is available to anyone whose ownership interest in the property is subject to the security interest, regard76
less of whether he has executed the credit instrument.
Although a dwelling includes buildings such as mobile homes that are
considered personal property under state law, 77 the right of rescission applies only to the consumer's principal place of residence at the time of the
credit transaction. Therefore, a lien on the consumer's vacation home
would not be rescindable unless that was the consumer's principal residence. The consumer must exercise the right to rescind within three business days from the last of the following occurrences: 1) consummation of
the transaction; 2) delivery of all the material disclosures; 3) delivery of
the rescission notice. 78 The consumer's right of rescission terminates if
the consumer sells or transfers his interest in the property or if three
years have passed since consummation of the transaction.76 The creditor
must delay his performance until the three day period for rescission has
expired and he is reasonably satisfied that the consumer has, not rescinded, either by waiting a reasonable period of time after the three days
or by having the consumer sign a written statement that he has not exercised the right.80
Once the consumer rescinds the transaction, any security interest is automatically void, although the creditor must do whatever is necessary
within twenty calendar days to reflect the termination of the security interest or to return any money or property belonging to the consumer.6 '
Once the creditor has fulfilled those obligations, then the consumer must
return any money or property he received from the creditor. 8" A new pro8
vision allows the rescission procedures to be varied by court order.
Difficulties have arisen in the past over the exact sequence of events to
be followed in rescission. While both the old and the revised regulations
stipulate that the consumer is obligated to return the creditor's property
only after the creditor has carried out his own obligations, concern has
always existed about the ability or the willingness of the consumer to perform. In Bustamante v. First FederalSavings & Loan Association," the
lender took no steps to implement the customer's rescission because the
lender was not sure that a material violation had occurred. Plaintiffs felt
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.

46
46
46
46

Fed.
Fed.
Fed.
Fed.

Reg. 20,894
Reg. 20,904
Reg. 20,893
Reg. 20,905

(1981)(to be codified in 12 C.F.R. § 226.2(a)(25)).
(1981)(to be codified in 12 C.F.R. § 226.23(a)(1)).
(1981)(to be codified in 12 C.F.R. § 226.2(a)(19)).
& n.48 (1981)(to be codified in 12 C.F.R. § 226.23(a)(3) & n.48).

Id.
46 Fed. Reg.
46 Fed. Reg.
46 Fed. Reg.
46 Fed. Reg.
619 F.2d 360
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(5th Cir. 1980).

be
be
be
be

codified
codified
codified
codified

in
in
in
in

12
12
12
12

C.F.R.
C.F.R.
C.F.R.
C.F.R.

§
§
§
§

226.23(a)(2), (c)).
226.23(d)(1), (2)).
226.23(d)(3)).
226.23(d)(4)).

736

MERCER LAW REVIEW

[Vol. 33

that the bank should forfeit the loan proceeds since the bank did not
fulfill its obligations under Truth in Lending after plaintiffs had rescinded the transaction. Plaintiffs had said nothing, however, about returning the proceeds to the bank. While the court made no judgment
about plaintiffs' silence on this question, it held that plaintiffs could not
retain the loan proceeds because the forfeiture provision was not operative under the old regulation until ten days after plaintiffs' tender.85 The
court reached this conclusion while conceding that the statutory language
contemplated a tender by the consumer after the creditor had performed
its responsibilities. The consumer, however, had to make the proper
tender if he hoped to invoke the forfeiture provision against the bank."
Thus, even if he simply remained silent, the ten day period applicable
under the old regulation would not begin until an actual tender had been
made, and the forfeiture of the creditor's property would occur only after
87
that period had expired.

Similarly, if the consumer states expressly that he will not return the
proceeds, the creditor will have no obligation to terminate his security
interest." It would seem also that a tender accompanying a notice of rescission does not start the period in which the creditor is able to recover
his property, because Truth in Lending requires a tender by the consumer after the creditor has acted. When the creditor never takes any
action to discharge his responsibilities after the consumer's rescission,
however, then the consumer's tender, although premature, should be regarded as proper under the circumstances of the case.89
It has been held also that a creditor may offset the amount owed to a
consumer by the amount the consumer owes to the creditor, thereby obviating a perfunctory exchange of funds." The objective in that situation is
to allow the creditor to minimize his losses if the consumer defaults. The
possibility of offsetting money owed is attractive in pure loan transactions, but is less attractive in other financing transactions such as home
improvements when the creditor may find it difficult to estimate precisely
the value of the property to be used as the offset. If the creditor estimates
incorrectly, he then may be in violation of his obligation to refund all
money due to the consumer. 91
85. Id. at 365. Under the revised regulation the creditor has 20 days to act and therefore
the forfeiture provision would not be operative until that 20 day period had expired. 46 Fed.
Reg. 20,905 (1981)(to be codified in 12 C.F.R. § 226.23(d)(2)).
86. 619 F.2d at 365. See also Harris v. Tower Loan, Inc., 609 F.2d 120 (5th Cir.), cert.
denied, 449 U.S. 826 (1980).
87. 619 F.2d at 365.
88. Gerasta v. Hibernia Nat'l Bank, 575 F.2d 580 (5th Cir. 1978).
89. Sosa v. Fite, 498 F.2d 114 (5th Cir. 1974).
90. Harris v. Tower Loan, Inc., 609 F.2d 120 (5th Cir.), cert. denied, 449 U.S. 826 (1980)
91. See Rudisell v. Fifth Third Bank, 622 F.2d 243 (6th Cir. 1980); Tri-West Constr. Co.
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It seems fair, though, that the consumer's notice of rescission must not
be ambigious about the obligation to make full restitution of any money
or property advanced by the creditor. The consumer's ambivalence might
be interpreted as an anticipatory breach of contract, thus relieving the
creditor of his obligation to follow the statutory procedure. In recognizing
recission as an equitable doctrine, courts have prevented consumers from
profiting by an unwillingness to return the creditor's property. The revised regulation expressly sanctions judicial variation of the rescission
procedure when circumstances warrant it.
A good example of the operation of rescission occurred in Powers v.
Sims & Levin," in which a consumer rescinded because he did not receive
a disclosure statement. The creditor maintained that he had given the
consumer the required disclosures. The consumer then reaffirmed his
right to rescind but offered to return only part of the loan proceeds. This
moved the court to suggest that the consumer's second notice to the creditor was in reality an anticipatory breach because, even if that October
first letter were to be construed as an effective rescission, the creditor still
had ten days to act under the old versipn of the regulation." The consumer's premature action before the expiration of the ten day period conveyed a firm message to the creditor that the consumer was unwilling to
fulfill his obligations." In the face of that reality, the creditor was justified in standing firm to protect its security interest.
It is, therefore, appropriate for the consumer to assure the creditor that
while exercising his right of rescission he will return the consideration
advanced. When there is concern about the consumer's ability or willingness to restore the creditor to his former position, courts, in the exercise
of their equitable powers, will condition rescission upon the consumer's
performance." This inability to perform may be evident if the consumer
has tried unsuccessfully to secure additional funds from other lenders to
repay the original debt." Furthermore, conditioning rescission on the
consumer's tender of money advanced by the creditor has been deemed
appropriate even if damages are not involved."
If a seller is an arranger of credit under Truth in Lending and arranges
v. Hernandez, 288 Or. 697, 607 P.2d 1375 (1979).
92. 542 F.2d 1216 (4th Cir. 1976)
93. 12 C.F.R. § 226.9(d) (1981).
94. 542 F.2d at 1221.
95. See Rudisel v. Fifth Third Bank, 622 F.2d 243 (6th Cir. 1980); LaGrone v. Johnson,
534 F.2d 1360 (9th Cir. 1976); Palmer v. Wilson, 502 F.2d 860 (9th Cir. 1974).
96. Nietert v. Citizens Bank & Trust Co., 263 Ark. 251, 565 S.W.2d 4, cert. denied, 439
U.S. 965 (1978).
97. See Powers v. Sims & Levin, 542 F.2d 1216 (4th Cir. 1976); LaGrone v. Johnson, 534
F.2d 1360 (9th Cir. 1976); Nietert v. Citizens Bank & Trust Co., 263 Ark. 251, 565 S.W.2d 4,
cert. denied, 439 U.S. 965 (1978).
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credit to facilitate a sale secured by a lien on the consumer's property, the
consumer may rescind the entire transaction. He cannot, however, affirm
the loan while cancelling the sale. The lender and the arranger are treated
as one creditor for rescission purposes and a waiver of the rescission right
with respect to one of them constitutes a waiver with respect to the
other."s When a contractor performs work on the consumer's property
under a credit arrangement subject to Truth in Lending, the contractor
must give the necessary disclosures and provide the notice of the right of
rescission. Once the necessary disclosures are made and the consumer
does not exercise his right to rescind within the three day period, unpaid
subcontractors nonetheless can enforce their mechanic's lien against the
consumer's property. In other words, the consumer's right of rescission
does not run beyond the initial credit transaction to affect each mechanic's lien as it is filed."
The right of rescission does not survive a sale or transfer of the consumer's property.100 This is the rule whether the transfer is voluntary or
not. This is a reasonable approach because the initial impetus for the enactment of this right was the •need
to save consumers' homes from liens
0
that secured oppressive obligations. The need for that protection seemed
less compelling once the property exchanged hands and the original consumer was insulated from the effect of a bad bargain.
One of the requirements for the right of rescission is the existence of a
security interest 0 1 in the consumer's principal dwelling. One court 10
seemed to expand the definition of a security interest by ruling that substantial restrictions on the sale of the consumer's home amounted to a
security interest which gave rise to a right of rescission. Those restrictions
prevented the owners from selling the house unless the amount of the
loan was paid off and they provided also for an assignment of rents.
There was, however, no lien on the property that gave the lender the
right to foreclose in the event of default. The lender's only remedy was to
accelerate the loan and sue on the obligation. Although the consumer

98. Massey v. Stephens, 155 Ga. App. 243, 270 S.E.2d 796 (1980).
99. Anderson v. Wagner, 207 Neb. 87, 296 N.W.2d 455 (1980).
100. 46 Fed. Reg. 20,905 (1981)(to be codified in 12 C.F.R. § 226.23(a)(3)). But see James
v. Home Constr. Co., 621 F.2d 727 (5th Cir. 1980), in which the court held that one who had
inherited real estate from his mother could still rescind the transaction because the rescission period had not yet expired.
101. "Security interest" means an interest in property that secures performance of
a consumer credit obligation and that is recognized by state or federal law. It does
not include incidental interests such as interests in proceeds, accessions, additions,
fixtures, insurance proceeds (whether or not the creditor is a loss payee or beneficiary), premium rebates, or interests in after-acquired property.
46 Fed. Reg. 20,894 (1981)(to be codified in 12 C.F.R. § 226.2(a)(25)).
102. Davis v. FDIC, 620 F.2d 489 (5th Cir. 1980).
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escaped liability in this case because of the statute of limitations, the
court's ruling on the security interest feature seemed to be inconsistent
with the definitions of that term under either the old' 03 or the revised
version' 0 ' of the regulation. Although the consumer made several
promises in the loan documents affecting the transaction, the creditor had
no lien on the borrower's home and, therefore, no security interest. It
would seem that this liberal definition of security interests entertained by
the court simply went beyond the legislative concern that the right of
rescission should apply to those transactions in which the consumer was
exposed to the danger of losing his home.
Occasionally a consumer may feel the need to waive his right of rescission for reasons that seem important to him. He may waive the right of
rescission if he needs the credit to meet a personal, financial emergency. 0 5 The waiver must be written and it must be signed by all parties
entitled to rescind. Although the consumer may feel that he has pressing
needs, the creditor should still assure himself that the waiver is indeed
bona fide. The execution of the waiver does not by itself protect the creditor if the consumer's reasons for the waiver were not substantial. There
is no requirement, as in the old regulation, that the consumer's life or
property be in danger in order for a waiver to be valid.'"
V.

CwiL LIABiLrry

A creditor who violates the Truth in Lending provisions may be liable
to the individual consumer for both actual damages and a civil penalty
ranging from $100 to $1,000."° The consumer's action must be brought
within one year of the occurrence of the violation. 0 8 There is some disagreement about when that period begins. Some courts'"9 hold that the
period begins on the actual date of the violation while others"0 take the
position that the period should commence on the day after the violation.
103.
104.

12 C.F.R. § 226.2(gg) (1981).
46 Fed. Reg. 20,894 (1981)(to be codified in 12 C.F.R. § 226.2(a)(25)).

105. 46 Fed. Reg. 20,905 (1981)(to be codified in 12 C.F.R. § 226.23(e)).
106. Id.
107. 15 U.S.C. § 1640(a)(1), (2)(A)(i) (1976).
108. 15 U.S.C.A. § 1640(e) (1974 & Supp. 1981).
109. Rust v. Quality Car Corral, Inc., 614 F.2d 1118 (6th Cir. 1980); Bartholemew v.
Northampton Nat'l Bank, 584 F.2d 1288 (3d Cir. 1978). If the violation took place on April
15, 1979, the consumer would have until April 14, 1980, to bring the suit.
110. Lawson v. Conyers Chrysler, Plymouth & Dodge Trucks, Inc., 600 F.2d 465 (5th Cir.
1979); Braggs v. Jim Skinner Ford, Inc., 396 So. 2d 1055 (Ala. 1981). In this example, if the
violation took place on April 15, 1979, the consumer would have until April 15, 1980 to bring
the suit. But see Souife v. First Nat'l Bank of Commerce, 452 F. Supp. 818 (E.D. La. 1978),
rev'd on other grounds, 628 F.2d 480 (5th Cir. 1980).
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A different problem arises when the creditor brings an action on the
underlying debt and the consumer asserts a Truth in Lending counterclaim after the one year period has expired. Some courts have treated the
consumer's counterclaim as an equitable action for recoupment arising
out of the same transaction and, therefore, not subject to the one yeai
limitation."" Other courts have regarded the counterclaim as an action
for an independent violation, which therefore would not qualify for recoupment. 2 It seemed reasonable to permit a counterclaim if the effect
was to take away the creditor's incentive to await the expiration of the
statutory period before filing suit against the consumer. By delaying, the
creditor could dilute the effect of the provision because many consumerE
would not react to a Truth in Lending violation until the creditor sought
to enforce the underlying transaction. Some state courts thus took the
initiative to allow a counterclaim on the basis of state procedural law."'
It is comforting that Congress has settled the issue in the Simplification
Act by allowing actions in recoupment or offset beyond the one year statute of limitations unless otherwise provided by state law.1 ,
If a consumer exercises his right of rescission and the creditor does nol
respond, the consumer then has a cause of action for damages.116 Although the consumer must sue for any disclosure violations within one
year following consummation of the transaction, he should have one yeai
and twenty days to initiate an action from the date heogives the creditoi
notice of rescission. This is suggested because the creditor has twent
days in which to react to the consumer's notice 1 and a creditor's violation would not ordinarily occur until that twenty day grace period had
expired. Therefore, the breach occurs at the end of the twenty day period
117
from which the one year period of limitation then would commence.
Although the Truth in Lending legislation was designed to help the
consumer compare available credit terms, it is clear that the creditor car
111. Household Fin. Corp. v. Pugh, 288 N.W.2d 701 (Minn. 1980); Akron Nat'l Bank &
Trust Co. v. Roundtree, 60 Ohio App. 2d 13, 395 N.E.2d 525 (1978); Household Consumei
Discount Co. v. Vespaziani, 490 Pa. 209, 415 A.2d 689 (1980); Brown v. United States Lift
Credit Corp., 602 S.W.2d 94 (Tex. Civ. App. 1980).
112. Smith v. No. 2 Galesburg Crown Fin. Corp., 615 F.2d 407 (7th Cir. 1980); Basham v

Finance America Corp., 583 F.2d 918 (7th Cir. 1978), cert. denied, 439 U.S. 1128 (1979).
113. Associates Fin., Inc. v. Cedillo, 89 Ill. App. 3d 179, 411 N.E.2d 1194 (1980); Nationa
Boulevard Bank v. Thompson, 85 Il. App. 3d 1145, 407 N.E.2d 739 (1980); Wood Accept.
ance Co. v. King, 18 Ill. App. 3d 149, 309 N.E.2d 403 (1974); Beneficial Fin. v. Swaggerty, 8E
N.J. 602, 432 A.2d 512 (1981). Contra, Hodges v. Community Loan & Inv. Corp., 133 Ga
App. 336, 210 S.E.2d 826 (1974).
114. 15 U.S.C.A. § 1640(e) (West Supp. 1981).
115. Id. § 1640(a).
116. 46 Fed. Reg. 20,901 (1981)(to be codified in 12 C.F.R. § 226.15(d)(2)).
117. See Sherwood v. Serubo Cadillac Co., 514 F. Supp. 167 (E.D. Pa. 1981).
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be guilty of technical violations that do not affect the consumer's choice
of credit. Some courts, however, have been unmoved by the technicality
of particular violations and have imposed penalties on creditors for the
slightest error. ' Other courts have ruled that substantial compliance
with the Truth in Lending requirements fulfills the congressional intent
to provide the consumer with meaningful disclosure. 1" In some respects,
the imposition of a penalty for technical violations seemed reasonable in
light of the additional provision for actual damages. At times, however, a
simple error could be regarded as de minimis because it did not really
affect the consumer in any way. To impose a penalty in such circumstances could be deemed unreasonable.' 20 This really highlighted the
problem of defining "material" disclosures, particularly in the rescission
provision. The requirement was that the creditor had to provide the consumer not only with two copies of the notice of the right of rescission but
also with a copy of all other "material" disclosures. 1'
It was precisely this question of material disclosures that the court
dealt with in Ivey v. HUD. 22 In that case, the creditor understated the
"total of payments" by $11.30. In denying the right of rescission in that
case, the court recognized that, while there was no restriction on the impositon of a civil penalty for a violation, the act did prescribe a right of
rescission for the creditor's failure to provide a "material" disclosure. The
court was convinced, however, that the misstatement of the total of payments in this case would have had no appreciable effect on the average
consumer; therefore, it found the violation to be immaterial. 22 Thus, the
court seemed correct in pointing out the distinction between liability imposed under section 130 of the Act for mere failure to disclose and liability under section 125, which stated that failure to provide a "material"
disclosure could result in the consumer's rescission.
The Simplification Act has provided some help in this area by restricting the application of the statutory penalty to those instances in which
the creditor has failed to provide "material" disclosures. In closed-end
transactions, the penalty attaches only to rescission requirements and to
118. See, e.g., Grant v. Imperial Motors, 539 F.2d 506 (5th Cir. 1976).
119. Dixon v. D.H. Holmes Co., 566 F.2d 571 (5th Cir. 1978)(per curiam); Jennings v.
Edwards, 454 F. Supp. 770 (M.D.N.C. 1978), aff'd, 598 F.2d 614 (1979); George v. General
Fin. Corp., 414 F. Supp. 33 (E.D. La. 1976).
120. See Dixey v. Idaho First Nat'l Bank, 505 F. Supp. 846 (D. Idaho 1981)(the court
distinguished between cases in which the violations misled the consumer and cases in which
they did not).
121. 12 C.F.R. §§ 226.9(a), 226.9(b) (1981).
122. 428 F. Supp. 1337 (N.D. Ga. 1977), af'd, 607 F.2d 1004 (1979).
123. Id. at 1343. See also Davis v. FDIC, 620 F.2d 489 (5th Cir. 1980); Bustamante v.
First Fed. Say. & Loan Ass'n., 619 F.2d 360 (5th Cir. 1980); Turner v. West Memphis Fed.
Say. & Loan Ass'n, 266 Ark. 530, 588 S.W.2d 691 (1979).
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the failure to disclose the amount financed, the finance charge, the annual
percentage rate, the total of payments, the schedule of payments, and the
security interest." 4 Civil liability will, however, continue for all violations
that result in actual damages.
There was some question under the old regulation about the need to
disclose an acceleration provision. The controversy revolved around the
requirement that a debtor should disclose the "amount, or method of
computing the amount, of any default, delinquency, or similar charges
payable in the event of late payments. ' 125 In Ford Motor Credit Co. v.
Milhollin,12 ' the Supreme Court settled an issue that had been dividing
the federal circuits for a long time by holding that the existence of an
acceleration clause need not be disclosed because it was not a charge. The
Court's conclusion seemed compelled wholly by the language of the regulation since a charge is by its nature compensatory, and acceleration is
simply the exercise of the right to demand payment of the debt in the
event of default. This is confirmed further by the expectation that such
"charge" would be "payable" and even if acceleration could be regarded
27
as a burden, it would hardly be "payable" to the creditor.
The other part of the argument for disclosure of an acceleration clause
also failed. The old regulation required disclosure of the creditor's rebate
practice if the consumer prepaid his debt. Even if the payment occurring
as a result of acceleration could be categorized as a "prepayment," there
was, nevertheless, no need to disclose the acceleration provision if the rebate policy was the same as in the case of voluntary prepayment. 2 s
In the case of late payments, the new regulation requires disclosure of
"any dollar or percentage charge that may be imposed before maturity
due to a late payment, other than a deferral or extension charge." 1 2' This
requirement applies only to individual late installments of a transaction
that is still in existence, but it does not include default or delinquency
charges or the right of acceleration.130 Thus, the issue concerning acceleration has been laid to rest not only by Ford Motor Co., but also by the
124. 15 U.S.C.A. § 1640(a) (West Supp. 1981).
125. 12 C.F.R. § 226.8(b)(4) (1981).
126. 444 U.S. 555 (1980).
127. Id. at 561-62.
128. Id. at 562.
129. 46 Fed. Reg. 20,903 (1981)(to be codified in 12 C.F.R. § 226.18(1)).
130. This provision has been clarified by the requirement that the charge must be a
"dollar or percentage" charge, thus obviating the difficulty of dealing with the acceleration
question. In Mirabal v. General Motors Acceptance Corp., 537 F.2d 871 (7th Cir. 1976), the
court interpreted Regulation Z § 226.8(b)(4) as requiring disclosure of "only those charges
which become automatically due and payable in the event of a late payment." 537 F.2d at
884. It did not, therefore, regard attorneys' fees and repossession costs as required disclosures. See also Anderson v. Southern Discount Co., 582 F.2d 883 (4th Cir. 1978).
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new version of the regulation.
If a finance charge is computed as the interest accrues, the creditor
must disclose whether a prepayment penalty will be assessed. If the interest is precomputed, then the creditor must disclose the rebate to be applied if there is prepayment.'81 There is, however, no requirement for disclosing the method of computing unearned finance charges or for
describing the prepayment penalty.
One of the areas that caused creditors difficulty under the old regulation was the disclosure of security interests. Creditors were required to
describe the type of security interest and to indicate that the security
interest covered after-acquired property, if that was the case.18 ' Quite
often courts faulted the creditor's failure to specify that the security interest would affect only consumer goods acquired within ten days of the
transaction.13 8 The reasoning was that this omission misled consumers
into thinking that the security interest extended to all their consumer
goods.
This difficulty in identifying after-acquired collateral has been obviated
by the new requirements that distinguish between purchase-money security interests and other security interests. In the former case, the creditor
need only disclose that he has a security interest in the property bought
with the loan.134 In other cases, the creditor must disclose the existence
of this security interest and identify the property by item or type. '
Other problems still remain if the creditor does not properly identify the
type of collateral. If he discloses that his security interest covers all the
debtor's consumer goods but in fact he has a security interest only in the
debtor's household goods, the identification would seem to be imprecise
and misleading. 1" 6 Therefore, the new regulation has simplified matters
by not requiring any reference to an after-acquired property clause or to
the limitations imposed by state law on the effect of such a clause, but
the creditor nonetheless must be careful to avoid other ambiguities in trying to identify the collateral.
Questions also have arisen about the inclusion of other items as secur131. 46 Fed. Reg. 20,903 (1981)(to be codified in 12 C.F.R. § 226.18(k)).
132. 12 C.F.R. § 226.8(b)(5) (1981).
133. Under the Uniform Commercial Code, a security interest applies to certain afteracquired property only if such property is acquired within 10 days of the transaction. U.C.C.
§ 9-204. See Basham v. Finance America Corp., 583 F.2d 918 (7th Cir. 1978), cert. denied,
439 U.S. 1128 (1979); Tinsman v. Moline Beneficial Fin. Co., 531 F.2d 815 (7th Cir. 1976);
Pollock v. General Fin. Corp., 535 F.2d 295 (5th Cir. 1976), cert. denied, 434 U.S. 891
(1977); Sneed v. Beneficial Fin. Co., 410 F. Supp. 1135 (D. Hawaii 1976); Johnson v. Assocs.
Fin., Inc., 369 F. Supp. 1121 (S.D. Ill. 1974).
134. 46 Fed. Reg. 20,903 (1981)(to be codified in 12 C.F.R. § 226.18(m)).
135. Id.
136. McKimmie v. Avco Fin. Serva. Co., 504 F. Supp. 1286 (W.D.N.Y. 1981).
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ity interests.1 3 In Anderson Brothers Ford v. Valencia,'3 8 the Supreme
Court found that the assignment of unearned insurance premiums did
not create a disclosable security interest. The majority of the Court relied
on a proposed official staff interpretation 1 3 9 that was published for public
commentary and was not yet final. The other point of reference was the
new definition of "security interest" in the revised regulation that had no
retroactive application to the facts of the case, but which the majority
regarded as persuasive evidence of the meaning of "security interest" in
the old regulation. Justice Stewart, writing for the dissenters, reminded
the Court that under the old regulation the term "security interest"
meant "any" interest in property,1 4 0 but the majority felt the need to go
beyond that clear definition to differentiate between incidental interests
and other interests.
The relief offered by the definition in the new regulation arrived none
too soon. The new definition makes a point of excluding incidental interests from the term "security interest" and categorizes them as interests in
"proceeds, accessions, additions, fixtures, insurance proceeds ... ,141
Therefore, the regulation's identification of incidental interests now clarifies the creditor's obligation in the disclosure of security interests.
VI.

LIABLITY OF ASSIGNEES

Before the Simplification Act, Truth in Lending protected subsequent
assignees from the disclosure mistakes of the original creditor, and assignees could rely on the consumer's written acknowledgment that the appropriate disclosures had been made unless of course, the violation was apparent on the face of the disclosure statement.14
Subsequently, the
protection accorded assignees was weakened somewhat in those cases in
which the assignee was perceived to be involved in the original credit
transaction rather than as a third party who came into the picture after
credit was extended. The problem was evident in transactions in which
the assignee actually provided the forms and advanced the funds. In
many cases the execution of the loan documents and the assignments
took place almost simultaneously. 48 In such cases it was understood that
137. See Williams v. Blazer Fin. Servs., Inc., 598 F.2d 1371 (5th Cir. 1979); Lamar v
American Fin. Sys., 577 F.2d 953 (5th Cir. 1978); Elzea v. Nat'l Bank, 570 F.2d 1248 (5th
Cir. 1978).
138. 101 S.Ct. 2266 (1981).
139. Truth in Lending; Proposed Official Staff Interpretation, 45 Fed. Reg. 63,29I

(1980).
140.
141.
142.
143.

101 S.Ct. at 2277 (Stewart, J., dissenting).
46 Fed. Reg. 20,894 (1981)(to be codified in 12 C.F.R. § 226.2(a)(25)).
15 U.S.C. § 1641 (1976).
See, e.g., Meyers v. Clearview Dodge Sales, Inc., 539 F.2d 511 (5th Cir. 1976), cert
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the assignee was the real lender because the original dealer did not contemplate extending his own credit. The issue was even clearer when the
assignor and the assignee had a continuing business relationship, and it
was not long before the Supreme Court identified assignees as creditors."' The Simplification Act has restored protection to the assignee
and treats the original seller in a credit sale transaction as the creditor for
purposes of the statute. The purchaser of the retailer's consumer paper is
not regarded as a creditor because the Simplification Act regards the one
extending credit as the creditor if the note is initially payable to that
person. " " In the retailer-assignee transaction, the debt is initially payable to the retailer and then there is a subsequent assignment to the assignee. It is the retailer who is responsible, therefore, for giving the appropriate disclosures. The assignee will still be responsible, however, for
any violations that are apparent on the face of the disclosure statement as
long as the assignment was voluntary. 46 Assignees, therefore, must ensure
that the original party uses the proper terminology in the disclosure
statement and that the statement is completed properly. Unless the assignee knows something to the contrary, the consumer's written acknowledgement that he has received the necessary disclosures will be treated as
conclusive proof of compliance,
but in rescindable transactions the pre7
sumption is rebuttable.

The exemption of an involuntary assignee from liability under Truth in
Lending affects transfers made pursuant to court order or by operation of
law." 8 This rule operates, for example, to protect a trustee in bankruptcy
who takes over the creditor's receivables. Those persons who owe the
bankrupt creditor have no cause of action under Truth in Lending for
any of the bankrupt's violations since the assignment of the bankrupt's
receivables to the trustee occurs by operation of law. The trustee's protection should extend also to his assignee even though any such assignment
may occur through the voluntary action of the trustee. The rationale for
extending this protection to the assignee is to facilitate the trustee's liquidation of the bankrupt's assets. The trustee's voluntary act in this case,
therefore, should not trigger the statutory obligation."'4 Even in the absence of statutory liability, a trustee's assignee may assume responsibility
denied, 431 U.S. 929 (1977).
144. Ford Motor Credit Co. v. Cenance, 101 S. Ct. 2239 (1981).
145. 46 Fed. Reg. 20,893 (1981)(to be codified in 12 C.F.R. § 226.2(17)(i)).
146. 15 U.S.C.A. § 1641 (West Supp. 1981).
147. Id. It has also been held that a bank which takes an assignment for a security interest only is neither a creditor nor an assignee under Truth in Lending; therefore the consumer does not have a cause of action for a disclosure violation. Garner v. East Texas Nat'l
Bank, 608 S.W.2d 939 (Tex. Civ. App. 1980).
148. See Skinner v. W.T. Grant Co., 642 F.2d 981 (5th Cir. 1981).
149. Id.
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for a bankrupt creditor's violation under Truth in Lending. The assumption language in the contract of sale between the trustee and the bankrupt may obligate the purchaser of the receivables to pay claims outstanding against the bankrupt. Thus, this kind of provision insulates the
trustee from the assignee's claims if the assignee later has difficulty in
collecting the receivables. Therefore, the assumption agreement establishes contractual liability even in the absence of a statutory obligation.1 50
VII.

DEFENSES

AGAINST

LIABILITY

Quite often a creditor or an assignee may realize that he has made an
error in his disclosures and may wish to correct it before the consumer
takes action. Under both the old and the new versions of Truth in Lending, a creditor or his assignee may take the necessary steps to correct the
error and to make any necessary adjustments. The Simplification Act increases the period from fifteen days to sixty days during which the creditor or the assignee must act. 51 In making the necessary adjustments to
the consumer's account, the creditor or the assignee must ensure that the
consumer will not have to pay an amount in excess of that which is actually disclosed or the dollar equivalent of the annual percentage rate actually disclosed, whichever is lower.15 2
Creditors and assignees still may be able to avoid liability even if there
is a violation of the disclosure requirements. Truth in Lending provides a
defense if the creditor or the assignee can show that the violation was
unintentional and resulted from a bona fide error in spite of the existence
of appropriate procedures for detecting the error. 58 The Simplification
Act improves on the old version of Truth in Lending by giving clerical,
computer, calculation, and printing errors as examples of bona fide errors,
and by pointing out that the defense is not available for errors of legal
judgment.' " . It is not always easy to show the existence of procedures
required by the statute but it seems advisable that there should be a
careful review and checking by a second person to assure the proper disclosures. 5 Sometimes it may be difficult to distinguish between a clerical
error and a legal error. If a creditor can show that he has always included
a disclosure item, but omitted it on a particular occasion, then this should
150. Id. at 986. See also 12 Consumer Credit & Truth-in-Lending Compl. Rep. No. 8, al
2 (June 1981, Warren, Gorham & Lamont, Inc.).
151. 15 U.S.C.A. § 1640(b) (West Supp. 1981).
152. Id.
153. Id. § 1640(c).
154. Id.
155. Hutchings v. Beneficial Fin. Co., 646 F.2d 389 (9th Cir. 1981); Teel v. Thorp Credit
Inc., 609 F.2d 1268 (7th Cir. 1979).
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indicate the existence of a clerical error."' Surely evidence of past compliance with the same disclosure requirement should be sufficient to negate any implication of legal error. This would not, however, lighten the
burden of showing the existence of procedures reasonably adapted to
forestall the occurrence of the mistake involved.
If a creditor realizes that he has not complied with the disclosure requirement, he should promptly notify the consumer of the error and furnish him with the necessary disclosures. The creditor cannot, however,
merely present the consumer with new documents without disclosing that
an error of disclosure was made. Furthermore, if the creditor did not provide any disclosures at all or made errors in providing the appropriate
disclosures of an informational nature, it is questionable whether the
creditor can use the defense of bona fide error. The requirement that the
creditor make the necessary adjustments in the appropriate account for
the consumer suggests that the provision may be restricted to "mathematical, not informational errors generally."1 5 7 Providing relief for informational errors might give the creditor an extension of time not contemplated by the statute for necessary disclosures. 5 8 The creditor's notice in
these circumstances would achieve little because there would be no reduction in the cost of credit for the consumer and since the transaction
would be consummated, the section would simply provide an incentive for
creditors to delay giving the appropriate information.
One point that has been settled by the Simplification Act is the award
of damages to joint obligors. Some courts have contended that each obligor in a credit transaction should be entitled to recover his own damages
up to the statutory limit of $1000.1" Other courts thought differently
and allowed a single recovery limited to $1000.' s 0 There was some legislative history indicating that a creditor who was guilty of a violation would
be subject to a "minimum penalty of $100 and a maximum penalty not to
exceed $1000 on any individual credit transaction."""1 The Simplification
Act has now solved the problem by indicating that there "shall be no
156. Bailey v. Defenbaugh & Co., 513 F. Supp. 232 (N.D. Miss. 1981).
157. Thomka v. A.Z. Chevrolet, Inc., 619 F.2d 246, 251 (3d Cir. 1980).
158. Id. at 252 (citing Jumbo v. Nester Motors, Inc., 428 F. Supp. 1085, 1087 (D. Ariz.
1977)).
159. Mirabal v. General Motors Acceptance Corp., 537 F.2d 871 (7th Cir. 1976); Mitchell
v. Security Inv. Corp., 464 F. Supp. 650 (S.D. Fla. 1979); Kelly v. Beneficial Fin. Co., 374 So.
2d 338 (Ala. Civ. App. 1979); Olinde Hardware & Supply Co. v. London, 387 So. 2d 1246
(Ct. App. La. 1980).
160. Riggs v. Government Employees Fin. Corp., 623 F.2d 68 (9th Cir. 1980); Powers v.
Sims & Levin, 542 F.2d 1216 (4th Cir. 1976); Mason v. General Fin. Corp., 542 F.2d 1226
(4th Cir. 1976).
161. H.R. REP. No. 1040, 90th Cong., 2d Sess., reprinted in [1968] U.S. CODE CONG. &
AD. NEws 1962, 1976.
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more than one recovery of damages" 162 for a violation, thereby settling
the disagreement among the federal circuits.
VIII.

CONCLUSION

This has been a modest review of some of the changes that the Simplification Act and the revised regulation have made in closed-end credit
disclosures. By and large, the changes will be beneficial to consumers. It
seems as though they have been long overdue. The extensive disclosure
requirements of the past caused confusion and bewilderment among creditors and consumers alike. Perhaps Truth in Lending was intended to accomplish too much. The consumer's comprehension of the basic details of
a credit transaction was expected to extend to its sophisticated elements.
Creditors themselves, though, began to wander through the maze of disclosures and found that their wandering culminated frequently in costly
error.
The new disclosure requirements have addressed the controversies
firmly and have settled the burning issues of the day concerning disclosure of the acceleration clause, the proper identification of a security interest in after-acquired property, multiple recoveries against the same
creditor, therescission procedure, and similar items. Perhaps the most
remarkable achievement in the revision process has been the identification of certain disclosures as "material. '1 3 That designation carries with
it the implication that some matters are more critical than others for disclosure purposes, a realization that was missing in the previous scheme.
The objective should be to disclose information that will help the consumer to understand the cost of the transaction; it should not be to overload him with every detail imaginable. Unfortunately, in the past, creditors often suffered penalties when they fell short of providing the
required disclosures, and consumers were only too glad to pursue their
remedies for the slightest violation. The tide has begun to shift in the
sense that clarity and materiality have assumed a greater importance in
the disclosure framework.
The battle is not yet over. Because this is the first major revision of
Truth in Lending, the draftsmen have profited from the experiences of
the courts and the Federal Reserve Board in dealing with the troublesome areas. There are no doubt other problems that need attention. As
time goes on, simplification will be achieved, but it will come only when
the draftsmen realize that consumers prefer to deal with simple formats
that portray the true cost of credit. One can appreciate such changes as
162.
163.
n.48).

15 U.S.C.A. § 1640(d) (West Supp. 1981).
Id. § 1640(a); 46 Fed. Reg. 20,905 (1981)(to be codified in 12 C.F.R. § 226.23(a)(3) &
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the requirement that the finance charge must be disclosed as "the dollar
amount the credit will cost [the consumer],"'" and the annual percentage
rate as "the cost of . . credit as a yearly rate."'"5 In today's real estate
market, consumers will be grateful also for the creditor's indicating
whether a subsequent purchaser of the property can assume the remaining obligation on its original terms."' These are fine examples of the progress that has been made in simplifying credit disclosure. Only time will
tell whether these simplification efforts will be successful.

164.
165.
166.

46 Fed. Reg. 20,903 (1981)(to be codified in 12 C.F.R. § 226.18(d)).
46 Fed. Reg. 20,903 (1981)(to be codified in 12 C.F.R. § 226.18(e)).
46 Fed. Reg. 20,903 (1981)(to be codified in 12 C.F.R. § 226.18(q)).

