
Congress v. The Supreme Courtt

by Archibald Cox*

Twenty bills are pending in Congress to overturn or frustrate constitu-
tional decisions of the Supreme Court of the United States, chiefly in the
areas of school desegregation, abortion, and school prayer. Similar waves
of anti-Court sentiment have been stirred recurrently ever since Marbury
v. Madison,' sometimes from the right and sometimes from the left. The
present legislative attacks upon the Court have enough support to call for
consideration of both their theoretical legal underpinning and their im-
pact, if enacted, upon the balance of our constitutional system.

I. CONSTITUTIONALITY OF THE ANTI-COURT BILLS

The anti-Court bills pending in Congress may be divided into two
groups according to their theoretical constitutional underpinning. One
group, addressed to the controversy over abortion, seeks constitutional
support in the power of Congress to enforce the fourteenth amendment's
guarantee against deprivation of life, liberty, or property without due pro-
cess of law. The other group would oust the federal courts of jurisdiction
in abortion, school prayer, and bussing cases, and thus invoke congres-
sional power over the judiciary under Article III. Each group presents dif-
ferent constitutional questions.

A. Amendment XIV, Section 5

In Roe v. Wade,' the Supreme Court of the United States held that a
state deprives a woman of liberty without due process of law if it restricts
her opportunity to obtain an abortion during the first six months of preg-

t This article is the text of the first Brainerd Currie Memorial Lecture delivered October
29, 1981, at Mercer University School of Law, with only minor editing and the addition of
citations necessary to make available the references in the article.

* Carl M. Loeb University Professor, Harvard University Law School; Harvard University
(A.B., 1934); Harvard University (LL.B., 1937).
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nancy, except as necessary during the second three months to protect the
woman's health. Outraged by the decision but unsure of their ability to
secure the support necessary for a constitutional amendment, the anti-
abortion groups joined in support of a "right to life" bill introduced by
Senator Jesse Helms.' Section 1 declares that Congress finds that "pre-
sent day scientific evidence indicates a significant likelihood that actual
human life exists from conception,' and then provides "that for the pur-
pose of enforcing the obligation of the States under the 14th amendment
not to deprive persons of life without due process of law, human life shall
be deemed to exist from conception . . . ; and for this purpose 'person'
shall include all human life as defined herein." 5 The bill is a novel effort
to change the meaning of the fourteenth amendment by legislative action.
The bill does not itself grant legal rights or impose legal duties. Appar-
ently, the theory is that two words in the fourteenth amendment, "life"
and "person," are to be given new meaning by legislative definition, but
the amendment itself is to remain the operative legal mandate.

The supporters of the bill disagree about the consequences of enact-
ment. Some say that the effect is only to prohibit a state from giving
assistance to any person to be used to interfere with the development of
the human fetus and the birth of a child." Reading the new definitions
into the familiar prohibition-"nor shall any State deprive any person of
life, liberty, or property without due process of law,"7 the fourteenth
amendment would indeed provide that no state shall deprive any fertil-
ized egg, fetus, or unborn child of the chance of birth without due process
of law. Under familiar authority, the state would be sufficiently involved
to violate the amendment if it furnished facilities or financial assistance,
or if any state official or employee took part in an abortion.8

Other supporters of the measure, including the original draftsman,'
seem to argue that the bill would overrule Roe v. Wade by establishing a
"compelling state interest" in the unborn sufficient to justify a state law
prohibiting abortion.

In either event, a question arises concerning the constitutionality of the
"right-to-life" bill. The theoretical argument for the constitutionality of

3. S. 158, 97th Cong., 1st Sess., 127 CONG. REc. S287 (daily ed. Jan. 19, 1981).
4. Id.
5. Id.
6. Proposed Amendments to Title 42 of the United States Code (Helms-Hyde

Act): Hearings on S. 158 Before the Subcomm. on Separation of Powers of the Senate
Judiciary Comm. on June 1, 1981, 97th Cong., 1st Sess. (1981)(Statement of Robert F.
Nagel).

7. U.S. CONST. amend. XIV, § 1.
8. See, e.g., Norwood v. Harrison, 413 U.S. 455 (1973); Burton v. Wilmington Parking

Auth., 365 U.S. 715 (1961).
9. Galebach, A Human Life Statute, HuMAN LiFz REV., Winter 1981 at 5.

708 [Vol. 33



CONGRESS v. THE SUPREME COURT

the bill is built upon a series of civil rights cases emphasizing the breadth
of the legislative authority of Congress under the thirteenth, fourteenth,
and fifteenth amendments. 10 The most pertinent precedent, Katzenbach
v. Morgan," grew out of a constitutional challenge to a section of the
Voting Rights Act of 19651s which provided that no person who had suc-
cessfully completed the sixth grade in a Puerto Rican school, where in-
struction was in Spanish, should be denied the right to vote in any state
because of inability to read or write English. The provision, if constitu-
tional, would enfranchise thousands of Spanish-speaking citizens who had
moved to New York from Puerto Rico but who were barred from voting
by a New York statute requiring literacy in English.'8 Because Congress
has no general power to prescribe voting qualifications, the new federal
law could be upheld only as a measure for enforcing the fourteenth
amendment's mandate that "no State shall ... deny to any person
within its jurisdiction the equal protection of the laws." 4

The Court upheld the statute. One branch of the opinion sustains the
congressional removal of the state's requirement of English literacy on
the ground that Congress might have viewed the removal as a measure
adapted to securing the Puerto Ricans residing in New York against their
undoubted fourteenth amendment right not to be subjected to racial dis-
crimination in the provision of government services, such as welfare bene-
fits, public housing, and law enforcement. 15 To put a parallel example,
this first branch of Katzenbach v. Morgan would sustain the power of
Congress to prohibit police officers to possess devices for "bugging" tele-
phone calls, thus going beyond any prohibition in the fourteenth amend-
ment, as a means of protecting the established fourteenth amendment
right to be free from official "bugging" without a warrant. Similarly, the
argument runs, Congress may go beyond the fourteenth amendment itself
in protecting life and protect that "life" that may exist in the fertilized
egg or unborn child.

Abortion, whether good or bad, whether a sin or a medical blessing for
the woman, does not create a risk of interference with an established,
present constitutional right. Only the unborn is threatened, and the Su-
preme Court has squarely held that regardless of when "life" begins, the
unborn are not "persons" within the meaning of the word as used in the

10. City of Rome v. United States, 446 U.S. 156 (1980); Griffin v. Breckenridge, 403 U.S.
88 (1971); Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968); Katzenbach v. Morgan, 384
U.S. 641 (1966); South Carolina v. Katzenbach, 384 U.S. 641 (1966).

11. 384 U.S. 641 (1966).
12. 42 U.S.C. § 1973b(e) (1976).
13. N.Y. CONST. art. 2, § 1; N.Y. ELEC. LAW §§ 150, 168 (McKinney 1949)(repealed 1976).
14. U.S. CONST. amend. XIV, § 1.
15. 384 U.S. at 652-53.
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fourteenth amendment. Thus, the legislation would be not a means of
protecting an established constitutional right but of creating a new con-
stitutional right. The first branch of Katzenbach v. Morgan therefore
seems inapplicable.

The second branch may be closer to the mark. The New York law that
Congress was seeking to supersede denied citizens literate in Spanish the
same voting rights as citizens literate in English. In a companion case,16

the discrimination was under attack as a violation of the equal protection
clause. Under familiar principles, the discrimination resulting from the
English-speaking literacy test was constitutonal if, and only if, the classi-
fication bore a rational relationship to some permissible public purpose,
such as encouraging newcomers to learn English and securing an in-
formed and intelligent electorate. Did the means (the English-literacy re-
quirement) bear such a relationship to the purported objective? The an-
swer would turn upon such considerations as the extent to which the
requirement served as an incentive to learn English and ease the process
of assimilation, the availability of Spanish-language newspapers and their
sufficiency to enable non-English-speaking voters to exercise the franchise
intelligently, the importance of the franchise, and the relative effective-
ness of other inducements to learn English. Unless the "strict scrutiny"
test applied, the conventional constitutional formula called for the Court
to presume the existence of facts giving validity to the state legislation
and to defer to any state legislative findings of fact unless the findings are
irrational. There is also a presumption that facts exist which sustain fed-
eral legislation, and there is a principle of deference to congressional
judgment upon questions of fact. In Morgan the federal and state stat-
utes appeared to rest upon inconsistent findings and legislative evalua-
tions of the practical conditions determining whether the discrimination
against citizens literate only in Spanish was permissible or invidious. The
Court, forced to choose between conflicting presumptions, applied the
rule of deference to the congressional findings of fact.17

The "right-to-life" bill does not, in my opinion, rest upon "findings of
fact" in the sense in which those words were used in Katzenbach v. Mor-
gan and the ensuing professional commentary.18 The bill does not ask
Congress to make or declare new knowledge of actual facts or to appraise
the practical operation of facts. When "life" begins or ends depends at

16. New York City Bd. of Elections v. Morgan, 384 U.S. 641 (1966).
17. 384 U.S. at 653-56.
18. Burt, Miranda and Title II: A Morganatic Marriage, 1969 Sup. CT. Rav. 81; Cox,

Forward: Constitutional Adjudication and the Promotion of Human Rights, 80 HARv. L.
REv. 91 (1966); Cox, The Role of Congress in Constitutional Determinations, 40 U. CIN. L.
REv. 199 (1971). But cf. Cohen, Congressional Power to Interpret Due Process and Equal
Protection, 27 STAN. L. REv. 603 (1975).
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least partly on what we mean by "life." The meaning may be established
by agreement upon a dictionary definition. The meaning may represent a
theological, philosophical, moral, legal, or other normative declaration of
when a particular collection of phenomena should be given the same the-
ological, philosophical, moral, legal, or other normative consequences as
the "life" we recognize in human beings after birth and before anything
that might be determined to be "death." The Helms-Hyde recital that
there is "a significant likelihood that actual human life exists from con-
ception," 19 rests entirely upon giving a particular meaning to the word
"life."

The rest of the bill does not even purport to deal with the facts: it says
that "life" shall "be deemed" to commence at the moment of conception;
it defines "person" to include any unborn person from the moment of
conception."0 These provisions drop any pretense of fact-finding in order
to declare new rules of law with constitutional force.

In both instances, the legal standard is different from that established
by the Court in interpreting the Constitution. In Roe v. Wade, the Court
held that "the word 'person,' as used in the fourteenth amendment, does
not include the unborn."21 Similarly, in Roe v. Wade, the Court held that
the woman's freedom to choose during the first two trimesters of preg-
nancy whether to carry an unborn child until birth is constitutionally su-
perior to any interest in or of the fetus up to the time of viability, regard-
less of when "life' may begin.2' The "right-to-life" bill rejects that legal
standard also; it adopts one view of when life begins and then declares,
contrary to the existing rule of law, that its view of when life begins shall
be controlling under the fourteenth amendment.

In my opinion,

[n]othing in Morgan suggested that the Court should defer to Congress
in the process of deriving the applicable legal standard from the docu-
ment and other sources of law; the opinion seemed to require Congress to
apply the same standard as the Court, merely leaving it free to apply
the standard differently where the application turned upon 'questions of
fact.

18

Doubtless, the distinction between a legal standard and a finding of fact
or a mixed conclusion of fact and law is a matter of degree. All constitu-
tional standards, those written in precise language binding the judges as

19. See note 3 supra.
20. Id.
21. 410 U.S. at 158 (emphasis added).
22. Id. at 163.
23. Cox, The Role of Congress in Constitutional Determinations, 40 U. CIN. L. Rv. 199,

234 (1971)(emphasis in original).
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well as those developed by the Court as principles giving content to such
majestic phrases as "freedom of speech," "due process of law," and
"equal protection of the law," rest in some degree upon perceptions of
actual human needs and values, and of how a society will operate under
these or those conditions. A legal standard or constitutional principle
nevertheless rests to a much greater degree than a finding of fact upon
value judgments, and insofar as facts are the predicate, the legal stan-
dards rest upon enduring facts in contrast to circumstances varying with
time or place or the availability of data. Without this distinction, Con-
gress would become the final interpreter of many safeguards of individual
liberty.

B. Limiting the Jurisdiction of the Federal Courts

Most of the bills seeking to nullify Supreme Court decisions on abor-
tion, school prayers, and bussing proceed on the theory that Congress
may limit the jurisdiction not only of the lower federal courts but also of
the Supreme Court of the United States. Another Helms bill2 4 is a good
example. In Engel v. Vitale,25 and Town of Abington v. Schempp, the
Supreme Court held that the traditional practice of starting the school
day with a prayer or a reading from the Bible, when followed in the pub-
lic schools, constitutes an "establishment of religion" prohibited by the
first and fourteenth amendments. The Helms bill seeks to frustrate the
implementation of the decisions, first, by depriving the Supreme Court of
the United States of jurisdiction to review the decision of a state court in
any case relating to voluntary prayers in public schools and public build-
ings; then by depriving all lower federal courts of jurisdiction in such
cases.2 7 The net effect would be that individuals seeking to enforce the
establishment clause of the first amendment as interpreted in Engel and
Schempp would still be able to sue in the state courts, whose judges
would be bound by the Constitution as the supreme law of the land, but
the individuals would have no federal remedy if that interpretation
placed upon the Constitution by the highest court of the state were in-
consistent with that of the Supreme Court of the United States or of
other states.

Whatever power Congress has to limit the jurisdiction of the Supreme
Court depends upon the meaning of the words in Article III giving the
Court "appellate Jurisdiction, both as to Law and Fact, with such Excep-

24. S. 481, 97th Cong., 1st Sess., 127 CONG. REC. S1284 (daily ed. Feb. 16, 1981).
25. 370 U.S. 421 (1962).
26. 374 U.S. 203 (1963).
27. See note 24 supra.
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tions, and under such Regulations as the Congress shall make."28 The
words are plain enough to put a very heavy burden upon those attacking
the technical constitutionality of a proposal to limit the Court's jurisdic-
tion even in constitutional cases.

One attack invokes the reports of the discussion at the convention of
1787.'1 The objections to early drafts of the article proposing a federal
supreme court with appellate jurisdiction centered upon the danger that
appellate jurisdiction to review questions of fact would be used to erode
trial by jury; hence it is argued that the "exceptions and regulations"
clause should be limited to that subject. Even though the historical evi-
dence of a narrower primary concern is convincing, the breadth of the
language and the practice from the beginning undermine the conclusion
sought to be drawn from the debates at the convention. Congress has
long placed limits upon the Supreme Court's appellate jurisdiction in
terms not merely of the time and manner of its exercise but also of kinds
of cases.

A second ground of attack argues that grant of power to Congress
under the "exceptions and regulations" clause must be construed in a
manner consistent with the basic scheme of government, and therefore
does not extend to preventing* the Supreme Court from performing "the
essential constitutional functions of maintaining the uniformity and
supremacy of federal law." 0  There is inconclusive authority on both
sides of the argument. Chief Justices Marshall and Taney and Justice
Story all spoke emphatically of the need for one Supreme Court to build
the uniformity and supremacy of federal law,8" but they were addressing
themselves to jurisdiction that Congress had either granted or confirmed.
In the famous McCardle case, 82 on the other hand, the Court spoke
broadly of the congressional power to limit its jurisdiction in sustaining a
statute that Congress had enacted in order to bar its review of the consti-
tutionality of the post-Civil War Reconstruction Act." But that decision
too is inconclusive because other channels to the Supreme Court re-
mained open even for McCardle.u

28. U.S. CONST. art. III, § 2.
29. E.g., R. BERGER, CONGRESS V. THE SUPREME COURT 285-96 (1969).
30. Ratner, Congressional Power over the Appellate Jurisdiction of the Supreme Court,

109 U. PA. L. REv. 157, 201 (1960).
31. Ableman v. Booth, 62 U.S. (21 How.) 506 (1858)(Taney, C.J.); Cohens v. Virginia, 19

U.S. (6 Wheat.) 264 (1821)(Marshall, C.J.); Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.)
304 (1816)(Story, J.).

32. Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1869).
33. Act of Mar. 27, 1868, ch. 34, 15 Stat. 44.
34. The Supreme Court's appellate review of habeas corpus cases was not entirely

barred. Review still could be obtained and, in fact, had been obtained by McCardle in a
previous case by use of a writ of habeas corpus when filed in conjunction with a writ of
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The "essential function" theory is most plausible when stated as an
abstract principle or, to put the point concretely, when used as an argu-
ment denying the constitutionality of legislation such as that offered by
advocates of state sovereignty during the 1820s to repeal section 25 of the
Judiciary Act s5 and thus cut off entirely the right of appeal from a state
court decision rejecting a claim of federal right. The very words "with
such Exceptions . . . "86 lend force to the argument that there is no
power to eliminate the whole or even a major and essential part of the
constitutional grant. The chief proponent of the "essential functions"
theory goes further to assert that "legislation that precludes Supreme
Court review in every case involving a particular subject is an unconstitu-
tional encroachment on the Court's essential functions. '8 7

I find it difficult to go along with the argument. Can one truly say that
the role of the Court is changed essentially by excepting from its jurisdic-
tion a narrow class of cases, whether the class be defined by the amount
in controversy, the subject matter of the controversy, the relief sought, or
the character of the asserted constitutional right? I think not.

A stronger attack on the bills to deprive the Supreme Court of jurisdic-
tion to review state decisions dealing with school prayer and abortion
starts from the premise that Congress, in legislating under Article III, is
limited by the Bill of Rights, including the free exercise and establish-
ment clauses of the first amendment and the due process clause of the
fifth amendment.. The individual rights thus guaranteed are protected
not only against prohibitions upon their exercise but also against limita-
tions making their exercise burdensome. Thus, a state with power to
grant or withhold a privilege may not condition the grant upon surrender
of a constitutional right.38 The Supreme Court in Shapiro v. Thompson"
held unconstitutional a state law denying welfare benefits to otherwise
eligible individuals who had not been residents for the preceding twelve
months upon the ground that the condition burdened the constitutional
privilege of free movement to take up a new abode among the several
states. Similarly, denying unemployment insurance to a Seventh Day Ad-
ventist who refused employment requiring Saturday work was held to vio-
late the first and fourteenth amendments. "

Section 2 of Senator Helms' right-to-life bill would deny to women as-
serting the freedom to choose whether to carry an unborn child to birth

certiorari. Ex Parte McCardle, 73 U.S. (6 Wall.) 318, 324 (1868).
35. Judiciary Act of 1789, ch. 20, 1 Stat. 73.
36. See note 28 supra (emphasis added).
37. E.g., Ratner, supra note 30, at 201.
38. Frost & Frost Trucking Co. v. Railroad Comm'n, 271 U.S. 583, 593-94 (1926).
39. 394 U.S. 618 (1969).
40. Sherbert v. Verner, 374 U.S. 398 (1963).
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the privilege allowed all others of asserting their constitutional rights in a
federal court. The so-called voluntary school prayer bill would burden the
first and fourteenth amendments right to an educational environment
free from state-sponsored religious exercises by denying those who would
assert the right the same access to federal judicial protection that is ex-
tended to persons asserting other federal rights. Under the precedents
just mentioned, the imposition of these burdens would seem to violate the
rights themselves.

Essentially the same argument, invoking some of the same precedents,
can be phrased in somewhat different words. The due process clause of
the fifth amendment requires the federal government to provide equal
justice under the law substantially to the same extent as required by the
equal protection clause of the fourteenth amendment in the case of a
state. The bills to deny access to the federal courts in cases involving
school prayer and abortion manifestly discriminate against those individ-
uals seeking protection for particular constitutional rights as compared
with those asserting a wide variety of other rights. Some such classifica-
tions may be justifiable. The legislation depriving the federal courts of
power to enjoin the collection of taxes could probably be justified by the
damage done to a state by interference with the anticipated flow of reve-
nue.4' The labor injunctions outlawedb.y the Norris-LaGuardia Act raised
peculiar problems of judicial administration.4' No justification for ousting
the federal courts of jurisdiction in school prayer and abortion cases has
been put forward beyond the assertion that the Supreme Court should
not have recognized those particular constitutional rights. It would seem
to follow, in the jargon of the law of the equal protection clause, that
disfavoring particular constitutional rights is "invidious discrimination"
subject to "strict scrutiny" which lacks the "compelling justification" nec-
essary to answer the charge that it is a denial of equal justice under the
law.

C. Anti-Bussing Bills

I mention this group of anti-Court bills only briefly because they raise a
host of questions collateral to, and perhaps overshadowing, my central
theme.

Almost all the bills rest upon the supposed power of Congress to regu-
late the remedies available in a federal court. One question, therefore, is
whether school bussing is properly seen as simply a remedy for previous
unconstitutional acts of segregating black and white pupils or as an af-
firmative duty imposed by the Constitution itself. Most of us, I suppose,

41. I.R.C. § 7421 (1979).
42. 29 U.S.C. §§ 104-05, 107-09 (1976).
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would spontaneously apply the label "remedy," but there is language in
Supreme Court opinions that speaks in terms of a state's constitutional
duty not merely to cease from acts of segregation but to eliminate a segre-
gated condition brought about by its earlier unconstitutionally segregat-
ing acts.4

If the latter approach be correct, then one is back to the question
raised by the right-to-life bills: "Can Congress change the interpretation
put upon the Constitution by the Supreme Court?" If the analysis
should be in terms of remedies, then the question becomes whether tak-
ing away what may be the only effective way of remedying the conse-
quences of past violations is unconstitutionally to deprive the victims of
the substantive right.

II. POLICY OF THE ANTI-COURT BILLS

All the bills, but especially the right-to-life and school prayer bills,
predicate a power in simple congressional majorities to nullify constitu-
tional rights recognized by the judiciary, and to deny access to a federal
remedy to those who would seek protection for a constitutional right that
congressional majorities disfavorC The assertion of that power, even if
technically constitutional, would threaten the balance of the three
branches of government and the bulwarks of individual liberty, and thus
would violate the fundamentals of our constitutionalism even if techni-
cally within the authority of Congress. Even if the school prayer or abor-
tion decisions were sadly misguided, to reverse or frustrate them by sim-
ple legislative majorities would exact much too great a price. "Wrong
decisions" can be corrected by time, debate, and judicial reconsideration,
or by constitutional amendment as in the cases of Dred Scott4 4 and the
Income Tax."

In developing these conclusions, let me first explain what I mean when
I speak of the radically new principle underlying the anti-Court measures.
If Congress can supply a binding definition of "life" or "person," it can
equally declare that the provision of "separate but equal" facilities to
persons of different color is "equal protection of the law"; or that state
aid to parochial schools is not an "establishment of religion"; or that the

43. E.g., Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 24 (1971)(speaking
of "[tihe constitutional command to desegregate schools . . . "); Green v. County School
Bd., 391 U.S. 430, 437-38 (1968)(speaking of "the affirmative duty to take whatever steps
might be necessary to convert to a unitary system in which racial segregation would be
eliminated root and branch").

44. Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857).
45. Pollock v. Farmers' Loan & Trust Co., 158 U.S. 601 (1895).
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belief of any police officer that an arrest or search and seizure will be
helpful to law enforcement is "probable cause."

Similarly, if Congress can deny those seeking to be free from "an estab-
lishment of religion" the usual right of access to the lower federal courts
or to the Supreme Court on appeal from the highest state court, then
majorities in the Senate and House can deny that access in cases seeking
protection for other constitutional rights such as the right to criticize gov-
ernment officials, to publish materials like the Pentagon Papers embar-
rassing to an administration, or to secure equal per capita representation
in a malapportioned legislature.

Thus, all the measures rest in some degree upon the proposition that
Congress should have the last word upon the meaning of the Constitution
rather than the judicial branch.

The proposition is being advanced with increasing frequency. To give
just one example, the conservative columnist James J. Kilpatrick recently
published an article quoting Jefferson's observation that the courts are
the most dangerous branch of government and arguing that Congress has
a better claim to the last word on the meaning of the Constitution than
the Court."' A truer conservative might reply that even though the Con-
stitution says little or nothing on the point, the power of judicial review
was established in the early days of the Republic and 175 years of experi-
ence have validated the choice. But the question requires a further an-
swer even though the answer replows familiar ground.

Why should the courts, ultimately the Supreme Court, have the last
word on the interpretation of the Constitution? Surely, the paramount
reason for judicial supremacy on constitutional questions is that the Con-
stitution, the Court, and judicial review in combination express and par-
tially realize the deep-seated human conviction that there are fundamen-
tal individual liberties, chiefly in the realm of the spirit, that should be
beyond the reach of any government-not just beyond a king or an
elected executive, but beyond any government, including even the major-
ity of a representative legislature.

The most important modern expression of the need is the United Na-
tions Declaration of Human Rights.'" Back in the seventeenth century
the conviction found eloquent expression in the writings of John Locke
and Jean Jacques Rousseau concerning "natural law," "natural rights,"
and the "rights of man."' 8 No one can seriously doubt their influence
upon the founding fathers.

From our English background came a parallel legal tradition. The

46. Washington Post, Oct. 5, 1981, at A13, col. 1.
47. G.A. Res. 217A (III) (1948).
48. See J. LOCKE, Two TREATISES OF GOVERNMENT (1690); J. ROUSSEAU, THE SOCIAL CON-

TRACT (1762).
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Magna Carta wrested from King John at Runnymede declared that no
freeman should be seized or punished, or subjected to other reprisal "ex-
cept by the lawful judgment of his peers and by the law of the land.""
Three centuries later, when King James summoned the common law
judges before him, led by Sir Edward Coke, in order to tell them that
they must stop interfering with the King's new prerogative courts, Coke
responded that the judges must follow the common law. King James
wrathfully countered, "should [I] be under the Law-which is treason to
affirm." 0 Coke's answer has echoed down through the years: "Quad Rex
non debet esse sub homine sed sub Deo et Lege"-"The King should not
be under man, but under God and the Laws."' 1

It was easier to assert that individuals have rights beyond the proper
reach of government than it was to develop human institutions enforcing
the limitation. In Britain, parliamentary supremacy developed. The ap-
parent want of a method for protecting even the most fundamental liber-
ties against freely chosen legislative majorities was rather plaintively ac-
knowledged by the Virginia assembly in the preamble to the Act of 17862
for establishing religious freedom:

[W]e well know this Assembly ... ha[s] no power to restrain the Acts of
succeeding Assemblies ... and . . . therefore to declare this Act to be
irrevocable, would be of no effect in law ... [But] we are free to declare,
and do declare, that the rights asserted, are of the natural rights of man-
kind, and that if any Act shall be hereafter passed to repeal the present,
... such Act will be an infringement of natural right."

But the colonies had revolted against Parliament no less than King
George. In Massachusetts John Adams and James Otis had attacked the
writs of assistance upon the ground that courts should give no effect to a
law contrary to "natural equity."" Gradually the idea emerged that im-
portant individual liberties ("natural rights") could be protected by three
simple steps: First, let the fundamental human rights to be put beyond
the reach of government be written down in a constitution. Second, treat
the constitution as law to be interpreted and applied by courts in the
same fashion as any other law, but also make the constitution supreme so

49. MAGNA CARTA, ch. 39, reprinted in A. HOWARD, MAGNA CARTA, TEXT AND COMMEN-

TARY 43 (1964).
50. E. COKE, THE REPORTS OF SIR EDWARD CoKE (English ed. 1738), reprinted in C.

BOWEN, THE LION AND THE THRONE 305 (1957)(emphasis added).
51. Id.
52. Acts of the General Assembly of the Commonwealth of Virginia, October Sess., 1785,

Richmond, 1786, reprinted in A. MASON, FREE GOVERNMENT IN THE MAING 387-88 (3d ed.
1965).

53. Id.
54. 2 THE LEGAL PAPERS OF JOHN ADAMS 119 (1965).
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that in case of conflict between the constitution and any other law, the
constitution will prevail. Third, make the judiciary impartial and
independent.

James Madison put it in a nutshell when he said in proposing the Bill
of Rights: "independent tribunals of justice will consider themselves in a
peculiar manner the guardians of those rights; they will be an impenetra-
ble bulwark against every assumption of power in the Legislative or
Executive." 8

Thomas Jefferson thought judicial review a virtue of the U.S. Constitu-
tion before he clashed with, and came to hate, John Marshall. Writing to
a French correspondent he spoke of "the laws of the land, administered
by upright judges, [which] would protect you from any exercise of power
unauthorized by the Constitution of the United States. .... ",

Throughout our history there have been legislative attacks upon the
power of the Judicial Branch to protect constitutional rights. The Jeffer-
sonian Democrats proposed to use impeachment as a vehicle for removing
justices whose constitutional views were distasteful to the dominant party
in Congress. In the 1820s, following the decisions in Martin v. Hunter's
Lessee,57 and Cohens v. Virginia," the proponents of state sovereignty
sought to take away the power of the U.S. Supreme Court to review deci-
sions by state courts on constitutional questions.

After the Civil War, the radical Republicans, fearful that the Supreme
Court would find-the Reconstruction Acts" unconstitutional, revoked the
Court's authority to hear a Mississippi newspaper editor's appeal of the
denial of his habeas corpus petition, 60 and considered other methods of
barring judicial review. In 1937 President Franklin D. Roosevelt proposed
legislation to pack the Supreme Court with new justices who agreed with
his constitutional philosophy.6 The McCarthyites of the 1950s unsuccess-
fully sought to persuade Congress to limit Supreme Court jurisdiction
over unconstitutional federal and state programs aimed at alleged subver-
sives.62 In 1964 some Senators and Representatives attempted to deprive
the federal courts of jurisdiction to give effect to the "one person, one

55. 1 ANNALS OF CONG. 439 (Gales & Seaton eds. 1789).
56. Letter from Thomas Jefferson to a French correspondent (1798), reprinted in 4 THE

WRITINGS OF THOMAS JEFFERSON 257 (1853).

57. 14 U.S. (1 Wheat.) 304 (1816).
58. 19 U.S. (6 Wheat.) 264 (1821).
59. Act of Dec. 22, 1867, ch. 3, 16 Stat. 59; Act of Mar. 11, 1868, ch. 25, 15 Stat. 41; Act

of July 19, 1867, ch. 30, 15 Stat. 14; Act of Mar. 23, 1867, ch. 6, 15 Stat. 2; Act of Mar. 2,
1867, ch. 152, 14 Stat. 428.

60. See notes 32-33 supra.
61. See S. REP. No. 711, 75th Cong., 1st Sess. (1937).
62. See S. 2646, 85th Cong., 1st Seas. (1957).
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vote" rule regarding legislative apportionment.1
In each instance, despite discontent with particular decisions, the

American people and the Congress have rejected the attacks as threats to
constitutionalism. The repeated rejections seem to me to demonstrate the
continuing conviction of the people that, in the interests of individual
liberty, even legislative majorities should sometimes be subject to check.

History also contains examples of unwise, even "wrong-headed" deci-
sions by the Supreme Court. The Dred Scott and Income Tax cases are
prime examples. Lochner v. New York," and like instances of the effort
to prevent economic regulations are further illustrations. Perhaps the
abortion and school prayer cases belong in this category. I have written
critically of Roe v. Wade.6 The school prayer cases unsettled my assump-
tions based upon habit but I have come to accept them as appropriate to
protect the child of conscientious nonconformists against the trauma of
isolation from his peers. Most important judicial errors of the past
yielded to time, debate, and judicial reconsideration. In the case of other
important mistakes, the process of amendment furnishes a further safety
valve. The argument for judicial review does not assume judicial infal-
lability. Granting some mistakes, it invokes strong and convincing rea-
sons for concluding that, on the average and over the years, courts will be
a great deal firmer and also wiser than legislatures in interpreting consti-
tutional guarantees protecting essential liberty.

Surely, judicial interpretation gives better protection to unpopular indi-
viduals and minorities shut out of, or inadequately represented in, the
political process. It was the Court that spoke for the national conscience
in Brown v. Board of Education," when Congress and the President were
silent.

Similarly, judicial review provides better protection for the long-range
enduring values that politicians too often neglect and of which the people
too often lose sight in the emotional intensity and maneuvering of politi-
cal conflict. Individual liberties such as freedom of speech and guarantees
of privacy are often in this character. It was the Court that excised the
cancer of legislative malapportionment when the incumbent legislators
perpetuated themselves by refusing to act,6 7 whereas it was a bloc of Con-
gressmen anticipating Senator Helms who pressed for legislation depriv-
ing the federal courts of jurisdiction to apply the "one person, one vote"
rule." The full impact of statutes upon individual and minority rights

63. See, e.g., S. 2919, 88th Cong., 2d Sess., 110 CONG. REC. 13,904 (1964).
64. 198 U.S. 45 (1905).
65. A. Cox, THE ROLE OF THE SUPREME COURT IN AMERICAN GOVERNMENT 113-14 (1976).

66. 347 U.S. 483 (1954).
67. Reynolds v. Sims, 377 U.S. 533 (1964); Baker v. Carr, 369 U.S. 186 (1962).
68. See note 63 supra.
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often comes to light only through experience. The modern tendency to
rush constitutional judgments by expedited declaratory proceedings
seems open to question. Judicial review is most valuable when it provides
what Justice Stone called "the sober second thought of the community."' 9

There is also value in having constitutional judgments made by men
and women as free as any individual can become from political or eco-
nomic self-interest, from most forms of ambition, and from the obliga-
tions of loyalty to political parties or other organizations. Only judges
have the necessary security and independence.

There is even greater value, I think, in having the questions adjudi-
cated according to law. Those who attack the Court today are fond of
quoting Charles Evans Hughes' observation that the Constitution "means
what the judges say it means;"70 thus implying that the process of deci-
sion is unimportant, that in the end all is arbitrary fiat, and that the only
question is whose fiat shall control. There is a measure of truth in
Hughes' "nifty," but there is also truth in the older aphorism asserting
that judges find, but do not make, the law. Judges, unlike legislators, do
not feel free simply to do what they think is right, much less to serve the
interests of a political party or constituent. All judges feel bound at least
to some extent by the duty to look outside themselves to the sources of
law. Pursuit of the ideal of principled decisionmaking built upon and
building a rationally coherent body of law binding upon the judges as well
as the litigants is not only more likely than the political process to protect
fundamental liberties, in the realm of the spirit and the building blocks of
representative government, it is likely to reach both wiser and less subjec-
tive results.

I spoke a moment ago of the deep-seated desire for the protection of
certain fundamental human rights against all forms of govern-
ment-perhaps I should say, against the claims of society. Would you
agree with me that that desire is usually accompanied by a yearning for
government, not by power, whether the power of force or of votes, but by
reason, moral right, and justice? The words are imprecise. The yearning is
for an impossible dream. Yet it seems wise and right that the aspiration
find a measure of expression somewhere among our political institutions.
The best place, even though imperfect, is the judicial branch and ulti-
mately the Supreme Court.

There are times when the courts, especially the Supreme Court, can
lead us a step towards fulfillment of the impossible dream. True, if the
Justices are not mindful of the limits of their function and attentive to

69. Stone, The Common Law in the United States, 50 HASv. L. Rsv. 4, 25 (1936).
70. Speech of Charles Evans Hughes at Elmira, New York (May 3, 1907), reprinted in

THE AUTOBIOGRAPHICAL NOTES OF CHARLES EvANs HUGHES 144 (1973); and C. HUGHES, AD-

DRESSES 139-41 (1908).
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the constraints of law, they may overreach themselves and stir pressure
for the kind of legislative and popular reprisals we have been discussing.
True, also, that the roots of any great decision must lie in the will of
people. Yet the constraints leave room for progress. The will can be
evoked. Being is becoming. Our aspirations are no less part of us than our
practices. Within the constraints, the Court can sometimes be the voice of
the spirit, reminding us of what we may be in order to make us what we
are.


