
In Re Puget Sound Power & Light Co.: New
Standard of Review for Corporate

Condemnations

In In Re Puget Sound Power & Light Co.,' the Court of Appeals of
Washington held that the appropriate standard of judicial review of the
power company's condemnation action was whether the company had
demonstrated public use and necessity by a preponderance of the evi-
dence.2 This new standard of review marked a change from the previous,
less stringent, "arbitrary and capricious" standard.3 In reaching its deci-
sion and establishing this new standard, the court recognized an essential
difference between the exercise of the power of eminent domain by a gov-
ernmental body and the exercise of the power of eminent domain by a
private corporation operating in a public service capacity.4

The case was prompted when Puget Sound Power & Light Company
(PPL) brought an action to condemn a forty-foot wide and two hundred
and fifty-six-foot long easement over the property of Kenneth and
Carolyn Jauch for the purpose of constructing a high-voltage transmission
line.' PPL decided in 1978 to run a new 115,000 volt transmission line
across the Jauchs' property in order to replace an existing 12,500 volt line
which had become obsolete and unable to meet the demands of the local
distribution cooperative. The decision to place the power line over the
Jauchs' property was based on engineering practices, safety factors, and
costs. After negotiations with a representative of PPL, the Jauchs decided
not to sell easement rights to PPL. The Jauchs maintained that the new
transmission powerline should be placed in the same location as the ex-
isting power line, which was on the opposite side of the street from their
property. PPL notified the Jauchs that, if necessary, they would com-
mence condemnation proceedings. On December 12, 1979, the condemna-
tion proceedings were initiated.

A trial was held on the issue of public use and necessity and the trial
judge inspected both the site proposed by PPL and the site proposed by

1. 28 Wash. App. 615, 625 P.2d 723 (1981).
2. Id. at 620, 625 P.2d at 725.
3. See notes 56-59 and accompanying text infra.
4. 28 Wash. App. at 619, 625 P.2d at 725.
5. The facts are taken from the opinion of the Court of Appeals of Washington, id. at

616, 625 P.2d at 723-24.
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the Jauchs. s The trial court held in favor of PPL. The Jauchs moved for
reconsideration, which was denied, and a Decree of Public Use and Ne-
cessity was entered. On appeal, the Jauchs challenged the necessity of an
easement on their property and argued that the trial court had erred in
applying the arbitrary and capricious standard of review to the eminent
domain proceedings of a nongovermental entity.7 The Court of Appeals
of Washington agreed with the Jauchs and remanded the matter to the
trial court to enter findings of fact on whether PPL had demonstrated
public use and necessity by a preponderance of the evidence.8

The origin of the concept of eminent domain is lost in obscurity. Mer-
lin de Dovai, a French jurist of the early nineteenth century, claimed'
that the earliest known exercise of eminent domain is recorded in the
Bible,10 in the story of the acquisition of Naboth's vineyard by King Ahab
who caused Naboth to be stoned to death because of his refusal to sell his
land. The concept of the power of eminent domain, as understood today,
began to take shape with the decline of the English feudal system and the
rise of the modern conception of individual property rights.1 Eminent
domain has been aptly defined as:

the rightful authority which exists in every sovereignty, to control and
regulate those rights of a public nature which pertain to its citizens in
common, and to appropriate and control individual property for the pub-
lic benefit as the public safety, necessity, convenience and welfare may
demand."

The power of eminent domain is inherent in every sovereign govern-
ment. 8 It is not conferred by constitutions," but is only limited and
regulated by them. Consequently, the exercise of the power of eminent

6. Id. at 616-17, 625 P.2d at 724. It was conceded that PPL was a public service corpora-
tion vested with the power of eminent domain. Id.

7. Id.
8. Id. at 620, 625 P.2d at 725.
9. See 1 J. SACKMAN, NICHOLS' THE LAW OF EMINENT DOMAIN, § 1.2 [1], at 1-65 (3d ed.

rev. 1980).
10. 1 Kings 21:1-13.
11. See 1 J. SACKMAN, supra note 9, § 1.2 [21, at 1-66.
12. Trombley v. Humphrey, 23 Mich. 471, 474 (1871). Eminent domain has also been

defined as the power of the sovereign or some authorized agency to take private property for
public use. Virginia Elec. & Power Co. v. King, 259 N.C. 219, -, 130 S.E.2d 318, 320 (1963).
It has been variously described as one of the high powers of government, Woodside v. City
of Atlanta, 214 Ga. 75, 80, 103 S.E.2d 108, 113 (1958); as an awesome grant of sovereign
power, Winger v. Aires, 371 Pa. 242, -, 89 A.2d 521, 522 (1952); and as an attribute o
sovereignty, City of Tacoma v. Welker, 65 Wash. 2d 677, -, 399 P.2d 330, 334 (1965).

13. United States v. Jones, 109 U.S. 513, 518 (1883). See also Georgia v. Chattanooga,
264 U.S. 472, 480 (1924).

14. 109 U.S. at 518; See also Fort Leavenworth R.R. v. Lowe, 114 U.S. 525 (1885).
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domain is limited only by the fifth and fourteenth amendments of the
United States Constitution and, in the case of a state, by a similar provi-
sion in the state constitution.' The inherent power of eminent domain
cannot be exercised until legislative action, generally by statute, specifies
the occasions, modes, conditions, and limitations for its exercise.16

The power of eminent domain is based on the theory that all sovereigns
have power to acquire property necessary to perform government func-
tions.'" Distilled to its meaningful essence, the theory of eminent domain
is that the rights of the individual must yield to the rights of the public
good because the welfare of the state is paramount to that of the individ-
ual citizen.'" The principle of eminent domain was originally founded on
state and political necessity, but the principle has evolved and is now
generally justified by the public benefit, safety, necessity, convenience, or
welfare.'" A practical definition of the term eminent domain, stressing the
elements of the power as they are generally understood today, is that it is
the power of a sovereign or a legislatively-delegated entity to take or
damage specific private property for a public use upon a showing of a
public need for the property, and upon the making of just compensation

15. See Yearsley v. Ross Const. Co., 309 U.S. 18 (1940); United States v. Jones, 109 U.S.
513 (1883); Smith v. Cameron, 106 Ore. 1, -, 210 P. 716, 718-19 (1922); Washington ex tel
Bremerton Bridge Co. v. Superior Court for Kitsap County, 194 Wash. 7, -, 76 P.2d 990, 995
(1938); Washington ex rel Mountain Timber Co. v. Superior Court for Cowlitz County, 77
Wash. 585, -, 137 P. 994, 995 (1914).

16. Dean v. County Bd. of Educ., 210 Ala. 256, -, 97 So. 741, 744 (1923)(the right to
exercise the power of eminent domain must be conferred by statute, either by express words
or by necessary implication, and it is not granted by words of doubtful inference); Bibb v.
Harris, 71 Ga. 250 (1883).

17. Kohl v. United States, 91 U.S. 367, 371 (1875).
18. See generally West River Bridge Co. v. Dix, 47 U.S. (6 How.) 507 (1848); Tood v.

Rogers, 227 Mich. 208, -, 198 N.W. 945, 946 (1924); Spencer v. Portland, 114 Ore. 381, _,
235 P. 279, 281-82 (1925).

19. See generally Chappell v. United States, 160 U.S. 499 (1896); Trombley v.
Humphrey, 23 Mich. 471 (1871). Note, however, that a distinction should be drawn between
the power of eminent domain and the police power of a state. This distinction was clearly
drawn in an early Massachusetts case in which the court stated:

[Tihe right of eminent domain, [is] the right of a government to take and appro-
priate private property to public use, whenever the public exigency requires it;
which can be done only on condition of providing a reasonable compensation
therefor [sic]. The power we allude to is rather the police power, the power vested
in the legislature by the constitution, to make, ordain, and establish all manner of
wholesome and reasonable laws, statutes, and ordinances, either with penalties or
without, not repugnant to the constitution, as they shall judge to be for the good
and welfare of the commonwealth, and of the subjects of the same .... It is not an
appropriation of the property to a public use by the owner, and is therefore not
within the principle of property taken under the right of eminent domain.

Massachusetts v. Alger, 61 Mass. (7 Cush.) 53, 85-86 (1851).
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for the property.2 0

As a rule, eminent domain can be exercised only when the property is
to be "used" for a public purpose.' 1 Courts are almost unanimous in hold-
ing that private property can be taken under power of eminent domain
only for some use in which the public interest is involved." There is some
authority that a taking for a use not for the public interest may be uncon-
stitutional;2" however, some courts have permitted a taking for a private
benefit. 4

No precise definition or test of what is a public use has ever been for-
mulated which is adequate in all cases."5 Nevertheless, it is the manner
and purpose for which the property is to be used that determines whether
it is to be devoted to a public use so that it will be subject to eminent
domain.' 6 Washington courts have upon several occasions addressed the
element of a public use in the exercise of eminent domain. In the case of
Washington ex rel Ami Co. v. Superior Court of Pierce County,7 the
court stated that the question of public use is determined by the charac-
ter and not the extent of the use. In that case, a railroad sought to con-
demn a strip of land in order to construct an extension branchline from
the mainline into an area particularly adapted to manufacturing enter-
prises, but which presently had only one manufacturing plant. The con-
tention was made that there could be no public use when only one manu-

20. See generally Boom Co. v. Patterson, 98 U.S. 403, 406 (1878); Samish River Boom
Co. v. Union Boom Co., 32 Wash. 586, 73 P. 670 (1903).

21. See Fountain Park Co. v. Hensler, 199 Ind. 95, _, 155 N.E. 465, 469 (1927).
22. Old Dominion Land Co. v. United States, 269 U.S. 55, 58 (1925); Alabama Power Co.

v. Cullman County Elec. Membership Corp., 234 Ala. 396, -, 174 So. 866, 869 (1937); Is-
leworth Grove Co. v. Orange County, 79 Fla. 208, -, 84 So. 83, 84 (1920); Goose Creek
Lumber Co. v. White, 219 Ky. 739, -, 294 S.W. 494, 496 (1927); Washington ex rel Puget
Sound Power & Light Co. v. Superior Court for Snohomish County, 133 Wash. 308, -, 233
P. 651, 652-53 (1925); Reed v. City of Seattle, 124 Wash. 185, 213 P. 923, 925 (1925).

23. Edens v. City of Columbia, 228 S.C. 563, -, 91 S.E.2d 280, 283-85 (1956).
24. See, e.g., Tomten v. Thomas, 125 Mont. 159, 232 P.2d 723 (1951), overruled on

other grounds, Callant v. Federal Land Bank, - Mont. -, 593 P.2d 1036 (1979). See also
Piper v. Ekern, 180 Wis. 586, -, 194 N.W. 159, 161 (1923).

25. Tanner v. Treasury Tunnel, Mining & Reduction Co., 35 Colo. 593, -, 83 P. 464, 465
(1906); In re Niagara Falls & W. Ry., 108 N.Y. 375, -, 15 N.E. 429, 432 (1888). The Supreme
Court has stated: "It is obvious ... that what is a public use frequently and largely depends
upon the facts and circumstances surrounding the particular subject-matter in regard to
which character of the use is questioned." Fallbrook Irrigation Dist. v. Bradley, 164 U.S.
112, 159-60 (1896).

26. Black Rock Placer Mining Dist. v. Summit Water & Irrigation Co., 56 Cal. App. 2d
513, -, 133 P.2d 58, 62 (1943). One court stated: "It is the purpose for which the land is
taken, and not the particular corporation which the state authorizes to take it, that deter-
mines whether the use is public or not," Crolley v. Minneapolis & St. L. Ry., 30 Minn. 541
_, 16 N.W. 422, 424 (1883).

27. 42 Wash. 675, 85 P. 669 (1906).
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facturer would initially have use of the branchline. The court rejected this
argument as untenable because it appeared that the territory was
adapted to manufacturing and that commercial enterprises and a sup-
porting population could reasonably be expected to come into the terri-
tory following the building of the branchline2 s The court affirmed the
condemnation judgment because the public would have the right to use
the railroad when the territory became populated.2 9 Thus it appears clear
that the use to which property must be put need not be a use devoted to
the entire public; it is sufficient that it is restricted to some community or
locality as long as the use is for the public in that locality and not merely
for individuals.80 The term public use is an elastic concept capable of
opening to embrace whatever may, in fact, become a use in which the
public is interested, and in every case it is governed by the prevailing
public policy.8 Under this view, public uses are limited not only to mat-
ters of business necessity or provision of adequate service but may also
extend to matters of ordinary convenience, public health, and recreational
enjoyment.32 In the final analysis, there is agreement among the courts
that the question of whether a particular use is actually a public use is a
judicial question for the court.13

There is also general agreement that there can be an exercise of the
power of eminent domain only to meet an existing or reasonably antici-
pated public need. 4 This public need is the necessary element in a con-
demnation proceeding. Indeed, eminent domain is said to have its foun-
dation in the law of necessity. 6

28. Id. at -, 85 P. at 671.
29. Id.
30. See Rindge County v. Los Angeles County, 262 U.S. 700, 707 (1923); Delfeld v. City

of Tulsa, 191 Okla. 541, -, 131 P.2d 754, 757-58 (1942).
31. Fountain Park Co. v. Hansler, 199 Ind. 95, _, 155 N.E. 465, 472 (1927); Washington

ex rel Chelan Elec. Co. v. Superior Court for Chelan County, 142 Wash. 270, -, 253 P. 115,
117 (1927); Ryan v. Louisville & Nashville Terminal Co., 102 Tenn. 111, -, 50 S.W. 744, 745
(1899).

32. Rindge County v. Los Angeles County, 262 U.S. 700, 707 (1923).
33. Id.; Tift v. Atlantic Coast Line R.R., 161 Ga. 432, 441, 131 S.E. 46, 50 (1925); Wash-

ington ex rel Puget Sound Power & Light Co. v. Superior Court for Snohomish County, 133
Wash. 308, -, 233 P. 651, 652 (1925)(Article I, Section 16 of the Washington State Constitu-
tion expressly provides that the question of whether the contemplated use is really a public
use is a judicial question without regard to any legislative assertion that the use is a public
use).

34. Washington ex rel Union Trust & Say. Bank v. Superior Court for Spokane County,
84 Wash. 20, -, 145 P. 999, 1001 (1915).

35. [Eminent domain] has its foundation in the imperative law of necessity, and is
recognized, and may be defended and enforced, upon the ground that no govern-
ment could perpetuate its existence and further the prosperity of its people, if the
means for the exercise of any of its sovereign powers might be withheld at the
option of individuals.

1982]
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Condemnation is a proceeding that amounts to an enforced sale of
property. When the legislature or some lawfully authorized agency has
determined that certain property is necessary for a public purpose, the
owner of that property may be forced to sell the property to the con-
demnor. In this forced sale of property, the court or jury is called upon to
fix the sale price at which the owner must dispose of his property. Judge
(later Justice) Cardozo once stated that: "'Condemnation' is an enforced
sale, and the state stands towards the owner as buyer towards seller. On
that basis the rights and duties of each must be determined."" It should
be borne in mind that eminent domain proceedings are statutory in origin
and courts require strict compliance with all conditions imposed by the
statute.

Generally, neither notice nor an opportunity to be heard are prerequi-
sites to the exercise of the power of eminent domain, provided the owner
at some point in the condemnation proceeding has the opportunity to be
heard and offer evidence on the valuation of the property to be taken.3 7

Thus, eminent domain statutes will often provide for a trial on the valua-
tion question but an ex parte hearing on the question of public use and
necessity. According to the United States Supreme Court, "the necessity
and expediency of the taking of property for public use 'are legislative
questions, no matter who may be charged with their decision, and a hear-
ing thereon is not essential to due process in the sense of the Fourteenth
Amendment.' "8 Conversely, it has also been held that necessity is a judi-
cial question and "whether any necessity exists for taking a particular
property for a particular use is ultimately a judicial question, upon which
the owner is entitled to be heard." 3'

The Washington statute40 under consideration in Puget Sound Power
& Light required that evidence be presented at the initial hearing to show
that all parties interested "1 in the property had been duly served with
notice of the condemnation proceeding. The condemnor also bore the
burden of proving that the contemplated use was to be a public use and

Trombley v. Humphrey,'23 Mich. 471, 474 (1871).
36. Jackson v. State, 213 N.Y. 34, 106 N.E. 758 (1914)(Cardozo, J.).
37. See generally Georgia v. City of Chattanooga, 264 U.S. 472, 483 (1924); Joslin Mfg.

Co. v. City of Providence, 262 U.S. 668, 678 (1923); Bragg v. Weaver, 251 U.S. 57, 58, 60-61
(1919).

38. North Laramie Land Co. v. Hoffman, 268 U.S. 276, 284 (1925)(quoting in part from
Bragg v. Weaver, 251 U.S. at 58). See generally Washington ex rel Anderson v. Superior
Court for Lincoln County, 119 Wash. 406, 205 P. 1051 (1922).

39. Robertson v. Brooksville & I. Ry., 100 Fla. 195, _,, 129 So. 582, 587 (1930).
40. See note 60 and accompanying text infra.
41. An interested party is one who has a financial interest in the outcome. Goodyear

Farms v. United States, 241 F.2d 484, 485-86 (9th Cir. 1956).
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that there was a public necessity for taking the property.4' If these mat-
ters were proven at the hearing, a jury could be called to determine the
value of the property to be condemned. Generally, a condemnation trial is
by jury, but an administrative tribunal may be appointed in exceptional
cases.4' A jury trial may be waived in condemnation cases, and if the stat-
ute grants a right to a jury trial, it is deemed waived by failure to demand
a jury.

44

Appellate review of condemnation proceedings is extremely limited.
Generally, in condemnation proceedings, the conclusion of the original
trier of facts who saw and heard the witnesses and observed their de-
meanor on the witness stand is entitled to great weight,"s and will be dis-
turbed only when there is no reasonable evidence to support it.4* It is not
the function of an appellate court to reevaluate the evidence in a condem-
nation proceeding. 7

Although the inherent power of eminent domain is in the sovereign, the
legislature may delegate to its chosen agent the right and power to take
property."s It is required that this delegation to a private corporation be
done by the constitution or by an affirmative delegation of the power by a
valid statute." Public utility corporations and public service corporations
have long had the delegated authority to exercise the power of eminent
domain."

42. See, e.g., Hawaii by Sylva v. Mendonca, 46 Hawaii 83, _, 375 P.2d 6, 16 (1962)(citing
5 J. Sacman, NIcHoLs' TH LAw or EWmBWT DOMIN, § 18.5, at 198, 201 (3d ed. 1980)).

43. See La Buy v. Howes Leather Co., 352 U.S. 249 (1956)(indicating that the unwar-
ranted use of commissioners, like similar use of special masters, is an "effective way of put-
ting a case to sleep for an indefinite period."'Id. at-253 n.5): See also United States v.
Bobinski, 244 F.2d 299, 301 (2d Cir. 1957).

44. See Master Royalties Corp. v. City of Baltimore, 235 Md. 74, -, 200 A.2d 652, 664
(1963).

45. See Pappas v. Alabama Power Co., 270 Ala. 472, _. 119 So. 2d 899, 904 (1960).
46. , See, e.g., County of Maricopa v. Shell Oil Co., 84 Ariz. 325, -, 327 P.2d 1005, 1009

(1958).
47. Redondo Beach School Dist. v. Flodine, 153 Cal. App. 2d 437, -, 314 P.2d 581, 588

(1957).
48. Alabama Power Co. v. Gulf Power Co., 283 F. 606, 616 (1922); See generally Carstens

v. Public Util. Dist. No. 1, 8 Wash. 2d 136, -, 111 P.2d 583, 587 (1941); Washington ex rel
Puget Sound Power & Light Co. v. Superior Court for Snohomish county, 133 Wash. 100, _,
233 P. 651, 652 (1925).

49. Potashnik v. Public Serv. Co., 126 Colo. 98, 247 P.2d 137 (1952)(citing Mack v. Town
of Craig, 68 Colo. 337, 191 P. 101 (1920)); Trustees of New Pulaski Cemetery v. Ballentine,
151 Tenn. 622, -, 271 S.W. 38, 39 (1925); Gasaway v. City of Seattle, 52 Wash. 444, -, 100
P. 991, 992-93 (1909)(Constitutional or statutory authority is necessary in order that others
than the state may exercise the right of eminent domain).

50. For an extensive listing of the type of public enterprises affected with a public inter-
est which have been granted power to condemn, see I R. PownuL, Rmi PiiopEmRr § 146, at
576 n.13.

19821
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Once a corporation has been statutorily delegated the authority to exer-
cise eminent domain, it is permitted to do so only to the extent reasona-
bly necessary to carry out the public purpose for which the property was
taken."1 Not only may tangible property be appropriated by eminent do-
main but also that which is intangible5S-rights, interests of any kind,
and easements-may be taken in the exercise of the power of eminent
domain."

Because the statutes of different states that grant corporations the
right to exercise the power of eminent domain are drawn to achieve dif-
ferent policy goals, few generalizations with respect to the scope of the
power of a public corporation to condemn land interests can be made.
Some states grant some types of public utilities the power to condemn in
broad, very general language.5 4 Other states grant public utilities condem-
nation power only in very particular circumstances or only for specified
purposes."

Prior to Puget Sound Power & Light, private corporations" exercising
eminent domain had been held only to the arbitrary and capricious stan-
dard of judicial review. The more recent cases in the state of Washington
have generally held that the declaration of public use and necessity is
conclusive on the court in the absence of a showing of actual fraud oz
such arbitrary and capricious conduct as would amount to constructive
fraud.5 7  The phrase "arbitrary and capricious conduct" has been de-

51. Aycock v. Houston Lighting & Power Co., 175 S.W.2d 710, 714 (Tex. Civ. App
1943)(take only what is reasonably necessary for public use).

52. Chicago, B. & Q. R.R. v. Public Util. Comm'n, 69 Colo. 275, _, 193 P. 726, 72
(1920).

53. South Park Comm'rs v. Montgomery Ward & Co., 248 Ill. 299, _, 93 N.E. 910, 91"
(1910); Johnstone v. Detroit, G.H. & M. Ry., 245 Mich. 65, -, 222 N.W. 325, 327-3,
(1928)(in which the entire subject of status of easements in condemnation proceedings il
fully explored); Nantahala Power & Light Co. v. Moss, 220 N.C. 200, -, 17 S.E.2d 10, 1'
(1941).

54. See generally CAL. CIV. PROC. CODE § 1240.020 (West 1981); KAN. STAT. ANN. § 17
618 (1975); N.H. REv. STAT. ANN. § 371-1 (1979); N.J. STAT. ANN. §§ 48:12-19, 48:12-35.:
(West 1969); WASH. REv. CODE ANN. § 81.36.010 (1974).

55. See generally ALA. CODE § 10-5-1 (1975); DEL.' CODE ANN. tit. 26 § 515 (1974); S.D
CODIFIED LAWS ANN. § 49-16A-81 (1981); WASH. REV. CODE ANN. § 81.52.040 (1974).

56. Note that although Puget Sound Power & Light Company is a private corporation, i
is exercising the power of eminent domain under statutory authority for a public taking, no
for a private taking. The constitutional issues involved in a private taking are beyond th,
scope of this article.

57. See Washington ex tel Puget Sound & Baker River Ry. v. Joiner, 182 Wash. 301, 4'
P.2d 14 (1935) (declaration of necessity and public use is conclusive, in absence of actu
fraud or such arbitrary and capricious conduct as would amount to constructive fraud); an
Washington ex rel Bremerton Bridge Co. v. Superior Court for Kitsap County, 194 Wash.
-, 76 P.2d 990, 995 (1938)(necessity of taking land and public use decided by public admin
istrative authorities is binding on the courts in absence of showing actual or constructiv
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scribed as "willful and unreasoning action, without consideration and re-
gard for facts or circumstances.""" When a conclusion was reached hon-
estly, fairly, and with due consideration, it was not arbitrary and
capricous even though there was room for difference in opinions.59

The court in Puget Sound Power & Light Co. had before it a statute
relating to adjudication of public use or private way of necessity. 0

Briefly, this Washington statute stated that if the court had before it sat-
isfactory proof that all interested parties had been served with notice and
there was satisfactory proof that the contemplated use was really a public
use, that the public interest required the property, and that the property
sought to be appropriated was required or necessary for the public inter-
est, the judge could direct the calling of a jury to determine the compen-
sation for the property unless the jury was waived in the manner pre-
scribed by law. Thus, in adjudicating public use and necessity under this
statute, a trial court was required to make three separate, but interre-
lated, findings: (1) that the use in question was really a public use; (2)
that public interests required it; and (3) that the property to be acquired
was necessary to facilitate the public use. 1

The Court of Appeals of Washington in Puget Sound Power & Light
Co. began its reasoning by stating that the "necessity" of the contem-
plated acquisition by a sovereign was a matter left to the judgment of the

fraud). But see Seattle & M. Ry. v. Washington, 7 Wash. 150, -, 34 P. 551, 557 (1893)(ne-
cessity is a matter of adjudication by the court). Additionally, Washington courts have lim-
ited judicial review of the evidence to bad faith or abuse of power or the "arbitrary and
capricious" standard in considering the eminent domain proceedings of a public service cor-
poration in the following cases: Washington ex tel St. Paul & Tocoma Lumber Co. v. Daw-
son, 25 Wash. 2d 499, -, 171 P.2d 189, 194 (1946); Washington ex tel Grays Harbor Logging
Co. v. Superior Court for Chehalis County, 82 Wash. 503, -, 144 P. 722, 724 (1914).

58. City of Tacoma v. Welcker, 65 Wash. 2d 677, 684, 399 P.2d 330, 335 (1965)(quoting
Lillions v. Gibbs, 47 Wash. 2d 629, 633, 289 P.2d 203, 205 (1955).

59. 65 Wash. 2d at 684, 339 P.2d at 335.
60. WASH. Rev. CODE ANN. § 8.20.707 (1974) provides in pertinent part:

Adjudication of public use or private way of necessity. At the time and place ap-
pointed for hearing ... if the court or judge thereof shall have satisfactory proof
that all parties interested in the . . .property described in said petition, have
been duly served with said notice ... and shall be further satisfied by competent
proof that the contemplated use for which the ... property sought to be appro-
priated is really a public use ... and that the public interest requires the prose-
cution of such enterprise ... and that the . . .property sought to be appropri-
ated are required and necessary ... the court or judge thereof may make an order
... directing that a jury be summoned, or called, in the manner provided by law,

to ascertain the compensation which shall be made for the ... property sought to
be appropriated unless a jury be waived as in other civil cases in courts of record,
in the manner prescribed by law.

61. 28 Wash. App. at 617, 625 P.2d at 724.
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condemnor.62 The court maintained that because the power of eminent
domain is an attribute of a state sovereignty which is exercised through or
delegated by the legislature, there should be judicial review only to deter-
mine whether the state had exceeded its lawful authority.6" In so doing,
the court tacitly recognized that the power of eminent domain inherent in
every sovereignty is absolute and that constitutions and statutes create
limitations upon the power of eminent domain, which would otherwise be
unlimited. 4 In other words, judicial review of a condemnation proceed-
ing is to determine only whether the condemnor has acted in those areas
which have been restricted by the statute.

This constrained judicial review was considered justified by the court
because of the legislative-type decision making process which surrounds a
condemnation determination by a sovereign.65  The court pointed out
that when a governmental body exercises the power of eminent domain,
there is, necessarily, either by the nature of the legislative process or by
express statutory directive, 6 a public forum in which objections and com-
ments by affected citizens may be heard. The court reasoned that because
the court adjudicating the question of public use and necessity of a gov-
ernmental entity's eminent domain proceeding has the benefit of both the
agency expertise and the input of the interested public, the decision of
the court will reflect the concerns of both and thus the arbitrary and ca-
pricious standard is justified.67 The court conceded that the arbitrary and
capricious standard had been used in prior cases when considering the
eminent domain activities of public service corporations,"6 but indicated
that the appeal at bar was addressed to a consideration of the fundamen-
tal dissimilarities between a private corporation and the legislative
processes of a state or its agencies.69

Having considered eminent domain in the governmental context that
provides public input through its legislative process, the court contrasted
that with consideration of eminent domain in a nongovernmental setting,
the private corporation. The court stated:

[W]hen a public service corporation exercises its eminent domain powers,

62. Id. at 618, 625 P.2d at 724.
63. 28 Wash. App. at 618, 625 P.2d at 725 (citing 1 J. SACKMAN, NICHOLS' THE LAW Of

EMINENT DOMAIN § 3.1 [2] (3d ed. rev. 1980)).
64. City of Tacoma v. Welker, 65 Wash. 2d 677, 683, 399 P.2d 330, 334 (1965); Kincaid v

City of Seattle, 74 Wash. 617, -, 134 P. 504, 506 (1913); Gasaway v. City of Seattle, 5,'
Wash. 444, -, 100 P. 991, 992 (1909).

65. 28 Wash App. at 619, 625 P.2d at 725.
66. Id.; see WASH. REV. CODE § 34.04.013(6)(f) (1974).
67. 28 Wash. App. at 619, 625 P.2d at 725.
68. Id. at 618, 625 P.2d at 725.
69. Id. at 619, 625 P.2d at 725.
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it is not required to hold any hearings, or to provide any means for pub-
lic involvement prior to the commencement of judicial proceedings.
Thus, the basis for the "arbitrary and capricious" standard-the exis-
tence of a legislative process-is not present.7 0

Thus, the crucial distinction between these two modes of exercising the
power of eminent domain was found to be the opportunity afforded to a
party to have input into the eminent domain decision. This opportunity
to have input into the eminent domain proceeding was translated by the
court into a mandatory constitutional right of due process.7 1

The court concluded its reasoning by determining that because a pri-
vate corporation makes the decision to exercise eminent domain within
its corporate chambers, thereby allowing no public input, the constrained
judicial scrutiny afforded by the arbitrary and capricious standard was
insufficient and a higher standard of judicial review, that the private cor-
poration has demonstrated public use and necessity by a preponderance
of the evidence, was required.72

In establishing this higher standard of judicial review, the court stated:

There can be no meaningful review of its [a private corporation's] action
when judicial scrutiny is limited by the arbitrary and capricious stan-
dard. Clothing the processes of such a private corporation with the man-
tle of legislative process, without the semblance of notice or opportunity
to be heard, does not conform to our concept of due process.73

Thus, it is evident that the court considered the right to be heard as cru-
cial in a condemnation proceeding.

In declaring a new, more stringent standard of judicial review of emi-
nent domain proceedings of private corporations serving a public interest,
Washington has set a new direction in the law. The decision is commend-
able in several respects. First, the court in Puget Sound Power & Light
Co. had the opportunity to register either a holding which would tend to
broaden the scope of condemnation for social ends or to adhere to a phi-
losophy of protecting individual rights of ownership. The Washington
court chose the latter and, in so doing, strengthened the constitutional
underpinning of eminent domain and also clarified its statutory scope. In
requiring private corporations to show by a preponderance of the evi-
dence that the condemnation decision was based on a public use and a
public necessity, the court has taken steps to assure landowners that if

70. Id.
71. "[D]ue process requires that an individual be given an opportunity for a hearing

before he is deprived of any significant property interest." Id. (quoting City of Everett v.
Slade, 83 Wash. 2d 80, 83, 515 P.2d 1295, 1295-96 (1973)).

72. 28 Wash. App. at 620, 625 P.2d at 725.
73. Id. at 619-20, 625 P.2d at 725.
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their property is indeed taken, it will be taken only for a true public ne-
cessity. Under the new standard, the likelihood of property being taken
for something less than a true necessity is diminished by the heightened
evidentiary burden that the private corporation must shoulder to prove
public necessity. Under the former arbitrary and capricious standard of
review, the aggrieved party had the extremely difficult burden of showing
that the corporation had completely disregarded the facts and had en-
gaged in willful and unreasoned action.7 4

Second, the decision is to be commended for the clarity with which the
court expressed the scope of the holding. In drawing a clear distinction
between the exercise of the power of eminent domain by a government
and the exercise of the power by a private corporation, the court left no
doubt that the new standard is to be directed only to those private corpo-
rate enterprises which by their nature afford the public no input into the
condemnation proceedings.

Third, and on a more practical level, judicial administration may be
expedited because no longer will private corporations attempt condemna-
tion proceedings until they have marshalled all the facts necessary to
carry the burden of proof of public necessity. Ironically, it is this positive
attribute of the decision which also brings to light a possible criticism of
the decision. The court announced this new evidentiary standard of
proof, but left unanswered the question of how the private corporation is
to meet the new evidentiary burden. Because Puget Sound Power & Light
Company relied on evidence based on engineering practices, safety fac-
tors, and costs and failed to meet the rigorous new standard, it should be
clear that more than this is needed. How much more must be determined
in future cases. However, regardless of what indicia of evidence the courts
require to meet the new standard, it should not present too great a prob-
lem for a private corporation, given its resources available for data collec-
tion, coupled with its accumulated expertise in assimilating and present-
ing evidence. Because the public service corporation, as any other
corporation, has the ability to pass the cost of such data collection and
assimilation on to the public, it is ultimately the consumer who bears the
burden of the new standard.

Another possible criticism of the decision is that in establishing the
new heightened standard of judicial review ostensibly based on a due pro-
cess argument of the right of an affected party to be heard, the court
failed to distinguish arguably contrary authority. In North Laramie Land
Co. v. Hoffman,75 the United States Supreme Court held that a hearing
on the question of public necessity is not essential to due process. Appar-

74. City of Tacoma v. Welker, 65 Wash. 2d at 684, 399 P.2d at 335.
75. 268 U.S. 276 (1925); see note 38 and accompanying text supra.
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ently, either the Washington court was unaware of the Supreme Court's
position or chose not to acknowledge it. Additionally, the court relied on
an articulation of due process from a criminal case for a civil condemna-
tion proceeding. The court relied upon the case of City of Everett v.
Slade, 7 6 in which respondent-defendant was arrested for violation of a
controlled substance statute and his automobile was seized. Statutory
proceedings to forfeit respondent's interest in the car were held violative
of due process for failure to give respondent a hearing before depriving
him of a significant property (seized automobile) interest.7 7

In conclusion, the distinction by the court of the differences between
the condemnation proceedings of a private corporation and those of a
government are justified in light of differences in 'the actual processes. It
is a major premise of American jurisprudence that each case be decided
on its own merits. In requiring a private corporation to produce more evi-
dence on the question of public necessity, the likelihood of achieving a
just and equitable result is increased. In light of this consideration, the
decision in Puget Sound Power & Light is justified and strikes a fair bal-
ance between the sovereign power of eminent domain, as exercised by a
private corporation, and individual property rights.

JOHN DAVID DOVERSPIKE

76. 83 Wash 2d. 80, 515 P.2d 1295 (1973).
77. Id. at 83, 515 P.2d at 1298.
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