
Texas Industries, Inc. v. Radcliffe Materials,
Inc.: No Help From Their Friends

In Texas Industries, Inc. v. Radcliff Materials, Inc,1 the United States
Supreme Court held that federal courts are not at liberty to fashion com-
mon-law rules of contribution among antitrust law violators in private an-
titrust actions.' By its holding, the Supreme Court resolved a conflict be-
tween the Eighth Circuit s and the Fifth' and Tenth6 Circuits, and
reaffirmed Congress' apparent intent to punish severely violations of the
antitrust laws. The decision -also gives corporations a clear indication that
they can and may be held solely liable for joint violations of those laws.

In 1975, the Wilson P. Abraham Construction Corporation (Abraham)
brought suit in the United States District Court for the Eastern District
of Louisiana6 against Texas Industries, Inc. for damages arising out of an
alleged price fixing scheme. In its complaint, Abraham averred that Texas
Industries and certain unnamed conspirators had "engaged in an unlaw-
ful combination and conspiracy to raise and stabilize the price of ready-

1. 101 S. Ct. 2061 (1981).
2. Id. at 2070. Section 4 of the Clayton Act, 15 U.S.C. § 15 (1976), provides right of relief

to private parties injured by violations of antitrust laws as follows:
Any person who shall be injured in his business or property by reason of anything
forbidden in the antitrust laws may sue therefore in any district court of the
United States in the district in which the defendant resides or is found or has an
agent, without respect to the amount in controversy, and shall recover threefold
the damages by him sustained, and the cost of suit, including a reasonable attor-
ney's fee.

3. Professional Beauty Supply, Inc. v. National Beauty Supply, Inc., 594 F.2d 1179 (8th
Cir. 1979)(third party complaint seeking contribution from alleged coconspirator allowed,
with decision whether a particular party is entitled to contribution left to the trier of fact
upon consideration of all circumstances of a case).

4. Wilson P. Abraham Constr. Corp. v. Texas Indus., Inc., 604 F.2d 897 (5th Cir. 1979),
aff'd sub nom. Texas Indus., Inc. v. Radcliff Materials, Inc., 101 S. Ct. 2061 (1981)(third
party complaint by original defendant seeking contribution from alleged coconspirator in
the event of liability dismissed for failure to state a claim upon which relief could be
granted).

5. Olson Farms, Inc. v. Safeway Stores, Inc., 1979-2 Trade Cas. (CCH) 79,699 (10th Cir.
1979)(complaint by antitrust violator against alleged coconspirators for contribution dis-
missed for failure to state a claim upon which relief could be granted).

6. Wilson P. Abraham Constr. Corp. v. Texas Indus., Inc., No. 75-2820 (E.D. La. Oct. 5,
1977), aff'd, 604 F.2d 897 (5th Cir. 1979), aff'd sub nom. Texas Indus., Inc. v. Radcliff
Materials, Inc., 101 S. Ct. 2061 (1981).
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mix concrete in the New Orleans area in violation of section 1 of th
Sherman Act .... "7 Abraham sought treble damages and attorneys' fees'
as authorized by section 4 of the Clayton Act.9

Through discovery, Texas Industries learned that the unnamed allegec
coconspirators were Radcliff Materials, Inc., Jimco, Inc., and OKC Dredg
ing, Inc. 0 Upon that finding, Texas Industries filed a third party com
plaint against those parties which sought contribution from them shoulc
Texas Industries be found liable to Abraham. The third party defendant,
moved to dismiss the third party complaint for failure to state a clain
upon which relief could be granted.11 The district court entered a judg
ment granting the motion to dismiss with prejudice"' and held that fed
eral law does not allow contribution among antitrust conspirators. 8

On appeal, the Fifth Circuit Court of Appeals recognized that neithe:
the Sherman Act nor the Clayton Act confers a right of contributiox
among coconspirators.4 This was not interpreted to mean, however, tha
Congress deliberately denied contribution under antitrust law. Rather
the court presumed that the issue had never been considered by thi
drafters of the legislation, 5 and stated its task was "to guess what Con
gress 'would have intended on a point not present to its mind, if the poin
had been present.' "16 Accordingly, the court determined that the issui
must be resolved by reference to federal common law.17 After reviewin
arguments in favor of, and in opposition to, contribution, the court af
firmed the decision of the district court below. The court inferred tha
the benefits were questionable and that the detriments were more prob

7. 604 F.2d at 899. Section 1 of the Sherman Act, 15 U.S.C. § 1 (1976), provides il
relevant part: "Every contract, combination in the form of trust or otherwise, or conspirac5
in restraint of trade or commerce among the several States, or with foreign nations, is de
clared to be illegal."

8. 101 S. Ct. at 2063.
9. 15 U.S.C. § 15 (1976).
10. 604 F.2d at 899. All four parties were manufacturers and sellers of ready-mix con

crete in the New Orleans area. 101 S. Ct. at 2062. "In 1973, a federal grand jury in Louisian
issued indictments against petitioner [Texas Industries, Inc.], respondents (or their corpo
rate predecessors) [Radcliff Materials, Inc., Jimco, Inc., and Jahncke Services, Inc., prede
cessor to OKC Dredging, Inc.], and certain employees charging a price-fixing conspiracy ii
violation of § 1 of the Sherman Act. Each defendant ultimately entered a please of nol
contendre." Id. at 2063 n.4.

11. 604 F.2d at 899.
12. Id.
13. Id. The district court noted that the arguments espoused by Texas Industries i.

favor of contribution were persuasive, but deferred to what it considered to be the "weigh
of authority" and dismissed the third party complaint. Id.

14. Id. at 900.
15. Id.
16. Id. at 900-01 (quoting B. CARDozo, Ta NATURE OF THE JUDICIAL PRocEss 15 (1949)
17. 604 F.2d at 901.
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able, and therefore refused to create a right of contribution as a matter of
federal common law.'6

Similarly, the United States Supreme Court affirmed the judgment of
the appeals court.10 Instead of basing its opinion on the relative benefits
and detriments of contribution, however, the Supreme Court found that
federal courts were without power to formulate the right to contribution
sought by Texas Industries.2 Thus, the Supreme Court ruling differed
from that of the court of appeals, which had intimated that it might have
created a right of contribution had it been convinced of substantial
benefits.2

The theory of contribution among two or more wrongdoers is a concept
that arose out of equity.2 2 Its premise is that it is unfair to require one of
several wrongdoers to bear the entire weight of a common burden.28 The
English case of Merryweather v. Nixon24 is generally regarded2 as the
first to consider the issue of contribution among joint tortfeasors. 6 In
that case, the court set forth a rule that prohibited contribution among
wrongdoers, but the rule appeared to be limited by the facts of the case to
incidents of intentional and concerted wrongful activity.2 7 In subsequent
years, however, courts tended to blur the distinction between intentional
concerted activity and independent but concurrent negligence.28 As a re-
sult, the general common-law rule evolved that contribution was not al-
lowed among joint tortfeasors. Two principle rationalizations for applica-
tion of this rule in all instances involving more than one tortfeasor have
been identified.2 9 First, denial of contribution "operates to punish for
past misconduct and by the same token to discourage other prospective
improper activity of the same type."80 Second, courts have no time for,

18. Id. at 906.
19. 101 S. Ct. 2070.
20. Id.
21. 604 F.2d at 906. The court stated, "In the absence of more compelling arguments in

favor of contribution, this court is reluctant to create such a right as a matter of federal
common law."Id.

22. See Brown & Root, Inc. v. United States, 92 F. Supp. 257 (S.D. Tex. 1950); Merrimac
Mining Co. v. Gross, 216 Minn. 244, 12 N.W.2d 506 (1943); Rell v. Combes, 25 Ohio App.
476, 159 N.E. 133 (1927).

23. See Gould v. American-Hawaiian S.S. Co., 387 F. Supp. 163 (D. Del. 1974).
24. 101 Eng. Rep. 1337 (1799).
25. W. PROSSER, THE LAW OF TORTS § 50 (4th ed. 1971).
26. "[C]ourts generally have acknowledged that treble-damages actions under the anti-

trust laws are analogous to common-law actions sounding in tort. 101 S. Ct. at 2063.
27. W. PROSSER, supra note 25.
28. Id.
29. Leflar, Contribution and Indemnity Between Tortfeasors, 81 U. PA. L. REv. 130

(1932).
30. Id. at 133.
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nor interest in, disputes in which both parties are wrongdoers."' In more
recent times, however, the distinction has again been recognized, and con-
tribution is allowed to some extent in thirty-nine states and the Districl
of Columbia.3'

When the question has been presented whether contribution exist,
under federal common-law principles, however, Halcyon Lines v. Haeni
Ship Ceiling & Refitting Corp.s3 has often been cited for the propositior
that there is no right to contribution. " In that case, an employee ol
Haenn was making repairs on a ship owned by Halcyon when he fell int(
the ship's hold and was injured. He brought suit against Halcyon anc
alleged negligence because the ship was unseaworthy. Halcyon impleadec
Haenn as a third party defendant, and urged that the court extend t(
noncollision cases the established admiralty rule for collision cases tha
damages be shared equally between mutual wrongdoers."5 Halcyon fur
ther urged that contribution should be based on relative degree of fault
rather than split equally as under the established rule. The Supreml
Court refused to extend the rule, however, on the grounds that Congresi
had already enacted much legislation in the area of maritime persona
injuries," and that any solution to the problem should await congres
sional action .7 The Court noted further that "[in the absence of legisla
tion, courts exercising a common-law jurisdiction have generally held tha
they cannot on their own initiative create an enforceable right of contri
bution as between joint tortfeasors."' 8

Arguably, however, the Halcyon decision was undermined by the Su
preme Court's holding in the more recent case of Cooper Stevedoring Cc
v. Fritz Kopke, Inc."9 In that case, a longshoreman was injured when hi
fell through a concealed gap between crates loaded by the stevedorin
company onto a ship owned by Fritz Kopke, Inc., and chartered to an
other. The longshoreman sued the owner and the charterer, who in turi

31. Id. at 134.
32. Northwest Airlines v. Transport Workers Union, 101 S. Ct. 1571 (1981). For a breah

down of jurisdictions that have recognized contribution by statute and that have recognize
contribution through judicial decisions, see 101 S. Ct. at 1578 n.17.

33. 342 U.S. 282 (1952).
34. See, e.g., Fairmont Shipping Corp. v. Chevron Int'l Oil Co., 511 F.2d 1252 (1975); I

re Bloomfield S.S. Co., 422 F.2d 728 (1970); Ammesmaki v. Interlake S.S. Co., 342 F.2d 62
(1965).

35. 342 U.S. at 284.
36. See, e.g., Jones Act, 46 U.S.C. § 688 (1976); Public Vessels Act, 46 U.S.C. §§ 781-S

(1976); Longshoremen's and Harbor Workers' Compensation Act, 33 U.S.C. §§ 901-E
(1976).

37. 342 U.S. at 287.
38. Id. at 285.
39. 417 U.S. 106 (1974).
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filed a third party complaint against the stevedoring company for contri-
bution. Again facing the issue of contribution in a noncollision maritime
case, the Supreme Court this time held that contribution would be al-
lowed.' 0 The Halcyon case was distinguished on its facts.41 In Halcyon,
plaintiff was statutorily prohibited from suing his employer, 42 so the
Court refrained from allowing his employer to be impleaded by defendant
for the purpose of contribution.4 In Cooper, however, the longshoreman's
employer was not a party to the suit, and the Court was comfortable in
extending the right of contribution to this noncollision case without con-
flicting with any legislation. The Supreme Court even seemed to indicate
its stance on further extensions of contribution when it stated that "a
'more equal distribution of justice' can best be achieved by ameliorating
the common-law rule against contribution which permits a plaintiff to
force one of two wrongdoers to bear the entire loss, though the other may
have been equally or more to blame."4 4

One of the first antitrust cases in which contribution was sought by a
defendant from his alleged coconspirators was Goldlawr, Inc. v. Shu-
bert.4

5 In that case, however, the actual issue of contribution was never
reached. The plaintiff theater operator alleged that the defendant theater
operators had illegally prevented plaintiff from showing first-run movies
in his theaters. Defendants' third party complaint alleged that third party
defendants had also conspired to prevent first-run movies from showing
in one of plaintiff's theaters by booking them in their own theater. The
court dismissed the third party complaint and held that third party
plaintiff and third party defendants, each of which may have injured
plaintiff, were not joint tortfeasors and thus not entitled to contribu-
tion." In dictum, however, the court indicated that the third party com-
plaint presented an issue of federal common law, and contribution would
not have been allowed even if there had been a joint tort.4' The court
based this assertion on the Halcyon decision.48

The first case in which the antitrust issue actually came before the

40. Id. at 106.
41. Id. at 111-13.
42. Longshoremen's and Harbor Workers' Compensation Act, 33 U.S.C. §§ 901-50

(1976).
43. "Confronted with the possibility that any workable rule of contribution might be

inconsistent with the balance struck by Congress in the Harbor Workers' Act between the
interests of carriers, employers, employees, and their respective insurers, we refrained [in
Halcyon] from allowing contribution in the circumstances of that case." 417 U.S. at 112.

44. Id. at 111.
45. 276 F.2d 614 (3d. Cir. 1960).
46. Id. at 616.
47. Id.
48. Id.
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court was Sabre Shipping Corp. v. American President Lines, Ltd." In
Sabre, the plaintiff shipping company brought a private antitrust suit
against thirty competitors, alleging that their illegal reduction of rates
had driven plaintiff out of competition. Twenty-five defendants settled
with plaintiff and entered into a "Covenant Not to Sue and Covenant Not
to Sue Further."'" The five remaining defendants who had refused to set-
tle brought a third party claim against fourteen of the settling defen-
dants. Because this case was decided prior to the Cooper decision, which
extended contribution to a new field and apparently espoused a more
relaxed approach to contribution, the district court felt bound by the
Halcyon decision and denied contribution.

The court in Sabre based its decision on other grounds as well. First, it
reasoned that Congress' failure to provide for contribution in antitrust
cases indicates that Congress did not intend for it to be available, partic-
ularly when the antitrust law is compared to the Securities Acts of 193351
and 1934," which have explicit provisions for contribution." Second, the
court was cautious not to formulate a rule that would benefit the original
defendant but at the expense of the original plaintiff." Allowing a defen-
dant to implead unnamed parties in an antitrust action could easily lead
to a distortion of the plaintiff's claim against the defendant. Third, the
court noted that it must concern itself with the fairness of a contribution
rule to settling defendants and hinted that such a rule might deter defen-
dants from settling with the plaintiff if they knew they could be brought
back into the suit later as a third party defendant."

A second case to address the antitrust contribution issue was El
Camino Glass v. Sunglo Glass, Co.56 In that case, a defendant in a price
fixing suit filed a third party claim against a competitor. Defendant's ar-
gument was that any violation of antitrust law by him was at most unin-
tentional 7 and he was thus entitled to contribution from his alleged co-

49. 298 F. Supp. 1339 (S.D.N.Y. 1969).
50. Id. at 1341.
51. 15 U.S.C. § 77a to aa (1976).
52. 15 U.S.C. § 78a to kk (1976).
53. 298 F. Supp. at 1345.
54. Id. at 1346. "Plaintiff's choice to sue those of the defendants it considers most culpa-

ble or most capable of making him whole would be totally nullified, and control of his action
would be taken out of his hands." Id.

55. Id. at 1345.
56. 1977-1 Trade Cas. (CCH) 72,110 (N.D. Cal. 1976).
57. See Rex Chainbelt, Inc. v. Harco Products, Inc., 512 F.2d 993, 1003-07 (9th Cir.),

cert. denied, 423 U.S. 831 (1975), in which it was held that the mere coincidence of an
antitrust violation and a patent infringement claim would not be sufficient to justify an
award of treble damages to the defendant in the infringement suit. The court remanded the
case to the district court for a determination of whether the infringement suit was an inten-
tional and integral part of the antitrust violation.
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conspirators. Defendant further argued that courts in several
jurisdictions had repudiated the federal common-law rule against contri-
bution. The court noted, however, that none of the cases defendant cited
were antitrust cases. They all fell generally into areas of maritime law,"
traditional negligence, 9 or securities fraud. 0 While these cases provided
useful analogies and persuasive policy arguments, the court was not
moved to extend the right of contribution to antitrust cases. The court
also reiterated the reasons for denying contribution as set forth in Sabre,
particularly the belief that Congress did not intend for there to be
contribution."1

In 1979, three circuit courts were presented with the issue of contribu-
tion among alleged coconspirators. The Fifth62 and Tenth" Circuits de-
nied contribution, while the Eighth Circuit became the first to recognize a
right of contribution." In Professional Beauty Supply, Inc. v. National
Beauty Supply, Inc.,15 the Eighth Circuit Court noted that it was the
first circuit court to confront the issue directly, although four district
courts had unanimously held that there is no right of contribution under
federal antitrust law. 6 The court rejected the district courts' reliance on
Halcyon to deny contribution and stated that the Supreme Court in
Cooper Stevedoring had "limited the application of Halcyon to those
cases where the joint tortfeasor from whom liability is sought is immune
from tort liability by statute. '6 7 The court inferred that Cooper Stevedor-
ing had done even more than limit Halcyon; it had shown that the Su-

58. Cooper Stevedoring Co. v. Fritz Kopke, Inc., 417 U.S. 106 (1974).
59. Kohr v. Allegheny Airlines, Inc., 504 F.2d 400 (7th Cir. 1974), cert. denied, 421 U.S.

978 (1975); De Laval Turbine, Inc. v. West India Indus., Inc., 502 F.2d 259 (3d Cir. 1974);
Gomes v. Brodhurst, 394 F.2d 465 (3d Cir. 1967); Knell v. Feltman, 174 F.2d 662 (D.C. Cir.
1949); George's Radio, Inc. v. Capital Transit Co., 126 F.2d 219 (D.C. Cir. 1942).

60. Gould v. American-Hawaiian S.S. Co., 387 F. Supp. 163 (D. Del. 1974); Globus, Inc.
v. Law Research Serv., Inc., 318 F. Supp. 955 (S.D.N.Y. 1970), af'd, 442 F.2d 1346 (2d Cir.),
cert. denied, 404 U.S. 941 (1971).

61. 1977-1 Trade Cas. (CCH) at 72,112.
62. Wilson P. Abraham Constr. Corp. v. Texas Indus., Inc., 604 F.2d 897 (5th Cir. 1979),

aff'd sub noma. Texas Indus., Inc. v. Radcliff Materials, Inc., 101 S. Ct. 2061 (1981).
63. Olson Farms, Inc. v. Safeway Stores, Inc., 1979-2 Trade Cas. (CCH) 79,699 (10th Cir.

1979).
64. Professional Beauty Supply, Inc. v. National Beauty Supply, Inc., 594 F.2d 1179 (8th

Cir. 1979).
65. Id.
66. Olson Farms, Inc. v. Safeway Stores, Inc., 1977-2 Trade Cas. (CCH) 72,860 (D. Utah

1977), afl'd, 1979-2 Trade Cas. (CCH) 79,699 (10th Cir. 1979); Wilson P. Abraham Constr.
Corp. v. Texas Indus., Inc., No. 75-2820 (E.D. La. Oct. 5, 1977), aff'd, 604 F.2d 897 (5th Cir.
1979), aff'd sub nom. Texas Indus., Inc. v. Radcliff Materials, Inc., 101 S. Ct. 2061 (1981); El
Camino Glass v. Sunglo Glass Co., 1977-1 Trade Cas. (CCH) 72,110 (N.D. Cal. 1976); Sabre
Shipping Corp. v. American President Lines, Ltd., 298 F. Supp. 1339 (S.D.N.Y. 1969).

67. 594 F.2d at 1183.
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preme Court was willing to fashion new rules allowing contribution in cer-
tain circumstances, without express direction from Congress.6" The
opinions of the district courts were not totally rejected however. The
Eighth Circuit found the discussions of policy reasons both for and
against contribution to be enlightening, but did not agree with the con-
clusions reached. 6'

The court recognized five principal reasons for allowing contribution in
Professional Beauty.0 First, against the argument presented in Sabre
Shipping that the absence of contribution in the antitrust laws showed
Congress' intent to exclude them, the court in Professional Beauty made
several findings of its own. It noted that the antitrust statutes are not
comprehensive, and courts have already resolved unanswered questions in
some areas without express direction from Congress.7 1 In addition, the
court felt that the inclusion of contribution in the securities laws gave
some indication that Congress, if writing the antitrust statutes today,
would include contribution provisions. 7' The court also felt that the small
number of antitrust cases in which contribution was in issue was not
likely to prod Congress into action.78

Second, to discount the proposition that the plaintiff might lose control
of his lawsuit if contribution was allowed, the court expressed its confi-
dence in the district courts' prudent exercise of their power to sever when
necessary to ensure justice.7

4 Third, the court noted that the problem of
how to treat a joint offender who had settled with the plaintiff if contri-
bution was allowed was not present in this case, but again expressed its
confidence in the court's ability to fashion an appropriate rule of contri-
bution that would protect the settling defendant's interests.7 5 Fourth, to
counter the argument that antitrust litigation is normally a complex affair
and any rule of contribution would only complicate matters further, the
court simply pointed to equally complex cases under the securities laws in
which contribution is allowed, and stated it was unaware of any unman-
ageable administrative problems in those cases.7 6 Last, the court con-
fronted the deterrence argument. It proposed that the rule against contri-
bution had less deterrent effect than a contribution rule. In the court'E
opinion, no contribution means that some joint tortfeasors may go "sco

68. Id.
69. Id.
70. Id. at 1183-86.
71. Id. at 1183.
72. Id. at 1183-84.
73. Id. at 1184.
74. Id.
75. Id.
76. Id. at 1184-85.
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free," and that possibility might even encourage some firms to engage in
anticompetitive activity. A rule of contribution, on the other hand, would
decrease the chances that a coconspirator would go unscathed, and would
have a greater deterrent effect."

The Fifth Circuit in Wilson P. Abraham Construction Corp. v. Texas
Industries, Inc.7 8 was the second circuit court to confront the antitrust
contribution issue,7 followed shortly thereafter by the Tenth Circuit in
Olson Farms, Inc. v. Safeway Stores, Inc.80 In that case, a judgment
against Olson Farms had been entered in an antitrust suit in which Olson
Farms and another egg disributor had been sued for conspiring to depress
the prices paid to egg producers in the area."1 The judgment against
Olson Farms approached $2,000,0008 when the damages to the egg pro-
ducers were trebled, yet only injunctive relief was awarded against the
other distributor. Olson Farms then filed a complaint for contribution
against its codefendant in the prior case and four other egg distributors in
the area. The complaint stated that the egg producers in the prior case
had included sales to the five defendant distributors in calculating their
damages, but had not included those distributors in their complaint. Ol-
son Farms argued that to deny contribution would unjustly enrich the
other distributors, since Olson Farms had only a small share of the mar-
ket 83 and the larger distributors would get to retain their ill-gotten gains.

The court of appeals affirmed the district court's dismissal of the com-
plaint for failure to state a claim upon which relief could be granted.8"
Olson Farms relied heavily on the holding and arguments in Professional
Beauty, but the court was not persuaded. Instead, it cited extensively
from the dissent in Professional Beauty"0 for arguments in opposition to
contribution. Primarily, the court was not convinced that a contribution
rule would increase deterrence, since a potential violator might be more

77. Id. at 1185.
78. 604 F.2d 897 (5th Cir. 1979), aff'd sub nom. Texas Indus., Inc. v. Radcliff Materials,

Inc., 101 S. Ct. 1061 (1981).
79. See notes 6-18 and accompanying text supra.
80. 1979-2 Trade Cas. (CCH) 79,699 (10th Cir. 1979).
81. Cackling Acres, Inc. v. Olson Farms, Inc., 541 F.2d 242 (10th Cir. 1976), cert. denied,

429 U.S. 1122 81977).
82. Damages were calculated to be 574,593 dollars, and when trebled and costs and at-

torneys' fees were added, the total amounted to 1,950,827.23 dollars. 1979-2 Trade Cas.
(CCH) at 79,700.

83. Olson Farms alleged ti had purchased eggs from only three of the fourteen plaintiffs
in the prior suit, and only 11% of the total eggs sold by plaintiffs during the damages pe-
riod. Most, or all, of the remaining 89% were purchased by defendants in the present case.
Id.

84. 1979-2 Trade Cas. (CCH) at 79,705.
85. 594 F.2d at 1188 (Judge Hanson, Senior United States District Judge for the North-

ern and Southern Districts of Iowa, sitting by designation, dissenting).
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willing to risk a shared loss than to risk bearing the entire loss alone. The
fear of a substantial judgment against any one firm might be sufficient to
deter all the firms from conspiring. The court was also skeptical of the
Eighth Circuit's assertion that Congress would include a right of contri-
bution in antitrust laws if writing them today. Noting the complexity
surrounding formation of a new contribution rule,"' the court decided to
await a clearer signal from Congress before venturing into this field of
lawmaking.

Judge Holloway s7 however, in an opinion in which he concurred in part
and dissented in part, did not agree that more indication from Congress
was necessary. He felt that the antitrust policies had been set out in gen-
eral terms and noted further that:

Congress... did not intend the text of the Sherman Act to delineate the
full meaning of the statute or its application in concrete situations. The
legislative history makes it perfectly clear that it expected the courts to
give shape to the statute's broad mandate by drawing on common-law
tradition.88

In sum, the Fifth and Tenth Circuits were persuaded that contribution
would impair the objectives of the antitrust laws, while the Eighth Circuit
believed it would advance them. Thus, when the Texas Industries case
came before the Supreme Court, there was a conflict in the circuits to be
resolved.

The Supreme Court, like several of the courts below, first stated that
there was no right to contribution under the common law,s" but then
noted that forty jurisdictions had fashioned rules of contribution in some
form.90 The Court then summarized the arguments presented below and
on appeal. They were classified basically as arguments concerning the

86. 1979-2 Trade Cas. (CCH) at 79,704. The court noted that the difficult questions
concerned:

[T]he type of conduct for which rights of contribution will be allowed (negligent,
intentional, criminal, and categories of violation); calculation of contribution
shares (equal share, pro rata share, comparative liability, or comparative benefit);
effect of settlements (whether to deduct only the amount of a settlement from the
remaining damages to be collected from nonsettling defendants or the greater of
such amount or what the defendant would have owed in contribution had he not
settled); procedures for claiming contribution (cross-claims, counterclaims, sepa-
rate actions, impleader-possibly as to defendants who have settled[)]."

Id. (footnote omitted).
87. Circuit Judge Holloway; 1979-2 Trade Cas. (CCH) at 79,705.
88. Id. at 79,707 (quoting National Soc'y of Professional Eng'rs v. United States, 43

U.S. 679, 688 (1978).
89. 101 S. Ct. at 2063 (citing Union Stock Yards Co. v. Chicago B. & Q.R.R., 196 U.S

217 (1905)).
90. 101 S. Ct. at 2063.
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fairness to the parties, the perceived risks and trade-offs, including deter-
rent value, from a business standpoint, and the various solutions for an
appropriate system of contribution. The Court declined to adopt a posi-
tion on the arguments, however, noting only that the policy concerns im-
plicated in the creation of a right to contribution had been thoroughly
covered by the parties, amici, and commentators.

Instead, the Court addressed the threshold question of whether courts
have the power to create a cause of action for contribution absent appro-
priate legislation.2 The same issue had been confronted recently in the
context of the Equal Pay Act of 1963"3 and Title VII of the Civil Rights
Act of 196494 in Northwest Airlines, Inc. v. Transport Workers Union.5
In holding that the air carrier had no right to contribution from union
signatories who were allegedly equally responsible for unjustified wage
differentials in a collective bargaining agreement, the Court determined
that a right to contribution may arise in either of two ways. First, Con-
gress may create it either expressly or by clear implication. Second, it
may become part of the federal common law "through the exercise of ju-
dicial power to fashion appropriate remedies for unlawful conduct." 96

The Court applied both of these tests in Texas Industries. First, since
there had been no contention that Congress had expressly created a right
to contribution, the Court sought to determine if one was created through
implication, by focusing on the intent of Congress. 7 Nothing in the legis-
lative history of the Sherman Act or the Clayton Act indicated that Con-
gress even considered whether contribution should be available in anti-
trust suits.9 8 The provision for treble damages in the Clayton Act,
however, certainly does not evince an attempt by Congress to ameliorate
the harshness of the penalty for conspiracy to restrain trade. Instead, the
Court read it as an intent to punish past violations and deter future ones.
Thus, the Court concluded Congress neither expressly nor implicitly in-
tended to create a right of contribution.

Second, federal courts have authority to formulate the federal common
law in essentially two situations: when it is "necessary to protect uniquely
federal interests"9 9 and when Congress has given them the power to de-

91. Id. at 2064.
92. Id. at 2065-66.
93. 29 U.S.C. § 206(d) (1976).
94. 42 U.S.C. §§ 2000e through 17 (1976).
95. 101 S. Ct. 1571 (1981).
96. Id. at 1580.
97. See California v. Sierra Club, 101 S. Ct. 1775 (1981); Universities Research Ass'n v.

Coutu, 101 S. Ct. 1451 (1981).
98. 101 S. Ct. at 2066.
99. Id. at 2067 (quoting Banco National de Cuba v. Sabbatino, 376 U.S. 398, 426 (1964).
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velop substantive law. ' °° The Court noted that although the antitrust
laws were enacted pursuant to authority under the Commerce Clause tc
regulate interstate and foreign trade, the treble-damage action remains a
private suit. The only federal interest in such a suit arises from the addi-
tional enforcement of the antitrust laws by the private litigants. That in-
terest, however, is insufficient to necessitate the formulation of federal
common law.10' The Court then noted that Congress had left the courtA
considerable leeway in defining a violation under the antitrust laws. Thi
did not imply, however, that the courts were to have the same discretior
in fashioning relief. In fact, Congress was much more specific in describ-
ing the remedial provisions than identifying offenses.10 2 "The presump.
tion that a remedy was deliberately omitted from a statute is strongesl
when Congress has enacted a comprehensive legislative scheme includinj
an integrated system of procedures for enforcement s"10 Thus the Courl
concluded that neither the Sherman Act nor the Clayton Act gave federa
courts power to formulate the right of contribution.

In its decision in Texas Industries, the Court reaffirmed the passago
-from Halcyon"" which asserted that federal courts cannot create thi
right of contribution. Cooper Stevedoring, which had been read by thi
Eighth Circuit as severely limiting Halcyon, was itself limited to admi
ralty jurisdiction by the Texas Industries decision.

The Court professed to decide the case on the issue of whether federa
courts had power to create rights of contribution without adopting a posi
tion in favor of, or opposed to, contribution. A close look, however, indi
cates the Court may have been opposed to contribution on policy ground
also. In its discussion of congressional intent, the Court stated: "The ver.
idea of treble damages reveals an intent to punish past, and to deter fu
ture, unlawful conduct, not to ameliorate the liability of wrongdoers."10

The juxtaposition of the deterrence of a no contribution rule with thl
amelioration of liability by a contribution rule shows that the Court di(
not think a contribution rule would carry much weight as a deterrent tA
anticompetitive activity.06

100. See Wheeldin v. Wheeler, 373 U.S. 647 (1963).
101. 101 S. Ct. at 2068.
102. See Clayton Act §§ 4, 4A, 4C-4H, 5(a), 7-11, 15 U.S.C. §§ 15, 15a, 15c-15h, 16(a

18-21 (1976); Sherman Act § 4, 15 U.S.C. § 4 (1976).
103. 101 S. Ct. at 2069 (quoting Northwest Airlines, Inc. v. Transport Workers Uniot

101 S. Ct. at 1584).
104. See note 38 and accompanying text supra.
105. 101 S. Ct. at 2066.
106. Commentators have not reached agreement on which rule would have a greater dt

terrent effect, but more recent analyses, in which businesses are assumed to be "ria
averse," have generally indicated that the no contribution rule is a better deterrent. Cor
pare Easterbrook, Landes, & Posner, Contribution Among Antitrust Defendants: A Legc
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NO HELP FROM THEIR FRIENDS

The Court's reliance on the omission of a right of contribution from the
remedial provisions of the antitrust laws as a strong presumption of in-
tent to exclude it may be misplaced. At the time the Sherman Act and
the Clayton Act were enacted, American jurisdictions were still blurring
the distinction between intentional concerted torts and concurrent negli-
gence, and applying a no contribution rule in all situations. Since the
courts of that time were not applying a rule of contribution, Congress did
not even consider its application in antitrust actions, much less intend to
exclude it. The Eighth Circuit's appraisal that Congress would include a
right of contribution if writing the antitrust statutes today receives some
support from the proposed Antitrust Equal Enforcement Act of 1979,11"
which, through contribution, provides more protection to small and mid-
dle-size firms that might be devastated by an adverse judgment. Without
contribution, those firms might be forced to cease operating and thus ac-
tually thwart the purpose of the antitrust laws by reducing competition.

Its interpretation of Congress' intent notwithstanding, the Court's deci-
sion is a good one. Its decision to leave to Congress the responsibility of
creating a new right of recovery between coconspirators is sensible-in
light of the vast differences in opinion and the lack of conclusive evidence
on the effect a right of contribution would have on anticompetitive be-
havior. Thus, until Congress acts, corporations entertaining thoughts of
participating in anticompetitive activity must act with the knowledge
that if caught they can and may be held liable for the injuries caused by
the conspiracy as a whole.
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and Economic Analysis, 23 J. LAw & EcON. 331 (1980) and Polinsky & Shavell, Contribu-
tion and Claim Reduction Among Antitrust Defendants: An Economic Analysis, 33 STAN.
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