
Piercing the Corporate Veil: It Can Work in
Reverse

In FMC Finance Corp. v. Murphee, the Court of Appeals for the Fifth
Circuit held that there was sufficient evidence to create a jury question of
whether the corporate veil of a subsidiary corporation should be pierced
in order to hold the subsidiary liable for the acts of the parent.2 This
decision concerned a reversal of the usual configuration in which a plain-
tiff attempts to hold the parent corporation liable for the injurious acts of
the subsidiary. In so holding, the court pointed out that the "instrumen-
tality" or "total domination" test usually applied to pierce the corporate
veil must be abandoned in these reversal cases in favor of a test showing a
control relationship between the parent and the subsidiary, concomitant
with some other sufficient condition for liability-in this case, implied
misrepresentation.8

The corporate structure under attack in FMC Finance consisted of
three corporations with similar names: FMC Corporation; FMC Finance
Corporation (FMC Finance), a wholly owned subsidiary of FMC Corpora-
tion; and FMC Leasing Corporation (FMC Leasing), a wholly owned sub-
sidiary of FMC Finance." In 1974, representatives of Perimeter Express,
Inc., a closely held Georgia corporation of which the Murphees were
shareholders, executed a lease-purchase agreement with FMC Leasing for
six buses.5 Since FMC Leasing did not have any buses on hand, FMC
Finance provided the funds for FMC Leasing to purchase the six buses
from the local dealer of the Motor Coach Division of FMC Corporation,
which had manufactured the buses. To secure the financing, the
Murphees executed in favor of FMC Finance an unconditional personal
guaranty of Perimeter Express' lease obligation.'

The lease agreement in question contained a maintenance supervisory
clause that gave FMC Corporation's Motor Coach Division the right to
approve and inspect the maintenance programs of Perimeter Express,
and the right to repossess the buses if the programs did not live up to

1. 632 F.2d 413 (5th Cir. 1980).
2. Id. at 416.
3. Id. at 422-23.
4. Id. at 416-17. For a discussion of the relevancy of similar names, see note 67 infra.
5. Id. at 416.
6. Id. at 417.
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certain standards. In addition, the lease expressly disclaimed all expresi
and implied warranties on the part of FMC Finance. FMC Corporation
however, as manufacturer, issued an express warranty of repair or re
placement on four of the six buses, and FMC Leasing assigned thes,
manufacturer warranties to Perimeter Express. Finally, FMC Corporatiox
entered into a remarketing agreement with FMC Finance by which FM(
Finance, upon default by Perimeter Express on the lease agreement
could opt to require FMC Corporation to pay off any remaining unpaic
lease balance as well as the costs of repossession and remarketing.7

In 1975, Perimeter Express defaulted on its lease and, evidently dissat
isfied with the performance of the buses, returned the buses to the loca
distributor of FMC Corporation. FMC Finance, having been assigned th
lease agreement from FMC Leasing, sued Perimeter Express and thi
Murphees for the entire unpaid balance in the United States Distric
Court for the Northern District of Georgia.' Due to lack of in personan
jurisdiction, the suit against the Murphees was dismissed, and Perimete
Express filed a petition in bankruptcy.

After Perimeter Express was discharged from all its debts, FMC Fi
nance sued the Murphees on the unconditional personal guaranty con
tract in the United States District Court for the Northern District of Mis
sissippi.9 The district court, in granting plaintiffs motion for directe
verdict, held that the lease clause, which disclaimed all express and im
plied warranties on the part of FMC Finance, was neither inconspicuou
nor unconscionable.10 The district court also held that FMC Corporatioi
and FMC Finance were not the same corporate entity. The Murphee
therefore could assert the defense* of FMC Corporation's breach of ex
press warranty of repair or replacement (assuming there was such
breach) against FMC Finance's claim on the personal guaranty contract.'

In general, a corporation is treated as a legal entity separate and dis
tinct from its shareholders and from other corporations with which it ma:
be affiliated. Neither the shareholders nor the affiliate corporations ar
ordinarily liable for the corporation's debts and obligations. 2 This con

7. Id. The facts enumerated in this paragraph are relevant to the determination of
control relationship and to the determination of misrepresentation to parties dealing wit
the affiliate corporations, as discussed in notes 67-71 infra.

8. 632 F.2d at 417.
9. Id.
10. Id. at 416.
11. Id.
12. See 18 Am. JUR. 2D Corporations § 13 (1965); H. BALLANTINE, BALLANTINE ON CORP(

RATIONS § 122 (rev. ed. 1946) [hereinafter cited as BALLANTINE]; W. FLETCHER, CYCLOPED]

OF THE LAW OF PRIVATE CORPORATIONS, § 25 (rev. vol. 1974) [hereinafter cited as FLETCHER

H. HENN, HANDBOOK OF THE LAW OF CORPORATIONS § 146 (2d ed. 1970) [hereinafter cited,
HENN]; F. POWELL, PARENT AND SUBSIDIARY CORPORATIONS, § 1 (1931) [hereinafter cited
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cept of limited liability, which finds its traditional basis in the "legal per-
son" theory, "is ingrained in our economic and legal systems."' Indeed,
incorporation for the purpose of achieving limited liability is a primary
and valid objective of incorporation." As a result, shareholders and par-
ent corporations are encouraged to invest in business enterprises, which
might otherwise be too risky for sole involvement, with the expectation
that they will not be liable for the debts or obligations of the corpora-
tion.'" Consequently, the principle of limited liability is not lightly dis-
missed by the courts, which, as a general rule, will recognize and not dis-
regard the corporate entity except in rare, special circumstances."6 As was

POWELL]; Hamilton, The Corporate Entity, 49 TEX. L. REV. 979, 980 (1971) [hereinafter
cited as Hamilton]; Krendl & Krendl, Piercing the Corporate Veil: Focusing the Inquiry,
55 DEN. L.J. 1, 1 (1980) [hereinafter cited as Krendl]; Comment, Disregarding the Corpo-
rate Entity: Contract Claims, 28 OHIO ST. L.J. 441, 441 (1967) [hereinafter cited as
Comment].

13. Douglas & Shanks, Insulation from Liability Through Subsidiary Corporations, 39
YALE L.J. 193, 193 (1929) [hereinafter cited as Douglas & Shanks]. As noted by Douglas and
Shanks:

[N]o one would claim that the availability of limited liability played an insignifi-
cant part in the expansion of industry and in the growth of trade and commerce.
It has had a patent influence. Limited liability is now accepted in theory and in
practice. It is ingrained in our economic and legal systems. The social and eco-
nomic order is arranged accordingly. Our philosophy accepts it. It is legitimate for
a man or group of men to stake only a part of their fortune on an enterprise.
Legislatures, courts and business usage have made it so. Each has taken the ex-
treme but logical step of allowing one man to do what one thousand men may do.
The use of dummy incorporators has received high judicial sanction.

Id. at 193-94 (emphasis in original).
However, not all commentators agree with this philosophy. As stated by Professor

Hamilton:
In the modern era, the "legal person" approach has come under increasingly seri-
ous criticism from legal writers and thinkers. The starting point for this criticism
is a fundamental truth about corporations that cannot be blinked-that flesh and
blood people underlie every corporation and are essential to everything a corpora-
tion does. Some individual must decide what the corporation is to do; some indi-
vidual must actually do the required act on behalf of the corporation, because
manifestly a "legal person" has no arms, legs, mouth or eyes; some individual will
ultimately reap any profits earned by the corporation; and some person must ulti-
mately bear any loss. Realistically, a corporation is simply a device by which indi-
viduals conduct a business and other individuals share in the profit or loss.

Hamilton, supra note 12, at 980.
14. See Zubik v. Zubik, 384 F.2d 267, 273 (3d Cir. 1967), cert. denied, 390 U.S. 988

(1968); See also FLETCHER, supra note 12, § 41.2, at 180; HENN, supra note 12, § 146, at 253;
Comment, supra note 12, at 441-42.

15. Krendl, supra note 12, at 1-2; Comment, supra note 12, at 441-42.
16. See American Trading & Prod. Corp. v. Fischbach & Moore, Inc., 311 F. Supp. 412

(N.D. Ill. 1970); Shamrock Oil & Gas Co. v. Ethridge, 159 F. Supp. 693, 696 (D. Colo. 1958);
18 AM. JUR. 2D Corporations § 14 (1965); HENN, supra note 12, § 146, at 252; Comment,
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stated by Justice Sanborn in United States v. Milwaukee Refrigerator
Transit Co., 12

If any general rule can be laid down, in the present state of authority, it
is that a corporation will be looked upon as a legal entity as a general
rule, and until sufficient reason to the contrary appears; but when the
notion of legal entity is used to defeat public convenience, justify wrong,
protect fraud, or defend crime, the law will regard the corporation as an
association of persons."

There is, however, no single, uniform test for determining when the lam
will "pierce the corporate veil."'1 Indeed, judges often confuse the issue
by dwelling on rhetorical formulae which do not reach the underlying
problems involved. 20 As Justice Cardozo stated in Berkey v. Third Ave-
nue Railway:2

1

The whole problem of the relation between parent and subsidiary cor-
porations is one that is still enveloped in the mists of metaphor. Meta-
phors in law are to be narrowly watched, for starting as devices to liber-
ate thought, they end often by enslaving it. We say at times that the
corporate entity will be ignored when the parent corporation operates a
business through a subsidiary which is characterized as an "alias" or a
"dummy." All of this is well enough if the picturesqueness of the epithets
does not lead us to forget that the essential term to be defined is the act
of operation. Dominion may be so complete, interference so obtrusive,
that by the general rules of agency the parent will be a principle and the
subsidiary an agent. Where control is less than this, we are remitted to
the tests of honesty and justice .... The logical consistency of a juridical
conception will indeed be sacrificed at times, when the sacrifice is essen-
tial to the end that some accepted public policy may be defended or up-
held. This is so, for illustration, though agency in any proper sense is
lacking, where the attempted separation between parent and subsidiary
will work a fraud upon the law." s

supra note 12, at 469.
17. 142 F. 247 (C.C.E.D. Wis. 1905).
18. Id. at 255.
19. See Taylor v. Standard Gas & Elec. Co,, 96 F.2d 693, 703 (10th Cir. 1938), rev'd oi

other grounds, 306 U.S. 307 (1939); BALLANTINE, supra note 12, § 136, at 312; Harniltor
supra note 12, at 979, 983-85; Krendl, supra note 12, at 47.

20. Professor Henn has collected 32 of these "metaphors": "mere adjunct, agent, alim
alter ego, alter, idem, arm, blind, branch, buffer, cloak, coat, corporate double, cover, cres
ture, curious reminiscence, delusion, department, dry shell, dummy, fiction, form, formalit3
fraud on the law, instrumentality, mouthpiece, name, nominal identity, phase, puppel
screen, fuge, tool." HENN, supra note 12, § 146, at 250 n.2. See BALLANTrNE, supra note 11
at 292-93; Krendl, supra note 12, at 8.

21. 244 N.Y. 84, 155 N.E. 58 (1926).
22. Id. at 94-95, 155 N.E. at 61.
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Thus, what remains after the "mists of metaphor" are stripped away is an
essentially equitable doctrine through which courts impose liability on
the proper parties to prevent fraud or injustice.2 3

The first and most widely cited case formulating this concept is United
States v. Reading Co.2" That case concerned an elaborate corporate
scheme by which a railroad company formed a coal company, which in
turn was a wholly owned subsidiary of the holding company that also
owned the railroad company. The United States brought suit under an
antitrust act which prohibited any railroad from transporting any prod-
ucts interstate which were mixed or produced by the railroad company, or
which were owned in whole or in part by the railroad company, or in
which the railroad company had a direct or indirect interest. The United
States Supreme Court, in regarding the holding company, the railroad
company, and the coal company as one entity, stated:

[W]here such ownership of stock is resorted to, not for the purpose of
participating in the affairs of the corporation in which it is held in a
manner normal and usual with stockholders, but for the purpose of mak-
ing it a mere agent, or instrumentality or department of another com-
pany, the courts will look through the forms to the realities of the rela-
tion between the companies as if the corporate agency did not exist and
will deal with them as the justice of the case may require."5

It is interesting to note that, although the Supreme Court could have
reached the same result based on violations of the antitrust statute alone,
it chose the broader equitable approach of piercing the corporate veil.ss

Though the early cases such as Berkey and Reading did set forth the
idea that the corporate entity would be disregarded under particular cir-
cumstances to further the ends of justice, they did not formulate any uni-
form rules with regard to when this would be done. In 1931, however,
Professor Powell developed a test from early case law to determine when
a parent corporation would be liable for the acts and obligations of its
subsidiary.27 The test, which is followed verbatim or with slight varia-
tions by the majority of courts today, consists of three elements: instru-
mentality, defendant's fraud or wrong, and proximate causation of the
plaintiff's injury.28

23. See BALLANTINE, supra note 12, § 122, at 292-93; FLETCHER, supra note 12, § 141.2, at
179-80; Krendl, supra note 12, at 2, 7; Comment, supra note 12, at 442.

24. 253 U.S. 26 (1920).
25. Id. at 62-63; accord, Chicago, M. & St. P. R.R. v. Minneapolis Civic & Commerce

Ass'n, 247 U.S. 490 (1917); United States v. Lehigh Valley R.R., 220 U.S. 257 (1911).
26. 253 U.S. at 62.
27. See POWELL, supra note 12.
28. For an excellent discussion of the Powell formula, as well as various other tests for

piercing the corporate veil, see Krendl, supra note 12, at 11-22.

19821



MERCER LAW REVIEW

One of the earliest and best known cases that adopted the Powel
formula is Lowendahl v. Baltimore & Ohio Railroad.29 In Lowendahl,
judgment creditor brought an action to recover assets fraudulently trans
ferred by his debtors to a subsidiary in which the defendant corporatiol
was a majority shareholder; The court, in refusing to hold the paren
corporation liable for the fraudulent acts of its subsidiary, stated tha
three elements must be proved in order to pierce the corporate veil:

(1) Control, not mere majority or complete stock control, but complete
domination, not only of finances, but of policy and business practice in
respect to the transaction attacked so that the corporate entity as to this
transaction had at the time no separate mind, will or existence of its
own; and
(2) Such control must have been used by the defendant to commit fraud
or wrong, to perpetrate the violation of a statutory or other positive legal
duty, or a dishonest and unjust act in contravention of plaintiff's legal
rights; and
(3) The aforesaid control and breach of duty must proximately cause the
injury or unjust loss complained of.30

Much of the significance of this three-pronged test is that it "represents
composite of factors considered by the courts;""1 that is, some courts re
quire the presence of only one or two of the factors, while others requir
the presence of all three.3 2

Although the above rule is easily stated, it is difficult to apply, espf
cially the first requirement of instrumentality. Factors leading to th
determination of instrumentality have been characterized by Powell a
follows: Ownership of all or most of the subsidiary's stock by the parer
corporation; common directors or officers; the parent corporation finance
the subsidiary; the parent corporation subscribes to all of the subsidiary
stock or otherwise causes its incorporation; the subsidiary is inadequatel
capitalized; the parent corporation pays the subsidiary's expenses; th
subsidiary has substantially no assets or business except that acquire

29. 247 App. Div. 144, 287 N.Y.S. 62, aff'd, 272 N.Y. 360, 6 N.E.2d 56 (1936).
30. Id. at 157, 287 N.Y.S. at 76.
31. Krendl, supra note 12, at 13.
32. Id.
33. Shamrock Oil & Gas Co. v. Ethridge, 159 F. Supp. 693, 696 (D. Colo. 1958); Ca

lesimo v. Schwebel, 87 Cal. App. 2d 482, -, 197 P.2d 167, 172 (1948). It should be noted th
the instrumentality rule has been criticized on the ground that it does not explain the cas
with reasoned analysis of the true considerations behind the decisions, but rather creat
false issues based on meaningless criteria. See E. LAT'Y, SUBSIDIARIES AND AFFILIATED Co

PORATIONS 157-58 (1936); Comment, supra note 12, at 447-48. This, however, is not to sl
that the instrumentality rule is not useful, for there is a direct correlation between the fa
tors used to determine instrumentality and the resulting fraud, misrepresentation, or inju
tice. See Comment, supra note 12, at 465; note 71 and accompanying text infra.
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through the parent corporation; the parent corporation treats the subsidi-
ary as a department; the parent uses the subsidiary's property as its own;
the subsidiary's directors and officers do not act independently of the
parent corporation; and the corporate formalities, such as separate
records and directors' meetings, are not observed." However, no single
combination of the factors leading to the determination of instrumental-
ity has ever been settled as controlling.8 The cases do reveal, however,
that, depending on the number and strength of the factors present, some
degree of dominance by the parent corporation over the subsidiary is
required. 6

Except for those cases which define the instrumentality rule very
broadly to include wrong or injustice, the fact that the subsidiary is in-
deed the instrumentality of the parent corporation does not alone justify
disregarding the corporate entity.17  An additional element of fraud or
wrongdoing on the part of the defendant corporation to the detriment of
the plaintiff is required. 8 However, it is not necessary to prove actual
fraud,3 9 for the fraudulent or wrongful conduct envisioned in this part of
the Powell test is broader than the common law concept of fraud, and is
often taken to include one of three forms of misrepresentation: conceal-
ment of the fact of incorporation; misrepresentation that the defendant
stood behind the corporation; and misrepresentation of the corporation's
financial status. 0

34. POWELL, supra note 12, at 9; see Taylor v. Standard Gas & Elec. Co., 96 F.2d 693,
703 (10th Cir. 1938), rev'd on other grounds, 306 U.S. 307 (1939); HENN, supra note 12,
§ 148, at 258-59; Krendl, supra note 12, at 16-18.

35. Krendl, supra note 12, at 16; Comment, supra note 12, at 448; see FLETCHER, supra
note 12, § 43; POWELL, supra note 12, § 6.

36. Comment, supra note 12, at 448.
37. See Taylor v. Standard Gas & Elec. Co., 96 F.2d 693 (10th Cir. 1938), rev'd on other

grounds, 306 U.S. 307 (1939); American Trading & Prod. Corp. v. Fischbach & Moore, Inc.,
311 F. Supp. 412 (N.D. Ill. 1970); Dregne v. Five Cent Cab Co., 381 11. 594, 46 N.E.2d 386
(1943); Berlinger's, Inc. v. Beef's Finest, Inc., 57 Ill. App. 3d 319, 372 N.E.2d 1043 (1978);
Krendl, supra note 12, at 18-19; Comment, supra note 12, at 451-61.

38. See Pauley Petroleum, Inc. v. Continental Oil Co., 43 Del. Ch. 516, 239 A.2d 629
(1968); Bartle v. Home Owners Coop., Inc., 309 N.Y. 103, 127 N.E.2d 832 (1955). See also
material cited in note 37 supra.

39. "[F]raud is a common ground on which the courts will ignore the corporate struc-
ture, but actual fraud is not necessary. In addition to actual fraud, the courts will discard
the corporate fiction whenever its retention would produce injustices and inequitable conse-
quences." Shamrock Oil & Gas Co. v. Ethridge, 159 F. Supp. 693, 696 (D. Colo. 1958)(quot-
ing 18 C.J.S. Corporations § 6, at 376 (1939)).

40. See Krendl, supra note 12, at 20-21, 28, 31-34, 48-51; Comment, supra note 12, at
453-54. For specific examples, see Weisser v. Mursam Shoe Corp., 127 F.2d 344 (2d Cir.
1942)(representation that defendant stood behind corporation); Portsmouth Cotton Oil Ref.
Corp. v. Fourth Nat'l Bank, 280 F. 879 (M.D. Ala.), aff'd, 284 F. 718 (5th Cir. 1922)(misrep-
resentation of the corporation's financial status); Shafford v. Otto Sales Co., 149 Cal. App.
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In addition to the requirements of showing instrumentality and frau
or wrongdoing on the part of the defendant, a strict adherence to th
Powell test requires a showing that there be an injury, inequity, or injus
tice to the plaintiff.41 However, this third element of the test is oftei
fused with the second element of fraud or wrongful conduct with no ap
parent change in result.4 2 A common verbalization of the resulting two
pronged test is found in Stap v. Chicago Aces Tennis Team, Inc.,' il
which the Appellate Court of Illinois stated:

For the doctrine traditionally known as "piercing the corporate veil" to
apply, two requirements must be met-(1) there must be such unity of
interest and ownership that the separate personalities of the corporation
and the individual no longer exist; and (2) circumstances must exist that
adherence to the fiction of separate corporate existence would sanction a
fraud or promote injustice.4'

The elements of instrumentality and fraud or injustice must therefore b
shown before the courts following this two-pronged variation of the Po%
ell test will pierce the corporate veil.

Thus, the law of "piercing the corporate veil" seems easy enough t
articulate. It must be remembered, however, that Powell's instrumental
ity test was originally developed to determine whether a parent corpora
tion dominates the subsidiary to such a degree that it should be held lia
ble for the acts of the subsidiary.4 The question next arises whether th
instrumentality test is suitable for the reverse situation to determin
whether a subsidiary should be liable for the acts of the paren
corporation.

The landmark case concerning this question is Kingston Dry Dock C(
v. Lake Champlain Transportation Co.4 6 In that case, the parent corpc
ration, Inland Marine Corporation, had directed plaintiff, Kingston Dr
Dock Company, to repair a vessel orginally purchased by the subsidiar
corporation, Lake Champlain Transportation Company. The subsidiar
had nothing to do with the ordering of the repairs of the vessel, whic.
had been purchased subsequently by the parent. In a suit against the suI
sidiary for the amount of work done, the court held that the subsidiar

2d 428, 308 P.2d 428 (1957)(concealment of the fact of incorporation).
41. Krendl, supra note 12, at 21; Comment, supra note 12, at 461.
42. See Automotriz del Golfo de Cal. S.A. de C.V. v. Resnick, 47 Cal. 2d 792, 306 P.2d

(1957); Stap v. Chicago Aces Tennis Team Inc., 63 Il. App. 3d 23, 379 N.E.2d 1298 (1978
People ex rel. Scott v. Pintozzi, 50 Ill. 2d 115, 217 N.E.2d 844 (1971); Krendl, supra note 1
at 13, 21; Comment, supra note 12, at 452.

43. 63 Ill. App. 3d 23, 379 N.E.2d 1298 (1978).
44. Id. at _, 379 N.E.2d at 1301.
45. Krendl, supra note 12, at 11.
46. 31 F.2d 265 (2d Cir. 1929).
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was not liable even though the parent corporation controlled the subsidi-
ary through ownership of stock and even though the two corporations had
interlocking directorates.' Noting that in this instance the subsidiary did
not interpose in any way in the conduct of the parent's affairs, Judge
Learned Hand stated:

Perhaps it would be too much to say that a subsidiary can never be liable
for a transaction done in the name of the parent, the situation at bar.
Any person may use another as a screen, and one may conceive cases
where such an arrangement might exist. But such instances, if possible
at all, must be extremely rare, and there is not the slightest evidence of
the sort here.'8

It is one of those "extremely rare" instances that confronted the Fifth
Circuit Court of Appeals in FMC Finance Corp. v. Murphee, and, con-
trary to the facts in Kingston Dry Dock, there was more than "the slight-
est evidence of the sort" 9 in this case. Defendants asserted that the sub-
sidiary, FMC Finance, and its parent, FMC Corporation, should be
treated as a single entity under the doctrine of piercing the corporate veil
so that FMC Corporation's alleged breach of its express manufacturer's
warranty of repair or replacement could be asserted as an affirmative de-
fense against FMC Finance's personal guaranty claim.50

With the question thus squarely presented, the court immediately fo-
cused on the general law concerning when the corporate veil would be
pierced. The court, sitting in diversity in Mississippi, applied the conflict
of laws rules of the forum state which, due to agreement of the parties as
set forth in the lease contract, required Illinois law to be applied.' Not-
ing that Illinois courts follow the general rule with respect to When the
corporate veil would be pierced," the court pointed out that a corpora-
tion is a legal entity existing separate and distinct from its shareholders,
who are not ordinarily liable for the debts and obligations of the corpora-
tion." Contrary to this established principle of limited liability, however,

47. Id. at 267.
48. Id. (emphasis added).
49. Id.; see 632 F.2d at 416, 424.
50. Id. at 420-21. This is a deviation from the usual situation in that defendants, rather

than plaintiffs, were asserting the corporate disregard doctrine as an affirmative defense.
The court, however, stated that whether the party is seeking to pierce the corporate veil as
plaintiff or defendant is irrelevant. Id. at 422 n.7.

51. Id. at 418.
52. Id. at 421; see People ex rel. Scott v. Pintozzi, 50 Ill. 2d 115, 277 N.E.2d 844 (1971);

Tilley v. Shippee, 12 Ill. 2d 616, 147 N.E.2d 347 (1958); Carillo v. O'Hara, 400 Ill. 518, 81
N.E.2d 513 (1948); Dregne v. Five Cent Cab Co., 381 Ill. 594, 46 N.E.2d 386 (1943); Superior
Coal Co. v. Department of Fin., 377 Ill. 282, 36 N.E.2d 354 (1941); Donovan v. Purtell, 216
Ill. 629, 75 N.E. 334 (1905); Lochman v. Martin, 139 Ill. 450, 28 N.E. 795 (1891).

53. 632 F.2d at 421; see Shamrock Oil & Gas Co. v. Ethridge, 159 F. Supp. 693 (D. Colo.
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the courts will disregard the corporate entity in "rare, special
circumstances."

5 4

Along this line of reasoning, the court cited Stap v. Chicago Aces Ten-
nis Team, Inc. for the proposition that the corporate entity will be disre-
garded when there is "such unity of interest and ownership that the sepa-
rate personalities of the corporation and the shareholder no longer exist,
and adherence to the fiction of separate corporate existence would undel
the circumstances sanction a fraud or promote injustice."" The court in
FMC Finance further noted that, to hold a parent corporation liable foi
the acts of its subsidiary, there must be control amounting to total domi-
nation of the subsidiary by the parent such that the subsidiary is a mere
"alter ego" or "instrumentality" of the parent."

However, the court noted that the doctrine of piercing the corporate
veil is essentially equitable in character, such that each determination
must rest upon its own facts and circumstances.57 The court thus con-
cluded that it would be inappropriate to apply any articulated test in a
mechanical manner." In particular, the court stated that "[the reversal
of the usual configuration-holding the parent liable for the subsidiary'
acts-is one of those cases when the usual factors looked to are
inappropriate."5 9

With this reasoning in mind, the court relied on Judge Learned Hand'
proposition in Kingston Dry Dock Co. that "when the attempt is to hold
the subsidiary liable for the acts of the parent, there is factually no wa
that the subsidiary can interpose itself in the conduct of the parent's af-
fairs."6 ° Thus, the "total domination" or "instrumentality" factor must
clearly be abandoned in attempts to hold the subsidiary liable for the acte

1958); Superior Coal Co. v. Department of Fin., 377 Ill. 282, 36 N.E.2d 354 (1941); Stap v
Chicago Aces Tennis Team, Inc., 63 Ill. App. 3d 23, 379 N.E.2d 1298 (1978); Gowdy v
Richter, 20 Ill. App. 3d 514, 314 N.E.2d 549 (1974); Divco-Wayne Sales Fin. Corp. v. Martir
Vehicle Sales, Inc., 45 Ill. App. 2d 192, 195 N.E.2d 287 (1963); Franklin Process Co. v. West-
ern Franklin Process Co., 308 Ill App. 302, 31 N.E.2d 364 (1941); note 16 and accompanying
text supra.

54. 632 F.2d at 421. See Zubik v. Zubik, 384 F.2d 267 (3d Cir. 1967), cert. denied, 39C
U.S. 988 (1968); American Trading & Prod. Corp. v. Fischbach & Moore, Inc., 311 F. Supp
412 (N.D. Ill. 1970); Shamrock Oil & Gas Co. v. Ethridge, 159 F. Supp. 693 (D. Colo. 1958)

55. 632 F.2d at 422. This is the two-pronged version of the Powell instrumentality test
See notes 41-44 and accompanying text supra.

56. 632 F.2d at 422. See Krivo Indus. Supply Co. v. National Distillers & Chem. Corp.
483 F.2d 1098, 1106 (5th Cir. 1973); FLETCHER, supra note 12, § 43, at 209.

57. 632 F.2d at 422. See Stap, 63 Ill. App. 3d at _, 379 N.E.2d at 1302; note 23 and
accompanying text supra.

58. 632 F.2d at 422. See generally Hamilton, supra note 12; Comment, supra note 12.
59. 632 F.2d at 422.
60. Id.; see text accompanying notes 46-48 supra.
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of the parent."1 The court reasoned that "[ilt is more appropriate in these
cases to require, as a necessary but not sufficient condition for finding
liability, only that there be a control relationship between the parent and
the subsidiary.

'62

In addition to the existence of a control relationship, the court stated
that the "sufficient condition" for liability is misrepresentation-in this
case, implied misrepresentation in the extension of credit.s The court
noted that a creditor must ascertain the creditworthiness of the corpora-
tion that he deals with voluntarily, and that he assumes the risk of de-
fault by the corporation when he extends credit. 4 However, when the af-
filiate operates in a manner likely to lead a creditor to reasonably expect
that he is dealing with an economic entity larger than the affiliate with
which he actually contracted, the corporate veil may be pierced."'

Consequently, the court ruled that the doctrine of piercing the corpo-
rate veil can apply to attempts to hold the subsidiary liable for the acts of
the parent.6 In holding that there was sufficient evidence to create a jury

61. 632 F.2d at 422.
62. Id.; cf., Taylor v. Standard Gas & Elec. Co., 96 F.2d 693 (10th Cir. 1938), rev'd on

other grounds, 306 U.S. 307 (1939)(neither ownership of all of the stock, nor identity of
officers and directors, nor both combined are sufficient to justify "piercing the corporate
veil"); American Trading & Prod. Corp. v. Fischbach & Moore, Inc., 311 F. Supp. 412, 415
(N.D. Ill. 1970)(neither ownership of all of the stock, nor identity of officers and directors,
nor both combined are sufficient to justify "piercing the corporate veil"); Divco-Wayne Sales
Fin. Corp. v. Martin Vehicle Sales, 45 Ill. App. 2d 192, 195 N.E.2d 287 (1963)(relationship of
parent and subsidiary corporation will not, standing alone, render the subsidiary liable on
the parent's contract). See also Comment, supra note 12, at 450.

63. The court reasoned that, on the facts in this case, the Murphees and Perimeter Ex-
press were creditors of FMC Corporation because of their reliance on FMC Corporation's
creditworthiness to honor its express warranty. 632 F.2d at 423.

64. 632 F.2d at 423; see Kingston Dry Dock Co., 31 F.2d at 267; Hamilton, supra note
12, at 984-86; Comment, supra note 12, at 442, 458-59.

65. 632 F.2d at 423. It has been suggested that courts are more reluctant to pierce the
corporate veil in contract cases than in tort cases on the theory that creditors assume the
risk of doing business with the corporation. In contract cases, but not tort cases, the creditor
voluntarily deals with the corporation. Thus, the creditor is charged with the duty to ascer-
tain the creditworthiness of the corporation and to insist that a solvent third party guaran-
tee the corporation's performance. This argument loses persuasiveness, however, when it is
considered that most creditors are unsophisticated small businessmen who should be al-
lowed to rely on the solvency of the corporation without insisting on third party guarantees.
Indeed, most transactions are so small that it is not worth the effort and expense to investi-
gate the corporation's financial status. In any event, when misrepresentation is present such
that a creditor believes he is transacting business with a solvent entity larger than the sub-
sidiary, the corporate veil will be pierced. See FLETCHER, supra note 12, § 43, at 61 (Supp.
1981); Hamilton, supra note 12, at 984-87; Krendl, supra note 12, at 33-34, 45; Comment,
supra note 12, at 442-44, 458-59. See also Posner, The Rights of Creditors of Affiliated
Corporations, 43 CH. L. REV. 499, 520-23 (1976).

66. 632 F.2d at 421.
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question on the corporate disregard issue, the court enumerated severa
factors for the jury to consider on remand to determine whether a reason
able man would have been led to believe that the subsidiary was a part3
to the parent's express warranty contract: 1) the names FMC Corpora.
tion, FMC Finance Corporation, and FMC Leasing Corporation were sim
ilar;67 2) FMC Finance provided financing for the sale of the vehicles b3
FMC Corporation;5 3) FMC Corporation, FMC Finance, and FMC Leas
ing maintained offices at the same address;" 4) the office building w&,
owned by FMC Corporation;70 5) both FMC Corporation and FMC Fi
nance were involved extensively in the lease transactions;" and 6) Perim.
eter Express was not a sophisticated financial lender or regular creditor
but merely a creditor with respect to the express warranty.72

Thus, for cases in which a party seeks to hold the subsidiary liable foi
the acts of its parent, the court in FMC Finance formulated a two-ele
ment test which consists, first, of the "necessary but not sufficient condi
tion" of a control relationship between the parent and the subsidiary
and, second, of some other "sufficient condition" for liability, such as mis.
representation. 7 Essentially, the court dropped the "instrumentality" re-
quirement but kept the "fraud" or "injustice" requirement of the tradi
tional two-pronged test. 4 Although the court did not cite direct authorit3
for the "necessary but not sufficient condition" language, the basic polic3
considerations that underly the doctrine of piercing the corporate vei.
support the court's decison.

As an initial consideration, the fundamental premise is that disregard.
ing the corporate entity is an equitable doctrine through which liablity i,

67. The court recognized that inherent misrepresentation may arise when affiliate corpo
rations are engaged in related lines of business, especially when the corporations have simi
lar sounding names. The court, however, stated the similar names alone are not sufficient t(
pierce the corporate veil, for "there must be some holding out that misleads or tends to lul
one into a mistake of fact." Id. at 423; see Divco-Wayne Sales Fin. Corp. v. Martin Vehich
Sales, Inc., 45 Ill. App. 2d 192, 195 N.E.2d 287 (1963). See also S.O.S. Co. v. Bolta Co., 111
F. Supp. 59 (N.D. Ill. 1953).

68. 632 F.2d at 423.
69. Id.
70. Id. at 423-24.
71. Id. at 424. Note that the first five factors listed above are very similar to the facton

used to determine instrumentality. This indicates that there is indeed a relation betweer
the factors leading to instrumentality and the facts leading to fraud or misrepresentation
though instrumentality was not required to be found in FMC Finance. This correlation sug.
gests that the instrumentality rule is not as useless as some commentators indicate, for th
prevention of fraud or injustice is the essence of the doctrine of piercing the corporate veil
See notes 31-32 and accompanying text supra.

72. 632 F.2d at 423; see note 65 supra.
73. 632 F.2d at 422-23.
74. See text accompanying notes 41-44 supra.
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imposed on the proper parties to reach a just result.7 5 With this in mind,
each case is to be considered on its own merits.7 6 Indeed, as noted by
Professor Ballentine, there is no general formula such as "alter ego" or
"instrumentality" which will suffice for all cases.77 This is particularly
true for the case at hand, since, as suggested earlier,76 it is factually im-
possible for a subsidiary to intervene in the parent's affairs to the extent
of creating an "alter ego" or "instrumentality."7 It would thus defeat the
policy of the doctrine to require a finding of instrumentality when, due to
some fraud, misrepresentation, or other wrong, injury or injustice to a
third party has in fact resulted.80 Consequently, it seems necessary only
to find a control relationship between the parent and subsidiary when, as
in FMC Finance, some wrong or injustice occurs which is in itself a suffi-
cient basis to disregard the corporate entity to reach an equitable result."1

This result is in accord with the modern tendency of courts to disre-
gard the separate legal entity of the corporation when adherence to it
would defeat justice, perpetrate fraud, or allow responsible parties to
avoid contractual, tort, or statutory obligations.82 While courts have con-
tinued to respect the fundamental concept of limited liability as envi-
sioned by the corporate legal entity or legal "person" theory, they have
also begun to recognize the fallacy of this fiction. 8 Indeed, courts now
realize that a corporation is merely a mechanism through which-individu-
als conduct a business for financial gain.8' Thus, the reluctancy to disre-

75. See Stap v. Chicago Aces Tennis Team, Inc., 63 Ill. App. 3d 23, 379 N.E.2d 1298
(1978); Blaustein v. Pan Am. Petroleum & Transp. Co., 174 Misc. 601, 21 N.Y.S.2d 651
(1940), modified, 263 App. Div. 97, 31 N.Y.S.2d 934 (1941), aff'd, 293 N.Y. 281, 56 N.E.2d
705 (1944); BALLANTINE, supra note 12, § 122, at 292-93; Krendl, supra note 12, at 2; Com-
ment, supra note 12, at 442.

76. BALLANTINE, supra note 12, § 292, at 293.
77. Id. As stated by Professor Ballantine, "The problems involved, however, are to be

solved not by 'disregarding' the corporate personality, but by a study of the just and reason-
able limitations upon the exercise of the privilege of separate capacity under particular cir-
cumstances in view of its proper use and functions." Id. at 292-93 (footnote omitted).

78. See text accompanying note 60 supra.
79. Id. The finding of the court in FMC Finance that total domination was not required

is supported by the idea that, even in cases which seek to hold the parent liable for the acts
of the subsidiary, the degree of domination which must be proved varies and may depend on
the strength of the equitable arguments for disregarding the corporate veil. Krendl, supra
note 12, at 26-27.

80. It has been suggested before that the presence of a control relationship between affil-
iates may be adequate for liability when some wrong has been committed. See Comment,
supra note 12, at 460-61.

81. Id.
82. 6 ENCYCLOPEDIA OF GEORGIA LAW, Corporations § 12, at 186-87 (rev. ed. 1978), as

noted by Professor Nadler.
83. Id.
84. See Professor Hamilton's criticism of the "legal person" concept at note 13 supra.
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gard its corporate entity once shared by the courts is now eroding. 5

This is especially true with respect to parent-subsidiary relationship,
such as in FMC Finance, as opposed to close corporations with individuf
shareholders."6 In situations involving affiliate corporations, another coi
porate entity with business assets is held liable; in situations involvin
close corporations with natural shareholders, an individual is held persor
ally liable with nonbusiness assets.8 7 Consequently, courts are probabl
less reluctant to disregard the corporate entity when an affiliate corpore
tion rather than an individual will be held liable.88

In addition, courts are skeptical of attempts to divide a single economi
enterprise among several corporations with the intention of limiting liE
bility." These attempts may be considered unfair to creditors who dei
with an affiliate while thinking that the entire enterprise is a single unit.'
This is especially true with respect to contract cases in which the credito:
though voluntarily dealing with the subsidiary, may have been erron(
ously led to believe that the parent corporation stands behind the subsic
iary, as was the case in FMC Finance.91

In the final analysis, the result in FMC Finance is a good one. Indee(
it recognizes that, while the traditional corporate law concept of limite
liability will not be lightly dismissed, neither a subsidiary nor a corporf
tion will any longer be able to avoid liability when, due to the existence (
a control relationship between the parent and subsidiary and some typ
of misrepresentation, injury or injustice results to a third party.

W. LAWRENCE FLETCHE

85. See 6 ENCYCLOPEDIA OF GEORGIA LAW, supra note 82, § 12.
86. See Zubik v. Zubik, 384 F.2d 267 (3d Cir. 1967), cert. denied, 390 U.S. 988 (196E

Hamilton, supra note 12, at 992; Krendl, supra note 12, at 44.
87. Hamilton, supra note 12, at 992. As stated by Krendl & Krendl:

The policy considerations are different when the defendant is a corporation
rather than an individual. Should the veil of one corporation (a subsidiary, for
example) be pierced to reach the assets of another corporation (the parent), the
personal assets of the shareholders of the parent corporation are still protected by
the parent's corporate shield. In other words, such shareholders have a double
layer of insulation not available in situations where piercing the veil of a closely
held corporation would immediately jeopardize all of the personal assets of the
shareholders.

Krendl, supra note 12, at 6-7, n.22.
88. See Hamilton, supra note 12, at 992; Krendl, supra note 12, at 7.
89. See Hamilton, supra note 12, at 985; Krendl, supra note 12, at 46.
90. See note 65 and accompanying text supra.
91. Id.
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