
The Limit of Corporate Social
Responsibility

by John C. Carter*

The obligations of the business corporation to the society in which it
exists have long been recognized. It is the purpose of this article to ex-
amine the divergent conceptions of these obligations and to evaluate the
legal support, and the support among corporate managers, for each view.
By this process the practical limitations on the ability and inclinations of
corporations to discharge these obligations will be determined and the
potential usefulness of the corporation in the solution of social problems
can be evaluated.'

In a famous debate published in the Harvard Law Review almost fifty
years ago, Professors E. Merrick Dodd, Jr. and Adolph A. Berle, Jr. dis-
cussed the public policy responsibilities of corporate "managers."' Profes-
sor Dodd argued that the law was rapidly approaching the view that all
business was affected with public interests. He cited the public interest
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considerations imposed by legislation on the various types of public utili
ties and forecasted similar regulation of other business, including regula
tions in the field of labor relations and protection of the consumer anc
others dealing with the corporation. In effect, Professor Dodd recognize(
a growing public expectation that business should address its public re
sponsibilities. He also recognized some indication of willingness of certai
corporate managers to do so voluntarily.

Professor Dodd discussed specific examples of corporations being com
pelled by law to take socially responsible actions, corporations doing so il
lieu of paying taxes, and corporations acting in the interests of their cus
tomers and their employees-actions that might be within the self-inter
est of the corporation. He did not attempt, however, to identify any in
stances of corporate social action transcending self-interest. Instead hi
recognized that corporate managers did not have the legal freedom to ac
in that way. Furthermore, he observed that:

It may well be that any substantial assumption of social responsibility by
incorporated business through voluntary action on the part of its manag-
ers can not reasonably be expected. Experience may indicate that corpo-
rate managers are so closely identified with profit-seeking capital that we
must look to the other agencies to safeguard the other interests involved,
or that the competition of the socially irresponsible makes it impractica-
ble for the more public-spirited managers to act as they would like to do,
or that to expect managers to conduct an institution for the combined
benefit of classes whose interests are largely conflicting is to impose upon
the managers an impossible task and to endow them with dangerous
powers.8

Professor Berle's contribution to the debate was to question the wis
dom of giving corporate managers the freedom to act other than in th
interest of the stockholders. He argued that the control of stockholder
was all that stood in the way of absolute management authority, a pros
pect which he decried. A short time later, however, in a book written wit]
Gardner Means,4 Professor Berle acknowledged that stockholders of th
typical large corporation had surrendered their control to managemeni
Therefore, he concluded that stockholders no longer had a sufficient pri
vate interest to justify the continued operation of the corporation in thei
benefit, and he suggested the development of means to assure the man
agement of the corporation in the public interest.8 In the meantime, h

3. Berle, Corporate Managers, supra note 2, at 1161.
4 A. BERLE & G. MEANS, THE MODERN CORPORATION AND PRIVATE PROPERTY (1932).
5. Id. That the large publicly held corporation is under the control of its managemer

cannot be seriously doubted today. Whereas the closely held corporation diverges from th
corporate model in that its management is dominated by its stockholders, the stockholde
of the large public issue corporation are dominated by management. This is understandab
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encouraged the courts to conduct a kind of rear-guard action, enforcing
stockholder rights until an adequate alternative control system was in
place.

Implicit in the view Berle expressed was a skepticism that corporate
managers could be relied upon to operate corporations in the public inter-
est without an "adequate alternative control system." On the other hand,
implicit in Dodd's position was a belief in the possibility of corporate
altruism.

These two positions represent the disparate views concerning corporate
social responsibility still extant today. One view is that the corporation is
or can be made capable of altruism and the other view is that the corpo-
ration will be operated in the interests of those in control-that corporate
social responsibility founded in altruism is not possible.

I. CORPORATE MANAGERS ACT IN THE LONG-TERM CORPORATE SELF-

INTEREST

It seems to be the majority opinion that the interests of the sharehold-
ers of business corporations are best served by profit maximization even
when organizational longevity and growth may suffer by it. It is an ob-
served fact, however, that most large business corporations do not at-
tempt to maximize profits. They strive for growth. There is no conten-
tion that corporate growth does not benefit the shareholder. It clearly
does. Many still contend that profit maximization is the shareholder's
principal goal; however, it is a goal which is probably antithetical to the
planning and policies of most large corporations.

Economists holding such divergent views as John Kenneth Galbraith
and Milton Friedman seem to agree that profit maximization is not the
goal of the managers of most large corporations. Galbraith argues that the
interests of shareholders are secondary to the interests of management
and that, consequently, the large corporation is operated in the interests
of the latter.7 He states that corporate managers perceive corporate

in the light of the fact that: 1) There are very few owners of significant proportions of the
stock of the large, publicly held corporations; 2) the organized exchanges give investors the
ability to enter and exit easily; 3) a large proportion of the stock of such companies is held
by large financial organizations (banks, insurance and investment companies, and pension
funds) whose interest in management is remote at best; and 4) churches, colleges, and public
employee pension funds whose funds are invested in such securities have never had an in-
terest in corporate management until recent years, and even now are interested only with
respect to corporate action affecting social issues. Thus, there are no strong ownership
interests.

6. Simon, Theories of Decision-Making in Economics and Behaioral Science, 49 AM.
ECON. REv. 253, 262 (1959).

7. See J. GALBRAITH, THE NEw INDUSTRIAL STATE (3d ed. 1978).
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growth as the surest means to reach their goals.
Milton Friedman and others have argued that the proper role of the

corporation is the maximization of long range profits, which is probably
the equivalent of the pursuit of corporate growth.' Thus, both Friedman
and Galbraith discern this pursuit of corporate growth; however, Gal-
braith evidently regards it as a vice, while Friedman regards it as a virtue.
Either view leads to the conclusion that if the goal of shareholders is
short-term profit maximization, neither the large corporation nor its man-
agement is constituted to attain that goal.

It would appear that a managerial emphasis on growth rather than
profit maximization would cause managers to embrace long-term rather
than short-term goals and to determine self-interest on a long-term rather
than a short-term basis. If this is the case, the prevalent system of corpo-
rate governance, consisting of management control, seems well suited to
pursue the corporate self-interest. If, on the other hand, either short-term
goals or altruistic goals are to be pursued, reform of the system of corpo-
rate governance is probably in order.

A closer scrutiny of the validity of the presumption that profit max-
imization is the goal of the shareholders is beyond the scope of this arti-
cle. At least with respect to the larger corporations, however, this pre-
sumption is not without doubt. Surely, most institutional investors prefer
the growth strategy purportedly favored by managers to profit maximiza-
tion. In this respect, their interests coincide with the alleged interests of
corporate managers, and they, too, favor the pursuit of long-term corpo-
rate goals. There seems to be little, if any, empirical basis for any conclu-
sion concerning the goals of other shareholders; however, Dean Richard
R. West of the Amos Tuck School of Business Administration of
Dartmouth College effectively questions the general validity of the pre-
sumption, as follows:

There is considerable evidence that many investors, both individual and
institutional, are more than willing to take the long view-to postpone

8. See M. FRIEDMAN, CAPITALISM AND FREEDOM (1962). Dr. Friedman makes the follow-
ing statement:

The view has been gaining widespread acceptance that corporate officials and la-
bor leaders have a "social responsiblity" that goes beyond serving the interests of
their stockholders or their members. This view shows a fundamental misconcep-
tion of the character and nature of a free economy. In such an economy, there is
one and only one social responsibility of business-to use its resources and engage
in activities designed to increase its profits so long as it stays within the rules of
the game, which is to say, engages in open and free competition, without decep-
tion or fraud.

Id. at 133.
Evidently, Dr. Friedman does not recognize that "staying within the rules of the game" is

a "social responsibility that goes beyond serving the interests of their stockholders." Id.
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immediate gratification in favor of higher returns over the long run. Un-
less one is prepared to assume that the greater fool theory dominates the
behavior of the stock market, which I am not, how else can one explain
the decisions of both groups to pour money into fledgling industries such
as genetic engineering? And how else can one rationalize the prices of the
stocks of companies like Digital Equipment, which eschew paying divi-
dends in favor of reinvesting their earnings?'

Whether or not pursuit of long-term goals are in the corporation's in-
terest, it is apparent that long-term corporate goals are more closely con-
sistent with the public interest.10 Only if the corporation aims at long-
term goals can it properly consider the effect of its actions five or ten
years from now. If a corporation's overriding considerations were current
profits, what would deter it from taking socially unacceptable action for
which it would ultimately be penalized, but which would not be discov-
ered for some time? Obviously, under such circumstances, it is in the
long-term best interests of the corporation to act in a manner acceptable
to society. Thus, it would be appropriate to consider both the alleged in-
clinations of corporate managements to act in the long-term corporate
self-interest and the legal acceptability of such actions.

II. THE LAW ALLOWS A CORPORTION TO PRACTrCE SOCIAL
RESPONSIBILITY ONLY TO THE EXTENT OF ITS SELF-INTEREST

It is a basic tenet of corporate theory that the corporation has only
those powers granted it by the state of incorporation or by the stockhold-
ers' compact, and any act in excess of these powers is ultra vires and
subject, in varying degrees, to attack." Although the corporation can do
those things which benefit it in exercising such powers, it cannot make
expenditures such as contributions when no benefit is received.

Early courts at least paid lip-service.to the need for evidence of a direct
benefit, a quid pro quo, when such acts were challenged, and those courts
held the act to be ultra vires if no benefit was found. It is in this context
that the earliest cases concerning the corporation's ability to make ex-
penditures for the good of society were decided."' Many of these cases

9. West, Editorial, Wall St. J., March 18, 1981, at 291, col. 2. See also Werner, Manage-
ment, Stockmarhet and Corporate Reform: Berle and Means Reconsidered, 77 COLUM. L.
Rov. 388 (1977), in which it is argued that the aims of stockholders and managers do not
diverge, but are directed toward market appreciation of the stocks of the company.

10. Accord, Hetherington, Fact and Legal Theory: Shareholders, Managers and Corpo-
rate Social Responsibility, 21 STAN. L. Rsv. 248 (1969).

11. See H. HENN, HANsOOK OF THE LAW OF CORPORATIONS AND OTHm Busirsss ENm-
Piuszs § 184 (2d ed. 1970).

12. See, e.g., the following cases holding corporate contributions to be ultra vires: Mili-
tary Interstate Ass'n v. Savannah T. & I. of H. Ry., 105 Ga. 420, 31 S.E. 200 (1898); Brinson
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concerned expenditures made by corporations on behalf of their
employees.

In Steinway v. Steinway & Sons," a stockholder challenged certain
corporate expenditures pertaining to land owned by the corporation,
upon which the defendant corporation had provided housing (for lease or
sale), "a church, a school, a free library, and a free bath" for its employ-
ees." The court first articulated a rule that an act by a corporation must
be "reasonably tributary to the promotion of [corporate] ends, in a sub-
stantial, and not in a remote and fanciful, sense" 15 and then held that the
expenditure by Steinway and Sons "taken as a whole, and, from that
point of view, every part of it was directly related to the legitimate ob-
jects of the corporation.""6

Ry. v. Exchange Bank, 16 Ga. App. 425, 85 S.E. 634 (1915); Stacy v. Glen Ellyn Hotel &
Springs Co., 223 Ill. 546, 79 N.E. 733 (1906); Western Md. R.R. v. Blue Ridge Hotel Co., 102
Md. 307, 62 A. 351 (1905); Davis v. Old Colony R.R., 131 Mass. 258 (1881); Georg v. Nevada
Cent. R.R., 22 Nev. 228, 38 P. 441 (1894); Memphis Grain & Elevator Co. v. Memphis & C.
R.R., 85 Tenn. 703, 5 S.W. 52 (1887).

Early cases in which there was found a benefit sufficient to justify the expenditure include
the following: Temple St. Cable Ry. v. Hellman, 103 Cal. 634, 37 P. 530 (1894)(contribution
for establishment of baseball parks to be served by rail line); Vandall v. Southern San Fran-
cisco Dock Co., 40 Cal. 83 (1870)(payment to induce extension of rail service to real estate
owned by a land company); Merchants' Bldg. Improvement Co. v. Chicago Exch. Bldg. Co.,
210 Ill. 26, 71 N.E. 22 (1904)(contributions to induce buildings in immediate area in order to
enhance value of property); B.S. Green Co. v. Blodgett, 159 Ill. 169, 42 N.E. 176 (1895)(con-
tributions to encourage building in the area); Richelieu Hotel Co. v. International Military
Encampment Co., 140 II. 248, 29 N.E. 1044 (1892); Huntington Brewing Co. v. McGrew, 64
Ind. App. 273, 112 N.E. 534 (1916); Louisville & N. R.R. v. Literary Soc'y, 91 Ky. 395, 14
S.W. 1065 (1891)(payment by a land company to induce extention of service to its land);
Taunton v. Royal Ins. Co., 71 Eng. Rep. 413 (1864)(the giving of gratuities when it is the
general method of conducting such business).

It is acknowledged that the famous case of Dodge v. Ford Motor Co., 204 Mich. 459, 170
N.W. 668 (1919), is not included among the above citations. The reason for this is that in
that case the question presented to the court concerned an action by Ford which plaintiff
and defendant characterized as altruistic and involving no benefit whatsoever to the com-
pany. The court distinguished between "incidental humanitarian expenditure of corporate
funds for the benefit of the employ~s [sic], like the building of a hospital for their use and
the employment of agencies for the betterment of their condition, and a general purpose
and plan to benefit mankind at the expense of others." Id. at -, 170 N.W. at 684. The court
approved the first but disapproved the latter. Although the court commented on the place
of corporate altruism in society, it is suspected that the court perceived that it was not
dealing with altruism at all, but with the unwarranted domination of the interests of minor-
ity stockholders by Mr. Ford. The question the court really decided was whether it was an
abuse of directors' discretion to refuse to pay dividends commensurate with earnings undel
those particularly egregious circumstances.

13. 17 Misc. 43, 40 N.Y.S. 718 (Sup. Ct. 1896).
14. Id. at 46, 40 N.Y.S. at 719.
15. Id. at 47, 40 N.Y.S. at 720.
16. Id. at 48, 40 N.Y.S. at 721.
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Also included among the disputed expenditures was the contribution of
pianos "to fairs for charitable purposes, and . . . to musical artists. 17

The court found these acts to be a "matter of business, and [made] in the
expectation that the reputation of the Steinway piano would have wider
currency and its sale be thereby increased."18 That the subject expendi-
tures were tributary to the promotion of corporate ends seems apparent.
It is also clear that, although this court used the language of direct and
not remote benefits, the alleged benefit was speculative and certainly not
immediate. At best, the action was in the corporation's long-term self-
interest. It must be acknowledged, however, that the expenditures were
intended to affect the company's employees and the company's sales."

In Armstrong Cork Co. v. H.A. Meldrum Co.,'0 the contribution was a
different matter. The defendant corporation had donated funds to the
University of Buffalo and Canisius College, two local institutions. There
was no attempt by the corporation to validate this expenditure as benefi-
cial to the corporation because of benefit to its employees or because of
any other benefit peculiar to Armstrong. Instead, the crux of the corpora-
tion's argument was that a benefit would accrue to the corporation
through its accessability to a better business-educated work force in the
future.2 ' It was also argued that a direct benefit would flow to the corpo-
ration as a result of public awareness of the donations.2 2

Although the court held for defendant, the arguments made certainly
did not support the finding of any direct benefit. The improvement in the
work force resulting from this contribution to two universities probably
could not have been demonstrated and, in any event, was not peculiar to
Armstrong. Instead, the general business community, albeit local, was
benefited. The other argument, that the donations would satisfy the pub-
lic perception of the obligations of the corporation, is simply an argument
justifying expenditures for goodwill, a type of expenditure with which a
direct benefit is usually not associated. Incidentally, however, there is as
much justification for expenditures of this type as there is for expendi-
tures for so-called "institutional advertising," in which the virtues of the
corporation rather than its products are extolled. The allegedly requisite
quid pro quo was absent in this case. There was no obligation to the cor-
poration resulting from this expenditure.

17. Id. at 49, 40 N.Y.S. at 722.
18. Id.
19. This method of promoting the sale of Steinway pianos is still being used. See Piano

Wars: Who Will Knock Steinway off its Concert Grand Pedestal?, Wash. Post, July 30,
1981, §C, at 2. Steinway still has 95% of the concert grand business.

20. 285 F. 58 (W.D.N.Y. 1922).
21. Id. at 58-59.
22. Id. at 59.
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Fourteen years after the decision in Armstrong Cork Co., the New York
Supreme Court, in People v. S.W. Strauss & Co.,"3 upheld a corporation's
contribution to a hospital on the ground that it was within the business
purpose of the defendant corporation. Unlike the corporate expenditures
in Steinway,24 this expenditure bore no direct relation to the welfare of
the donor's employees. The court stated that "[a] subscription to serve
the public whose good will and patronage the subscriber sought, is well
within its legitimate powers. Clearly, the object was to serve the business
of S.W. Strauss & Co., not to satisfy a charitable instinct."25 In this case
the court recognized both that a corporation can gain a benefit from a
contribution just as it can from an ordinary business expenditure and
that directors' decisions to make such contributions are a matter of legiti-
mate business judgment.

In Holst v. New York Stock Exchange," the court sustained a work-
men's compensation award to an employee of the defendant corporation,
who had been injured while playing on the soccer team maintained by the
corporation. The court stated that "[tihe maintenance of the teams was a
matter of business, not of charity or benevolence. The officials of a corpo-
ration may not extend largess from stockholders' money. ' 7

Greene County National Farm Loan Association v. Federal Land
Bank2 8 concerned alleged gifts not to eleemosynary institutions not for
the benefit of employees, but to private parties. In that case the court
upheld the defendant bank's plan that cancelled the debt of several na-
tional farm loan associations and allowed for the payment of all outstand-
ing stock retirement certificates. The stockholders of the plaintiff associ-
ation had contended that the plan amounted to a gift to the insolvent
associations at the expense of the solvent ones. They had urged the court
to adhere to the "well-established principle that a corporation cannot le.
gally give away its assets over the objection of protesting stockholders."

The court agreed with the plaintiff stockholders to the extent that il
the plan did indeed represent a gift it was invalid. The court also recog.
nized, however, that

it is equally well-established that corporations are permitted to make
substantial contributions which have the outward form of gifts where the
activity being promoted by the so-called gift tends reasonably to promote
the good will of the business of the contributing corporation. Courts rec-

23. 158 Misc. 186, 285 N.Y.S. 648 (Sup. Ct. 1936).
24. 17 Misc. 43, 40 N.Y.S. 718 (Sup. Ct. 1896).
25. 158 Misc. at 219, 285 N.Y.S. at 682.
26. 252 A.D. 233, 299 N.Y.S. 255 (Sup. Ct. 1937).
27. Id. at 234, 299 N.Y.S. at 256.
28. 57 F. Supp. 783 (W.D. Ky. 1944).
29. Id. at 789.
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ognize in such cases that although there is no dollar and cent supporting
consideration, yet there is often substantial indirect benefit accruing to
the corporation which supports such action."

The court stated further:

It would seem that any plan proposed in good faith which was not in
excess of the corporate power to carry it out and which had reasonable
prospects of being for the ultimate benefit of all the associations in the
district could not be successfully attacked by a few complaining stock-
holders who disagreed with the plan largely because of their failure to
receive immediate tangible benefits therefrom.8 '

The requirement of benefit remains in the cases today; however, a spec-
ulative or potential rather than a so-called "direct" benefit seems suffi-
cient. The courts no longer strain their language to find direct benefit in
cases of potential benefit. Yet, there is no doubt that there is indeed a
requirement that a potential benefit be derived by a corporation as a re-
sult of expenditures in the public interest.

In A.P. Smith Manufacturing Co. v. Barlow,8 the court seemed to dis-
avow any ideas that any benefit whatsoever must inure to a corporation
as a result of its public interest expenditures. It did, however, acknowl-
edge that an indirect benefit accrued to the corporation in this case. Like
Armstrong,3 A.P. Smith concerned a dispute over a donation made by
the corporation to a university. A.P. Smith sought a declaratory judg-
ment. The complaining stockholders claimed the contribution was a
"misappropriation of corporate funds and an ultra vires act in violation of
property and contract rights of defendants."' "

After hearing testimony from several chief executives of major corpora-
tions, and from the president of Princeton University, the recipient of the
gift, who had characterized such donations as necessary to the educa-
tional institutions of this country, the court found the donation to be
within the implied power of the corporation. In speaking of corporations'
social responsibilities the court stated: "[M]odern conditions require
that corporations acknowledge and discharge social as well as private re-
sponsibilities as members of the communities within which they
operate." 8

The court, however, did not see this social duty as separate from corpo-
rate responsibility to itself and the stockholders.* The court

30. Id.
31. Id. at 790.
32. 13 N.J. 145, 98 A.2d 581 (1953).
33. 285 F. 58 (W.D.N.Y. 1922).
34. 13 N.J. at 146, 98 A.2d at 581.
35. Id. at 154, 98 A.2d at 586.
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stated: "[S]uch expenditures may likewise readily be justified as being
for the benefit of the corporation; indeed, if need be the matter may be
viewed strictly in terms of actual survival of the corporation in a free
enterprise system." s  This benefit, which flowed to the corporation,
would, in the court's opinion, eventually accrue to the stockholders'
benefit.

Clearly then, the appellants, as individual stockholders whose private in-
terests rest entirely upon the well-being of the plaintiff corporation,
ought not be permitted to close their eyes to present-day realities and
thwart the long-visioned corporate action in recognizing and voluntarily
discharging its high obligations as a constituent of our modern social
structure.""

Thus, the general tenor of this decision concerns not the lack of necessity
for any benefit, but the perceived existence of a benefit commensurate
with the corporation's long-term goals.

By the 1950s an idea long known by corporate managements was well
established in the law: the potential benefit to corporations of expendi-
tures for the enhancement of institutional standing and goodwill, includ-
ing expenditures for corporate public service activities. In Memorial Hos-
pital Association v. Pacific Grape Products Co.," the court prohibited
the defendant corporation from disavowing a $5000 pledge to a charitable
hospital on grounds that the officer who approved the pledge was without
power to do so. After holding that the officer had the clear authority to
make the pledge, the court rebuffed the defendant corporation's argu-
ment that the donation would be a waste of corporate assets:

It is a matter of common knowledge that the trend on the part of the
prosperous business concern is steadily in the direction of making sub-
stantial charitable contributions in the community in which it is located
and does business. Such donations are generally considered for its benefit
as a means of increasing good will and promoting patronage.39

In answer to the contention that this holding would unduly subvert stock-
holders' rights and allocate too much power to the managers of a corpora-
tion (similar to the position taken by Professor Berle in 1932),"0 the courl
said: "This does not undermine the principle of protection afforded tc
stockholders by the corporate structure. . . [the pledge] appears to havc
been executed by [the president and general manager] as a reasonabl

36. Id.
37. Id. at 161, 98 A.2d at 590.
38. 45 Cal. 2d 634, 290 P.2d 481 (1955).
39. Id. at 638, 290 P.2d at 483.
40. See Berle, Corporate Powers, supra note 2.
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means of benefitting the corporation and promoting its business
interest.""'

In Union Pacific Railroad v. Trustees, Inc.,," the court emphasized
that corporate managers may not dispose of corporate assets without con-
sidering the benefit to the corporation. The court characterized the idea
of not considering corporate benefits as "rather inconceivable.'4 3 Union
Pacific sought a declaratory judgment regarding a $5000 donation it had
made to a nonprofit charitable organization, which had been organized by
Union Pacific. Four stockholders had challenged the expenditure, con-
tending that it was a waste of corporate assets. Although the Utah Code
had been amended in 1955 to allow contributions like that made by
Union Pacific, the particular donation in dispute had been made prior to
the amendment's enactment. The court upheld Union Pacific's contribu-
tion on the basis of an implied power and cited A.P. Smith as persuasive
authority.

4

The complaining stockholders had pointed to the "new kind of altruis-
tic conscience" of corporations as being "mythical and hardly a reason to
support corporate action based on implied powers.' '  The court re-
sponded: "We believe that if it were made with the studied and not un-
reasonable conviction that it would benefit the corporation, it should be
the type of thing that should rest in the sound discretion of management
• . .in the ordinary course of the company's business.' '

4 The court con-
sidered these contributions to be necessary for the public welfare, benefi-
cial to the corporation in light of the healthy atmosphere which was cre-
ated, and thus "in the long-run beneficial to . . .stockholders."1 7

The basic issue in the cases previously cited is not really one of corpo-
rate power, but of business judgment-in the business judgment of the
directors is there a sufficient potential benefit to justify the expenditures?
This issue was recognized in Kelly v. Bell.4" In that case the court upheld
an arrangement made between the United States Steel Corporation and
Allegheny County, Pennsylvania, under which U.S. Steel had paid ap-
proximately $5,000,000 annually to the taxing authorities of the county.
Although U.S. Steel claimed that, at the time the payments were made
they were looked upon by them as taxes, the court held the payments to

41. 45 Cal. 2d at 639, 290 P.2d at 484.
42. 8 Utah 2d 101, 329 P.2d 398 (1958).
43. Id. at 106, 329 P.2d at 401.
44. Id. at 104, 329 P.2d at 399.
45. Id. at 107, 329 P.2d at 401.
46. Id. at 107, 329 P.2d at 402.
47. Id. at 106, 329 P.2d at 401. In reaching its conclusion that contributions benefited

both the corporation and its stockholders, the court quoted the chairman of plaintiff's
board.

48. 254 A.2d 62 (Del. Ch. 1969).
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have been in lieu of taxes.'9 The plaintiff stockholders had claimed that
the expenditures were wholly without benefit to the corporation, and
therefore were a waste of assets.

Once again the court cited A.P. Smith" in upholding U.S. Steel's pay-
ments. The court stated such expenditures were valid insofar as they were
made with a "reasonable belief that it would aid the public welfare and
advance the interests of the . . . private corporation, and as part of the
community in which it operates."5 1 In finding benefit to U.S. Steel
through benefit to the public, the court said:

In 1957 . . . Allegheny County was a depressed economic area and the
taxation of machinery and related equipment was commonly regarded as
a major cause of that condition. The tax tended to dissuade new indus-
tries from locating in the County and it dampened expansion plans of
those already there .... U.S. Steel was ... interested in passage of the
bill because it would attract new industries to this County .... 

In response to the plaintiff stockholders' charges of waste, the court said
these payments had a very definite benefit to the corporation. The court
stated: "[T]hey were made with a recognition of Steel's responsibility to
the communities in which it was established and of its self-interest ...
On the latter point, the payments were at least reasonably incidental to
the carrying out of the Company's business for its benefit. ... "

In another case, Theodora Holding Corp. v. Henderson," a gift of com-
pany stock valued "in excess of $525,000"" by Alexander Dawson, Inc. to
a charitable foundation was upheld on the grounds that the social benefit
would inure to the corporation's benefit, and thereby, to the stockholders'
benefit. There was no issue concerning the corporation's power to make
the gift because of a Delaware statute which conferred this type of power,
but it was claimed that the size of the donation was unreasonable. In
resolving this conflict the court looked to the Internal Revenue Code of
1954 which legitimized, for purposes of deduction, corporate charitable
contributions made in an amount equal to or less than five percent of
gross income;" and the $528,000 donation in this case was well within
this limitation.5 7  As for justification for the donation the court

49. Id. at 74.
50. 13 N.J. 145, 98 A.2d 581 (1953).
51. 254 A.2d at 74 (quoting A.P. Smith Mfg. Co. v. Barlow, 13 N.J. 145, 98 A.2d 581, 590

(1953)).,
52. 254 A.2d at 64-65.
53. Id. at 74.
54. 257 A.2d 398 (Del. Ch. 1969).
55. Id. at 404.
56. I.R.C. § 170(b)(2).
57. 257 A.2d at 405.
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said: "[T] he relatively small loss of immediate income otherwise payable
to plaintiff and the corporate defendant's other stockholders . . . is far
out-weighed by the overall benefits ..

The relatively recent case of Herald Co. v. Seawell" is an example of a
modern court's view of corporate expenditures for social policy, although
it breaks no new ground. This was a stockholder's derivative suit
grounded in a claim of misuse of corporate assets based upon a news-
paper's (Herald's) implementation of an employee stock option plan. The
court saw the newspaper's "obligation [as] threefold: to the stockhold-
ers, to the employees, and to the public."60

Concerning the stockholders' rights as affected by the stock option
plan, the court said: "Basic in many of the rules of law pertaining to the
relationship between officers and directors of a corporation and the cor-
porate stockholders is the motive of profit for the corporation." 6' The
court, however, continued:

"We have long since passed the stage in which stockholders, who merely
invest capital and leave it wholly to management to make it fruitful, can
make absolutely exclusive claim to all profits against those whose labor,
skill, ability, judgment, and effort have made profits available." There is
no question but the ... stock was purchased primarily to benefit the
employees; this benefit eventually gave a monetary gain to the
shareholders."

The court had no difficulty in finding at least one significant motive
behind the stock option plan that would greatly benefit the newspaper.
"It is evident during this period of consideration the directors were fully
aware of the many labor difficulties encountered by several of the large
metropolitan daily newspapers of the country. . . . The directors sin-
cerely felt employee stock ownership would promote a better employer-
employee relationship."6

As to its public obligation the court stated:

It is undisputed by the basic facts in the record that the directors' mo-
tive for the purchase of the ... stock was not limited to the welfare of
stockholders and employees; it was also a sincere desire to keep the Post
as a newspaper responsive to public needs. Testimony is undisputed also
that the Post could have made more profit it if had cut down on the

58. Id.
59. 472 F.2d 1081 (10th Cir. 1972).
60. Id. at 1091.
61. Id. at 1094.
62. Id. at 1096-97 (quoting Gallin v. Nat'l City Bank, 152 Misc. 679, -, 273 N.Y.S. 87,

113 (1934)).
63. Id. at 1084.
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quality of its newspaper product, eliminated some of its editorial employ-
ees, and ceased promotion of many programs the directors sincerely felt
were beneficial to the public in the geographic region the newspaper
served .'

It is apparent from the recent cases that the expectations and demands
of the public with regard to the conduct of the modern corporation are
vastly broader than in earlier times. 6 In a recent issue of a well known

64. Id. at 1097. Note that the need for a corporate benefit is not denied. The court, in
effect, acknowledged that the aim of directors can also properly be to benefit others.

Cases concerning the tax deductibility of corporate expenditures in the nature of contri-
butions are often cited when the subject of corporate social responsibility is considered.
These cases, however, are only marginally relevant, at best. They deal not with the authority
of the corporation to make these expenditures, but with the fact that federal income tax law
places limits on the deductibility of the expenditures. Consequently, the issue is whether
these expenditures are contributions, and the determining factor is whether the expenditure
has resulted in a corporate benefit.

In Old Mission Portland Cement Co. v. Helvering, 293 U.S. 289 (1934), the Supreme
Court upheld the Board's finding in favor of the Commissioner of Internal Revenue who had
disallowd a deduction on the defendant corporation's income taxes for contributions to a
local community chest. The Court found that: "[T]he gifts of petitioner were made in the
belief that 'they resulted in good will toward the petitioner and increased its business.' But
the Board made no finding of any direct benefit to petitioner's employees or business ......
Id. at 294.

In construing Congress' language in the Internal Revenue Act of 1921, the Court said:
[C]orporations were not entitled to deduct charitable donations. But [Congress]
recognized the right to deduct donations "made by a corporation for purposes
connected with the operation of its business ... when limited to charitable institu-
tions, hospitals or educational institutions conducted for the benefit of its employ-
ees;" and also donations "which legitimately represent a consideration for a
benefit flowing directly to the corpoation as an incident of its business." Id. at 293.

Over the next three years two more federal courts followed the lead set by the Supreme
Court in disallowing deductions by corporations for contributions to local community chests.
In Helvering v. Evening Star Newspaper Co., 78 F.2d 604, 605 (4th Cir. 1935), the court, in
finding a lack of the requisite direct benefit, stated: "The manager and the associate editor
in substance stated that they do not know whether the Star sold any more papers because ol
its support of the Community Chest, nor do they have definite information as to how much
advertising resulted from the contribution .. " In Merchants Nat'l Bank v. Commissioner,
90 F.2d 223, 224 (5th Cir. 1937), the court, citing both Old Mission and Evening Star,
stated: "[T]he benefits to [the bank's] business from such donations was not direct, but very
indirect." The court went on to say that: "[Corporations] may not, then, take donations aE
business expenses merely because the attitude of kindly good they will exhibit is an un-
doubted, though indirect, business asset." 90 F.2d at 224. Although the courts use the
phrase "direct benefit," they also seem to have based their decisions on the speculative na.
ture of the alleged benefit.

65. The pervasive nature of these expectations is indicated in Epstein, Societal, Mana-
gerial, and Legal Perspectives on Corporate Social Responsibility-Product and Process
30 HASTINGs L.J. 1287, 1310-11 (1979):

Corporations have been obliged to revise their short-term and intermediate objec-
tives as societal expectations have changed. These changes have affected business
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business-oriented magazine, a writer stated: "Businessmen never had to
speak the language of corporate 'social responsibility.' But with social
standards changing, they are forced to remember an old muted
truth: although the corporation in its markets pursues hard economic
goals headed by profit, it lives and breathes in society." 6

However, although reasons for corporate social action have changed
somewhat, the expectations of the corporation and the requirement by
the courts of some benefit from such action appear to remain constant. In
the earlier cases concerning expenditures benefiting employees, those ex-
penditures naturally resulted in a corporate benefit also. Yet, even as
early as Steinway,67 it appeared that the court might have recognized a
broader class of corporate actions beneficial (although indirectly) both to
the corporation and to society. It is no great surprise that in recent years
courts have also found corporate benefit in ostensibly charitable corpo-
rate acts.

Not only is today's corporation confronted with higher public expecta-

operations in:
(1) the nature of the employment relationship including the terms, condi-
tions, and environment of work, together with the reciprocal rights and ob-
ligations of the work relationship.
(2) the relationship between producers/distributors and purchasers/con-
sumers regarding the nature, quality and consequences of goods and ser-
vices channelled through the marketplace.
(3) the character of the production/distribution process, especially as it
pertains to the firm's impact on the physical environment.
(4) the relationship between the business firm and its shareholders, par-
ticularly as it involves the rights of the latter to assert claims against and
hold corporate management to high standards of performance.
(5) the standing and ability of diverse sectors of the public including mi-
nority groups, women and other persons affected by the operations of the
firm, to assert claims against it by means of the class-action suit and other
legal devices.
(6) what constitutes permissible forms of competition within the market-
place; both the legal process and changing trade customs and usage have
altered standards of acceptable market behavior.
(7) the interaction of business organizations with all levels of domestic (lo-
cal, regional, state and national) and foreign governments.

Virtually every element of business operations (both internal and exter-
nal) has been affected by rapidly shifting societal expectations of corporate
behavior.

Mr. Epstein makes no reference to public expectations with respect to corporate cultural,
charitable, and educational contributions. It is assumed that this is because he conceives of
corporate social responsiblity as concerning only the manner in which the corporation per-
forms its own particular function in society.

66. J. McDonald, How Social Responsibility Fits the Game of Business, FORTUNE, Feb.
11, 1980, at 206.

67. 17 Misc. 43, 40 N.Y.S. 718 (Sup. Ct. 1896).
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tions, it is also confronted with a widely-held opinion that it has not lived
up to those expectations. In an article in a recent issue of Fortune maga-
zine the following statement appeared: "As late as 1968, when a
Yankelovich survey asked whether business strikes a fair balance between
profit and the public interest, 70% answered yes. By last year [1979] the
yes vote was down to a mere 19%."11

In the face of such uneasiness it seems that there should be little ques-
tion that donations to social causes certainly can represent a genuine cor-
porate benefit. As to the altruistic aspect of this activity, the court in
Union Pacific6" stated that it would be "rather inconceivable" to imagine
a corporation giving far in excess of any expected benefit. 0 It is not in-
vidious to ask even with respect to corporate social activity: What's in it
for the corporation? Corporate managements rightly believe that it is
their responsibility to obtain a corporate benefit from every dollar spent,
and courts have almost uniformly insisted on it.7 1

Those state statutes which permit contributions for the public welfare
or for charitable, scientific, or educational purposes7 2 and even those
which specify that a corporate benefit need not be shown, should nol
change this fact. The expenditures may be made only on the basis of the
proper exercise of business judgment. In all cases, contributions must no
be so significant that the interests of stockholders are jeopardized. Thus
in Theodora Holding Corp.,78 the court evaluated the reasonableness ol
contributions on the basis of the amount deductible for federal incom
tax purposes."'

68. H. Nickel, The Corporation Haters, FORTUNE, June 16, 1980, at 126.
69. See notes 42-47 supra and accompanying text for discussion of Union Pacific.
70. 8 Utah 2d at 106, 329 P.2d at 401.
71. The author has searched the literature and his memory without success for a purel.

altruistic corporation act. Those which have come to his attention could be or usually wen
justified on the basis that they satisfied public expectations and therefore were of value tA
the corporation or were otherwise of direct benefit to the corporation. Furthermore, in mon
than 25 years of attending meetings of a board which was known to be quite public-spirited
the author does not recall ever having heard the term "public-interest" or a synonym ut
tered. It is his distinct impression that with respect to all decisions the members of thl
board believed they were acting in the corporate interest.

72. See, e.g., ALA. CODE § 10-2A-20(13) (1980) (similar in effect in 44 other states). Se,
also (for states with statutes expressly stating that benefit is not a requisite), CAL. CORF
CODE § 207(e) (West 1977); GA. CODE ANN. § 22-202(13) (1977); ME. REV. STAT. ANN. tit. 13
A § 202(g) (1974); MAss. GEN. LAws ANN. ch. 156B, § 9(k) (West 1970); N.J. STAT. ANN.
14A:3-4(1) (West 1969); N.Y. Bus. CORP. LAW § 202(12) (McKinney 1963).

73. 257 A.2d (Del. Ch. 1969).
74. See generally Garrett, Corporate Donations, 22 Bus. LAW 297 (1966-67); Higgin,

Corporate Conscience: Charitable Deductions, 9 ARiz. L. REV. 421 (1967-68); and Rudei
Public Obligations of Private Corporations, 114 PA. L. REV. 209, 218 (1965-66), for a reviel
of the legal status of corporate donations.

[Vol. 33
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III. CORPORATE MANAGERS ARTICULATE A SOCIAL POLICY BASED ON
CORPORATE SELF-INTEREST

Published corporate public policy statements and the comments of bus-
iness leaders on the subject of corporate public policy responsibilities pro-
vide some clue to the extra-legal limits of corporate social responsibility.
In this connection, the contrast between the comments of two chief exec-
utives of General Electric Corporation is interesting.

Professor Dodd, in his article referred to earlier, quoted with approba-
tion from a speech given in 1929 by Mr. Owen D. Young, then chairman
and chief executive officer of General Electric Company, as follows:

If there is one thing a lawyer is taught it is knowledge of trusteeship
and the sacredness of that position. Very soon he saw rising a notion that
managers were no longer attorneys for stockholders; they were becoming
trustees of an institution.

If you will pardon me for being personal, it makes a great difference in
my attitude toward my job as an executive officer of the General Electric
Company whether I am a trustee of the institution or an attorney for the
investor. If I am a trustee, who are the beneficiaries of the trust? To
whom do I owe my obligations?

My conception of it is this: That there are three groups of people who
have an interest in that institution. One is the group of fifty-odd thou-
sand people who have put their capital in the company, namely, its
stockholders. Another is a group of well toward one hundred thousand
people who are putting their labor and their lives into the business of the
company. The third group is of customers and the general public.

Customers have a right to demand that a concern so large shall not
only do its business honestly and properly, but, further, that it shall
meet its public obligations and perform its public duties-in a word, vast
as it is, that it should be a good citizen.

Now, I conceive my trust first to be to see to it that the capital which
is put into this concern is safe, honestly and wisely used, and paid a fair
rate of return. Otherwise we cannot get capital. The worker will have no
tools.

Second, that the people who put their labor and lives into this concern
get fair wages, continuity of employment, and a recognition of their right
to their jobs where they have educated themselves to highly skilled and
specialized work.

Third, that the customers get a product which is as represented and
that the price is such as is consistent with the obligations to the people
who put their capital and labor in.

Last, that the public has a concern functioning in the public interest
and performing its duties as a great and good citizen should.

I think what is right in business is influenced very largely by the grow-
ing sense of trusteeship which I have described. One no longer feels the
obligation to take from labor for the benefit of capital, nor to take from
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the public for the benefit of both, but rather to administer wisely and
fairly in the interest of all. 7

5

In December, 1980, in a speech before the Economic Club of Chicago,
Mr. Reginald H. Jones, the current chairman and chief executive of Gen-
eral Electric Company and a remote and somewhat more laconic succes-
sor to Mr. Young, made the following statement:

It has been very difficult for management to stick to the business of man-
aging in the past decade. We have had to devote an inordinate amount of
our time and energy to the problems caused by our critics, by our legisla-
tors, and by our bureaucrats. We have been buried under an avalanche of
paperwork by new agencies. We've been running to Washington and the
state capitals to explain our needs, and very often, just to prevent legisla-
tive disaster. We have made substantial and costly efforts to respond to
the critics representing single interest groups. . . . They all have signifi-
cant points to make, but their passionate concerns have had the result of
distracting management from its central task of running a successful and
productive business.7

6

There seems to be little question that Mr. Jones considers his primar3
responsibility to be that of "running a successful and productive busi.
ness. "7 Mr. Young, on the other hand, seemed to indicate that there wer
certain responsibilities that he had as chief executive officer of a largi
corporation which transcended the interests of the organization or it4
shareholders. How much support Mr. Young had among his contempo.
raries is not known. Casual observation, however, would lead one to be.
lieve that the preponderance of Mr. Jones' contemporaries support him

One might wonder whether the progression from Mr. Young to Mr
Jones brought about a regressive change in the corporate public policy o:
the company. The answer, of course, is that corporate public policy is nol
made by words alone. One would assume, however, that the conduct o:
the company both in 1930 and 1980 generally conformed to the expecta
tions of the public, and those expectations are higher today. At least
based on their self-evaluations, today's managers of large corporationi
seem to believe that a pretty high standard of public service is in thi
corporate interest.

In the mid-1970s, the Conference Board, an independent nonprofit bus
iness research organization, undertook a study of the motivation for cor
porate giving.76 The Conference Board mailed out questionnaires to "th

75. Berle, Corporate Managers, supra note 2, at- 1154-55.
76. Speech by R. Jones, Management Malaise, Economic Club of Chicago (Dec. 1(

1980).
77. Id.
78. J. Harris & A. Klepper, Corporate Philanthropic Public Service Activities (1976) (1

536 [Vol. 33
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1000 largest U.S. industrial corporations, and the 50 largest commercial
banking, life insurance, diversified financial, retailing, transportation, and
utility companies. 7 9 The Board received responses from "457 major cor-
porations. '" These responses demonstrate quite clearly that corporate
managers recognize a corporate public service obligation but feel justified
in carrying out only those public service activities which are of benefit to
the corporation, either by satisfying public expectations or otherwise.

Illustrative of the basis for the above statement are the several tables
which the compilers of the study offer as evidence; two of which are re-
produced below.
TABLE 1. What the Corporation's Social Role Should Be and What Present Role Actually
Is.
.(Responses of 388 Chairman and Presidents)

Role Corporation's
Corporation Actual Present

Should Follow Role

Percent Percent

The corporation should adhere strictly to its
traditional role of providing products or services
to customers as a maximum profit for the
owners rather than engage in voluntary public
service activities .............................. 0.7

The corporation should engage in the minimum
amount of public service activities essential to
maintain satisfactory relations in the
communitites where it conducts its business .... 9.3 17

The corporation should engage in more than the
minimum amount of public service activities
because such activities can benefit the
corporation ................................... 45 53

The corporation should be a leader in public
service activities because this is required for its
long-range success and survival ................ 45 30

* Less than 0.5%.

Table 2. Reasons for Undertaking Contributions Activities. (Responses of 417 Chairmen and
Presidents)

Research Report from the Conference Board's Division of Public Affairs Research).
79. Id. at 2.
80. Id.
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Specific Activities'

Possible Reasons for Undertaking United Higher The
Contribution Activities Funds Education Arts

Corporate Citizenship: Practice good corporate
citizenship . .................................. 74% 49% 48%

Business Environment: Protect and improve
environment in which to live, work and do
business . .................................... 68 46 43

Employees Benefits: Realize benefits for company
employees (normally in areas where company
operates) . .................................... 47 31 31

Public Relations: Realize good public relations
value . ....................................... 34 20 32

Pluralism: Preserve a pluralistic society by
maintaining choices between government and
private-sector alternatives. .................... 28 40 10

Commitment: Of directors or senior officers to
particular causes, involvement . ................ 23 31 28

Pressure: From business peers, or customers and/or
suppliers . ................................... 12 8 17

Altruism: Practice altruism with little or no direct
or indirect company self-interest ............... 10 8 15

Manpower Supply: Increase the pool of trained
manpower or untrained manpower or access to
m inority recruiting . ........................... 5 63 2

No contributions or activities in this area ......... 2 2 7

'Adds to more than 100% because multiple responses were requested.

According to Table 1, at the time of the study the vast majority i
managers (99.3%) felt that corporate public service activity was beneficii
to their respective corporations, and 100% of the corporations (as ilh
trated on that same table) engaged in that activity on the basis of benef
to the corporation. On Table 2, as might be expected, "altruism" ranl
number eight out of nine possible bases for a corporation's charitable coi
tributions. Even here it is possible that some of the respondents felt thA
such giving was of indirect benefit.

Although one writer has characterized corporate ethical policy stab
ments as "little more than platitudes,"81 there are certain things we ca
discern from the particular platitudes corporations use. One is the fal
that most of these statements are expressly based on the idea of corp4
rate benefit as the justification for corporate social activity. The messal
is that the corporation will act in the public interst so long as it is also i

81. M. FREMONT-SMITH, PHILANTHROPHY AND THE BUSINESS CORPORATION 61-62 (1972)
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the corporation's private interest. This was made clear in a study of cor-
porate ethical policy statements compiled in 1979.82 Most of the state-
ments included in the study were specifically justified on the basis of cor-
porate self-interest. Others were silent on this point, but none of these
statements denied self-interest as a motive. From this study the conclu-
sion can reasonably be drawn that self-interest, not altruism, is the mo-
tive of corporate management in causing the corporation to act in the
public interest.

In summary, it appears that corporate altruism under the present sys-
tems of corporate governance and under the law today, not only is not
practiced, it is not permissible. Corporations make contributions and
other expenditures for social benefit only when, in the business judgment
of management, it is in the corporate self-interest.

IV. PROPOSALS FOR REFORM OF CORPORATE GOVERNANcE ARE NOT

DESIGNED TO PROMOTE SocIAL RESPONSIBILITY

Opinions have differed concerning the question of whether corporations
should be permitted to act in the public interest irrespective of self-inter-
est. On the one hand, there are those who look upon the enormous re-
source of the modern large corporation as something to be used to solve
society's problems, including those problems created by the corporations
themselves."3 Others view the business corporation as an organization
which has evolved in society to fulfill a particular need, and, by and large,

82. Foundation of the Southwestern Graduate School of Banking, A Study of Corporate
Ethical Policy Statements (1980).

In the opinion of the author it is true that such statements appear platitudinous in the
extreme in most cases and bear the unmistakable imprimatur of the corporate public rela-
tions department. They do reveal, however, the public conception of the corporation that
management desires to cultivate, and they reflect the issues with which the public is con-
cerned. Thus, it is not surprising that they cover such general subjects as racial discrimina-
tion, foreign and domestic bribes and payoffs, political contributions, the environment, ad-
vertising practices, and economy in the use of energy. For example, it is at least
questionable whether statements concerning bribes, payoffs, and under-the-table political
contributions would have beeen included in corporate ethical policy statements prior to the
revelations that occurred during President Nixon's second term. The point of this observa-
tion is that corporate managements clearly believe that it is in their self-interest to satisfy
public expectations (or, at least, to persuade the public that they are doing so).

83. Earlier this year a book sponsored by th 20th Century Fund, HERMAN supra note 1,
was published. An article appearing in the New York Times on April 24, 1981, contained a
report of the publication and of an interview with Dr. Herman, in which he characterizes
business as "destructive" and having "broken down the traditional community links and
brought forth new problems whose solutions require mechanisms which do not yet exist."
Study Criticizes Business Use of Power, N.Y. Times, April 24, 1981, § D, at 3, col. 1. If Dr.
Herman's thesis is true, business is a net " debtor" rather than a "creditor" with respect to
social problems.



MERCER LAW REVIEW

it fulfills that need adequately. According to the latter view, the corpora
tion is really not constituted to perform any function other than to serv
as a constituent in an economic system and an attempt to adapt the cor
poration to other purposes might cause it to be unable to perform th
function it serves at present."' No commentator has been found who ar
gues that corporations are presently constituted to act altruistically. A]
argue either that this type of corporate behavior should not be desired o
expected, or they propose corporate governance reforms to assure it.

In a recent article, Thomas L. Hazen and Bren L. Buckley discussel
and compared several of the proposals for reform of corporate governanc
that have attracted reasonably widespread attention."5 All of these con
mentators seem to identify corporate management as the group in whic]
decision making power is lodged and make various proposals for shapin
these decisions in the public interest. They then set out to assure eithe
that management is so constituted or that it is so monitored and re
stricted that it will act in the public interest, and they propose a variet
of devices to accomplish this.

Whether these proposals would effect the desired results, is, of course,
matter of speculation. Anyone who has been a member of the board of a
eleemosynary institution, however, probably has observed that even i:
those circumstances directors act mainly in the long-term interest of th
organization. How often has the board of a charitable corporation decide,
to go out of business because the mission of the corporation has bee
accomplished? Instead the tendency is to attempt to find another basi
on which to rationalize the organization's existence. This observation i

84. See Kripke, supra note 1, at 206, in which the author concludes as follows:
The cruicial choices of our future are economic: how to deal with union efforts

to protect jobs against automation, new products, imported products, beginners
who cannot earn the minimum wage, runaway shops; when to adopt a cold-turkey
cure for losses by abandoning a product or closing a plant; when to manufacture
in overseas low-wage platforms. These will be agonizing choices. There is no rea-
son to think that present managements and boards can make these choices less
well than outsiders who can cheaply make themselves momentary heroes to the
community at stockholders' expense.

The answer cannot be that those controlling the corporation can put "the public
interest" ahead of or on a par with benefits to the corporation, if that means tak-
ing losses by keeping obsolete plants open indefinitely for the sake of employees
or the community. That kind of "public interest" means inflation of costs, loss of
productivity, loss of this country's competitive position in the world, and ulti-
mately destruction of stockholders' rights. One must question whether that result
will indeed be in the "public interest."

This statement probably is representative of those who look upon the large corporation I
being capable of operating only as a constituent in an economic system.

85. Hazen & Buckley, Models of Corporate Conduct: From the Government Dominate
Corporation to the Corporate Dominated Government, 58 NEB. L. REv. 100 (1979).
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not intended in a pejorative sense, but is meant to show that even those
directors whose relationship to their organization is often tenuous develop
a feeling for the primacy of the organization. If this is what one can ex-
pect from the directors of a charitable organization who think they are
performing a public service, how can one expect more from the paid di-
rectors of a corporation for profit? The same observation can be made
concerning corporate managers other than directors. If the corporation is
their profession, vocation, and financial sustenance, its vital interests will
be preferred over the interests of the public.

There is little question that the proposals for reform of corporate gov-
ernance could inhibit management excesses such as exhorbitant salaries
and unconscionable perquisites, and to this extent they would be benefi-
cial. It is questionable, however, whether they would cause corporate de-
cisions to be taken more in the public interest. To the extent that they
promote stockholder control, many would contend that they would en-
courage profit maximization, which is probably inimical to corporate so-
cial responsibility. To the extent that they promote a board of directors
independent of corporate management to evaluate and oversee manage-
ment, they arguably would encourage short-term performance-oriented
goals rather than long-term growth goals. It is only the secure manage-
ment which can afford to pursue long-term goals.

V. THE LIMIT OF CORPORATE SocIAL RESPONSIBILITY

At this point the thesis of this article should be apparent. The limit of
corporate social responsibility is long-term corporate self-interest. Those
of a somber philosophical outlook might point out that this is generally
also the limit of all altruism, whether practiced by organizations or indi-
viduals, and one should not expect individuals or organizations to act
against their interests. In this article, however, no position is taken with
respect to individual altruism. Instead, it is simply asserted that the high-
est standard of social responsibility which can be expected of corpora-
tions consists of corporate action in its long-term self-interest.

This denial of the possibility of a standard based in altruism severely
limits the utility of corporate social responsibility. The corporation can-
not act in a significant way to solve social problems when the solution
would be to its detriment. Thus, social problems arising out of effective
marketing strategies, such as planned obsolescence and stimulating de-
mand beyond need, among others, will not be solved by the exercise of
corporate social responsibility, and those recommending reform of corpo-
rate governance in the public interest should be aware of this limitation.

1982]
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VI. CONCLUSION

Large corporations have in the past made a genuine direct contributio
to the solution of general social problems and can be expected to do so ii
the future. They have contributed substantially to charitable causes an(
in many instances adopted humanitarian policies toward various group:
related to the corporation. As has been illustrated, these actions are ex
pected by society and permitted by law over a wide range. The court
insist, however, on the existence of a potential corporate benefit to legiti
mize all corporate acts. Furthermore, it is the natural tendency of corpo
rate management to act in the corporate interest and to favor the corpo
rate interest over the public interest when they conflict. Corporat
managements have articulated this tendency in their policies and con
firmed it by their actions.

The desirability or the possibility of changing either the criteria ap
plied by the courts or the tendencies of corporate managements is doubt
ful. Concerning reform of corporate governance to make corporation
more socially responsive, it is suggested that the business corporation i
an instrument of limited utility, and other means of accomplishing socis
objectives should be found. Because of the position taken by the court
and because of the tendencies of managers, it is not easily conceivabl
that a business corporation could operate well both as an economic uni
and an instrument of social reform. In this respect, the most that can b
hoped is that the corporation will be governed by its long-term interestE
which probably more closely correspond with the goals of society, rathe
than its short-term interests. In no circumstances, however, can one ex
pect corporations in the exercise of corporate social responsibility to solv
those problems created by corporations themselves. In those circum
stances, instead of the requisite corporate benefit, a detriment would b
found. Problems of this nature can be controlled only through legislatiol
and government oversight. Significant corporate altruism is neither le
gally nor managerially possible and proposals to modify the system 0
corporate governance to assure corporate altruism do not instill confi
dence. Corporate altruism, as distinct from corporate self-interest, ha
not been a social factor in the past and will not be so in the future.

If corporate managments tend to act in the long-term best interests c
their corporations, as the economists cited earlier in this article contenc
if corporate managements believe it is their function to so act, as articula
tions of corporate social policies seem to establish, and if the courts wi
allow such actions but will prohibit management actions not in the intex
est of the corporation, then the limit of corporate social responsibility i
long-term corporate self-interest, and corporate governance should be s
constituted to assure the practice of social responsibility to this limit.
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