
Adequacy of Sale Price: A Secured Party's
Burden of Proof in Seeking a Deficiency

Judgment After Resale of Collateral

I. INTRODUCTION

Section 9-503 of the Georgia Uniform Commercial Code grants to a se-
cured party the right to take possession of collateral upon the default of
the debtor.' The secured party who exercises this right generally does so
with the intention of reselling the collateral in order to satisfy the indebt-
edness secured by his security interest. If the sale does not bring an
amount sufficient to satisfy the indebtedness, the secured party may then
file suit against the debtor for a deficiency judgment.8  This last step,
attempting to obtain a deficiency judgment, is particularly troublesome in
Georgia.

The secured party who seeks a deficiency judgment after selling the
collateral for an amount less than the amount of the indebtedness is
likely to meet stiff resistance from the debtor. In order to overcome this
resistance, the secured party must meet a specialized burden of proof that
has been developed by the Georgia courts. The purpose of this article is
to examine the development of this burden of proof from its beginning in
Braswell v. American National Banks to its current formulation in Farm-
ers Bank v. Hubbard.4

II. THE BEGINNING

Interestingly enough, the issue in Braswell v. American National Bank

1. Georgia Code Ann. § 109A-9-503 (1979) provides that:
Unless otherwise agreed a secured party has on default the right to take posses-
sion of the collateral. In taking possession a secured party may proceed without
judicial process if this can be done without breach of the peace or may proceed by
action. If the security agreement so provides the secured party may require the
debtor to assemble the collateral and make it available to the secured party at a
place to be designated by the secured party which is reasonably convenient to
both parties. Without removal a secured party may render equipment unusable,
and may dispose of collateral on the debtor's premises under 109A-9-504.

2. GA. CODE ANN. § 109A-9-504(2) (1979).'
3. 117 Ga. App. 699, 161 S.E.2d 420 (1968).
4. 247 Ga. 431, 276 S.E.2d 622 (1981).
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was inadequacy of notice of sale, not inadequacy of sale price. The plair
tiff bank repossessed an automobile upon the default of defendant, resol
the automobile, and brought suit against defendant for a deficiency judf
ment.' The trial court granted plaintiff's motion for summary judgmer
on the deficiency claim.

On appeal, defendant argued that the trial court had erred in grantin
plaintiff's motion for summary judgment because plaintiff had failed t
prove that he had complied with the notice of sale requirements of se(
tion 109A-9-504 of the Georgia Uniform Commercial Codes and we
thereby precluded from recovering a deficiency. Plaintiff had apparentl
failed to give defendant notice of the time or place of the intended sal
The court of appeals agreed with defendant's contention and held that

the majority of the courts in this country .. .have reached the conclu-
sion that the act of the secured party, in selling the collateral without
strict compliance with the notice of sale provisions, precludes the pur-
chaser or owner from exercising his right of redemption under Section
109A-9-506, and for that reason the secured party cannot recover for the
deficiency.

7

The court's holding is notable in several respects. First, the assertion the
the majority of the courts in this country agreed with its position we
somewhat extraordinary because there had been considerable dispute a
to whether it was either permissible or consistent under Article Nine t
deny a deficiency judgment to a misbehaving creditor.' Second, right c
wrong, this holding was the foundation of a trend in Georgia to deny def
ciency judgments to secured parties who had not fully complied with th
terms of section 109A-9-504. Third, the effect of inadequacy of sale pric
upon a secured party's right to recover for a deficiency was not addresse
in Braswell. The holding was based exclusively upon the secured party'
failure to give the debtor notice of the time and place of the resale.'

Six years after the decision in Braswell was handed down, the court c

5. 117 Ga. App. at 699, 161 S.E.2d at 421. All facts are from the court's opinion.
6. Georgia Code Ann. § 109A-9-504(3) (1979) provides in part that:

Unless collateral is perishable or threatens to decline speedily in value or is of a
type customarily sold on a recognized market, reasonable notification of the time
and place of any public sale or reasonable notification of the time after which any
private sale or other intended disposition is to be made shall be sent by the se-
cured party to the debtor....

7. 117 Ga. App. at 701, 161 S.E.2d at 422.
8. See J. WHITE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM COMME!

ciAL CODE § 26-15 (1972).
9. See Edmondson v. Air Serv. Co., 123 Ga. App. 263, 263, 180 S.E.2d 589, 590 (1971), i

which the court cites Braswell for the proposition that "[c]ompliance with [the notice] r
quirement is a condition precedent to recovery of any deficiency between the sale price
the collateral and the amount of the unpaid balance."
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appeals had occasion to temper the major implication of that decision
(that strict compliance with section 109A-9-504 was an essential prerequi-
site to any recovery by the creditor seeking a deficiency) in Luxurest Fur-
niture Manufacturing Co. v. Furniture Warehouse Sales, Inc.10 In Lux-
urest, the appellant furniture manufacturer, upon a default in payments
by the appellee retailer, repossessed all furniture that had been sold to
appellee." Notice was given of an intended resale of the furniture and
subsequently the furniture was sold at a private sale to a corporation
closely related to appellant.1 2 Appellant then filed suit against appellee
seeking to recover for the deficiency.

The issue in this case was whether the sale was "commercially reasona-
ble."13 The court of appeals agreed with the lower court's finding that the
sale was not commercially reasonable," but disagreed that the commer-
cial unreasonableness should be a bar to any recovery on appellant's defi-
ciency claim. The court stated that: "We are of the opinion that failure
to comply with Code § 109A-9-504(3) is not fatal to the entire claim of
the appellant." 5 The court felt that the proper course was to award judg-
ment in favor of appellant for the deficiency, reduced by the sum appellee
was damaged by appellant's improper sale.

This decision was certainly an attempt by the court to back away from
the implication expressed in Braswell that compliance with the terms of
section 109A-9-504(3) was a condition precedent to recovery of any defi-
ciency.'" In any event, the decision was short lived because it was re-

10. 132 Ga. App. 661, 209 S.E.2d 63 (1974), rev'd sub nom. Gurwitch v. Luxurest Furni-
ture Mfg. Co., 233 Ga. 934, 214 S.E.2d 373 (1975).

11. 132 Ga. App. at 662, 209 S.E.2d at 64, 65. All facts are from the court's opinion.
12. Appellant, Luxurest Furniture Manufacturing Company, was a Colorado corporation

owned by Mr. and Mrs. Theodore Yaron. The sale was effectuated to Luxurest Sales Com-
pany, a Colorado corporation owned solely by Mrs. Yaron. Both of the corporations were
operated by Mr. Yaron from a single office. 132 Ga. App. at 661, 209 S.E.2d at 64.

13. Georgia Code Ann. § 109A-9-504(3) (1979) provides in part that:
Disposition of the collateral may be by public or private proceedings and may be
made by way of one or more contracts. Sale or other disposition may be as a unit
or in parcels and at any time and place and on any terms but every aspect of the
disposition including the method, manner, time, place and terms must be com-
mercially reasonable.

14. Appellant had apparently contacted only one dealer to attempt a sale and the repos-
sessed furniture was not considered by the court to be a type of collateral that the secured
party could purchase at a private sale. 132 Ga. App. at 663-64, 209 S.E.2d at 65, 66. With
regard to a secured party's right to purchase collateral at a private sale, Georgia Code Ann.
§ 109A-9-504(3) (1979) provides that the secured party may buy at a private sale " if the
collateral is of a type customarily sold in a recognized market or is of a type which is the
subject of widely distributed standard price quotations."

15. 132 Ga. App. at 665, 209 S.E.2d at 66.
16. The court was perhaps recognizing that there was a significant distinction between

an "adequacy of notice" case and a "commercial reasonableness" case (i.e., a determination
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versed by the Georgia Supreme Court in Gurwitch v. Luxurest Furnitui
Manufacturing Co.1 7

In Gurwitch, the supreme court reviewed the prior decision of the cou
of appeals in order to address the issue of "whether a creditor who fails I
comply with Code Ann. § 109A-9-504(3) in the sale of the collateral aftA
repossession is barred from obtaining a deficiency judgment against ti
debtor."' The debtor argued that the holding of the court of appeals wi
contrary to the earlier holdings in Braswell and Edmondson v. Air Se,
vice Co.s9 The creditor argued that these cases were inapposite as thf
dealt only with retail sales transactions and not commercial sales lii
those that were involved in the instant case.20

The court agreed with the contention of the debtor, and thereby r
versed the decision handed down by the court of appeals. The cou
stated that Braswell "stand[s] clearly and unequivocally for the propos
tion that a creditor who violates the provisions of Part Five [of Art. I
loses his right to a deficiency."21 "Compliance with Code Ann. § 109A-1
504(3) is a condition precedent to recovery of any deficiency between ti
sale price of the collateral and the amount of the unpaid balance."'

The holding in Gurwitch showed clearly that the court intended for ti
holding in Braswell to be applicable to "commercial reasonablenesi
cases as well as to "adequacy of notice" cases. Whether the holding i
Braswell is applicable to "adequacy of sales price" cases was not a(
dressed by the court in Gurwitch.

III. Granite: A SECURED PARTY'S BURDEN OF PROOF AS TO THE

ADEQUACY OF SALE PRICE

In Granite Equipment Leasing Corp. v. Marine Development Corp.,
appellee defaulted on its contract with a balance due of 6,383.19 dollars.
In response, appellant repossessed the equipment and sold it at a prival

of adequacy of notice does not require consideration of the many factors that together co
stitute commercial reasonableness), and was limiting Braswell to those situations in whii
the issue was adequacy of notice.

17. 233 Ga. 934, 214 S.E.2d 373 (1975).
18. Id. at 935, 214 S.E.2d at 373.
19. 123 Ga. App. 263, 180 S.E.2d 589 (1971). See also note 8, supra.
20. The creditor was attempting to distinguish between a sale from a retailer to a co

sumer (i.e., a retail transaction) and a sale from a manufacturer to a retailer (i.e., a commc
cial transaction). 233 Ga. at 935, 214 S.E.2d at 373, 374.

21. 233 Ga. at 935, 214 S.E.2d at 374 (quoting J. WHITE & R. SUMMERS, HANDBOOK
THE LAw UNDER THE UNIFORM COMMERCIAL CODE § 26-15 (1972)).

22. Id. at 936, 214 S.E.2d at 374.
23. 139 Ga. App. 778, 230 S.E.2d 43 (1976).
24. Id. at 778, 230 S.E.2d at 44. All facts are from the court's opinion.
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sale for 1,100 dollars. The subsequent buyer resold the equipment for
1,900 dollars. Appellant filed suit against appellee seeking to recover a
deficiency and appellee asserted that appellant was not entitled to the
deficiency due to the inadequacy of the sale price, which rendered the
sale commercially unreasonable.

The court outlined the secured party's burden of proof as follows:

When the reasonableness of a sale of repossessed collateral is challenged,
the secured party has the burden of proving that it was reasonable; the
ultimate question of commercial reasonableness is one of law. Once this
burden is met by establishing that every aspect of the sale was commer-
cially reasonable, it cannot be overcome by the mere fact that a higher
price might have been obtained under a different set of circumstances.'5

But in order for the secured party to first meet its burden of proving
every aspect of the sale to be commercially reasonable, it must establish
affirmatively that the "terms" of the sale were commercially reasonable;
this includes a burden to show that the resale price was the fair and
reasonable value of the collateral. The burden is on the secured party to
prove the value of the collateral at the time of repossession and that such
value does not equal the debt; failure to so prove results in a presump-
tion that the value was at least the amount of the debt.'

According to the court's analysis in Granite, if the commercial reasona-
bleness of a sale is challenged and the secured party wants to recover a
deficiency he must (1) establish that every aspect of the sale was commer-
cially reasonable and (2) prove the value of the collateral at the time of
repossession and that such value does not equal the debt. Both of these
requirements must be met in order for the secured party to have a right
to recover the deficiency.

The second requirement is simply stated, but the first is much more
complex. In order for the secured party to establish that every aspect of
the sale was commercially reasonable, he must establish that the "terms"
of the sale were commercially reasonable; and in order to prove that the
"terms" of the sale were commercially reasonable, he must show that the
resale price was the fair and reasonable value of the collateral. In other
words, under a strict interpretation of Granite, if the resale price of the
collateral does not equal the fair and reasonable value of the collateral,
the price term of the resale can never be commercially reasonable and the
secured party cannot recover a deficiency." This is a very heavy burden
of proof to place upon the secured party-a burden of proof that may not

25. The statement that a finding of commercial reasonableness cannot be overcome by
the fact that a higher price might have been obtained under different circumstances is a
reference to Georgia Code Ann. § 109A-9-507(2) (1979).

26. 139 Ga. App. at 779, 230 S.E.2d at 44 (citations omitted) (emphasis in original).
27. Id. at 780, 230 S.E.2d at 45.
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be reasonable.' 6

Two subsequent cases have been handed down which are obviously in
consistent with the holding in Granite. In Ace Parts & Distributors, Inc
v. First National Bank," the court of appeals upheld a finding of corn
mercial reasonableness despite the fact that the sale price of the collatera
was less than fifty percent of the fair market value at the time of repos
session. This holding is in direct conflict with that in Granite. Accordinj
to the court in Granite, if the resale price of the collateral does not equa
the fair and reasonable value of the collateral, the price term of the sai
cannot be commercially reasonable.30 In Ace the value of the collatera
was established to be 39,000 dollars and the resale price was only 15,00
dollars. If the court had strictly adhered to its decision in Granite, th
sale could not have been found to be commercially reasonable and th
secured party would not have been entitled to a deficiency.

In finding the sale to be commercially reasonable, the court in Ace wa
undoubtedly influenced by evidence that the secured party had gone t4

considerable effort to obtain the best price possible.1 Perhaps this indi
cated a willingness on the part of the court to inject some flexibility intA
the otherwise inflexible Granite approach.

In Comfort Trane Air Conditioning v. Trane Co.,"2 the Court of Ap
peals for the Fifth Circuit had occasion to interpret the effect of the deci
sion in Granite. The plaintiff debtor contended that the defendant se
cured party was precluded from recovering a deficiency judgment becausi
he failed to introduce sufficient evidence to establish the value of the col
lateral at the time of repossession, and that under the holding in Granite
this failure resulted in a presumption that the value of the collateral wa
equal to the amount of the debt.'8

The court concluded that the debtor had misread Granite-that th
presumption in Granite "does not operate.., to deny a secured party
deficiency judgment."" The court also stated that "the failure of the se

28. Nevertheless a number of later. cases handed down by the court of appeals followe
Granite to the letter. See BVA Credit Corp. v. May, 152 Ga. App. 733, 264 S.E.2d 32 (1979'
Brown v. C.I.T. Corp., 150 Ga. App. 361, 258 S.E.2d 44 (1979); and Vines v. Citizens Trus
Bank, 146 Ga. App. 845, 247 S.E.2d 528 (1978).

29. 146 Ga. App. 4, 245 S.E.2d 314 (1978).
30. See note 24, supra.
31. The appellee bank had individually inventoried, evaluated, and priced the thousand

of parts of the collateral and had stored the collateral at no charge to defendants until
proper sale could be made. The bank had solicited bids from 150 auto parts dealers and ha,
received only five bids. The bank accepted the highest bid. 146 Ga. App. at 6, 245 S.E.2d a
315, 316.

32. 592 F.2d 1373 (5th Cir. 1979).
33. Id. at 1387. All facts are from the court's opinion.
34. Id. at 1388.
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cured party to obtain a price equal to the presumed value does not make
the sale commercially unreasonable per se.'""5 Each of these assertions by
the Fifth Circuit is directly counter to the interpretation that the major-
ity of courts in Georgia have been giving to the decision in Granite.3 6

The circuit court felt that the only effect of the presumption in Granite
was "to provide a value against which the price obtained upon the se-
cured party's disposition of the repossessed collateral [could] be mea-
sured for the purpose of deciding whether the price term was commer-
cially reasonable. 3 7 This interpretation by the Fifth Circuit evidences
perhaps the same type of dissatisfaction with the inflexibility of Granite
that first appeared in Ace.

IV. Farmers Bank: THE CURRENT STATE OF THE LAW

In Farmers Bank v. Hubbard," the supreme court affirmed the decision
of the court of appeals in Hubbard v. Farmers Bank" and purported to
set straight once and for all the creditor's burden of proof in seeking a
deficiency judgment after resale of cbllateral. Upon default, the appellant
secured party had repossessed a tractor and trailer pledged as collateral
on a note and had sold it for 15,000 dollars following advertisement and
notice.'0 He then filed suit against the appellee debtor and sought a defi-
ciency judgment.

The court of appeals found that appellant had failed to prove the fair
and reasonable value of the collateral and thus was denied his right to
recover for a deficiency. The supreme court granted certiorari to consider
(1) whether there is a presumption that the value of the collateral equals
the debt on it; and (2) whether the price obtained at a foreclosure sale
constitutes "any evidence" of the value of the collateral.

The court answered the first question in the affirmative and the second
question in the negative; but more importantly, the court tried to clarify
troublesome aspects of two earlier decisions, Gurwitch and Granite. Rec-
ognizing that there was confusion as to whether the holding in Gurwitch
applied to "inadequacy of sale price" cases, the court stated that "our
decision in Gurwitch . . .was over-inclusive to the extent that it might
be read as applying ... to inadequacy of the sale price.""'  The court's

35. Id. at 1387.
36. Of significance is the fact that the Fifth Circuit discussed Ace Parts & Distributors,

Inc. as exemplifying the same type of logic that it relied on in reaching its decision in Com-
fort Trane.

37. 592 F.2d at 1388.
38. See note 3, supra.
39. 155 Ga. App. 720, 272 S.E.2d 510 (1980).
40. 247 Ga. at 431, 276 S.E.2d at 623. All facts are from the court's opinion.
41. Id. at 435, 276 S.E.2d at 625.
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statement was based upon "[t]he fact that [merely because] a better pri(
could have been obtained by a sale at a different time or in a differel
method from that selected by the secured party is not of itself sufficiei
to establish that the sale was not made in a commercially reasonab
manner."

4

Perhaps the most significant aspect of Farmers Bank was the court
clarification, or perhaps modification, of Granite. The court indicate
that Granite should no longer be read as denying a secured party t1
right to recover a deficiency in those cases in which the resale price of ti
collateral does not equal the fair and reasonable value of the collateral.
While the court's rationale is not readily apparent, doubtless its actic
was spurred by a growing awareness of the harsh inflexibility of Granite.

The final aspect of Farmers Bank that makes this opinion so importai
is the summary included by the court which sets out the burden of pro,
of a secured party whose right to recover a deficiency after resale is beii
challenged on the basis of inadequacy of sale price. The court stated the

[a] creditor who fails to prove that notice of sale was given the debtor
(where required) or fails to prove that the disposition (sale), including its
method, manner, time, place and terms was commercially reasonable, is
barred from obtaining a deficiency judgment, except where the sole de-
fect is the adequacy of sale price, in which event the creditor is not
barred from recovery but must overcome the presumption that the value
of the collateral equals the debt on it. This presumption is overcome by
proving the fair and reasonable value of the collateral, whereupon the
creditor is entitled to a deficiency judgment in the amount of the debt
(plus or minus any payments or charges properly applicable to the dispo-
sition) less the fair and reasonable value of the collateral proved by the
creditor (if the resale price is less than the fair and reasonable value
proved).4

5

The "except" clause thus at least allows the creditor seeking a deficien
judgment after resale to prove the "fair and reasonable" value of the cc
lateral, thereby overcoming the presumption that its value equals tl
debt on it.

V. CONCLUSION

Even after the supreme court's decision in Farmers Bank, a secur(
party who seeks to recover a deficiency after resale of collateral has

42. GA. CODE ANN. § 109A-9-507(2) (1979).
43. 247 Ga. at 437, 276 S.E.2d at 627.
44. The court's action was also motivated by the court of appeals' decision in Ace Pal

& Distributors, Inc. and its obvious inconsistency with the holding in Granite.
45. 247 Ga. at 436-37, 276 S.E.2d at 626-27 (citations omitted) (emphasis added).
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heavy burden of proof to carry. Although a failure to prove that the resale
price is equal to the fair and reasonable value of the collateral will no
longer result in a finding of commercial unreasonableness, the secured
party must still prove the value of the collateral at the time of reposses-
sion and be able to justify any discrepancy between that value and the
sale price.

If the secured party fails to prove the value of the collateral at the time
of repossession, he will be precluded from recovering a deficiency no mat-
ter how reasonable the sale price. Thus, in Georgia, the secured party who
seeks to recover a deficiency after resale of collateral should be prepared
to offer expert testimony of both the value of the collateral and the rea-
sonableness of the sale price in order to meet his burden of proof.

EMMrrrE H. GRIGGS




