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Statutes of Limitations: The Rise, Fall, and
Rise Again of the Discovery Rule in Medical

Malpractice Actions in Georgia?

I. INTRODUCTION

The statute of limitations is one of the deadliest legal concepts. It is
the nemesis of the careless attorney and the complacent client alike. Stat-
utes of limitations have become so firmly embedded in our law that they
are rarely questioned in light of the actual functions that they perform.'
Nowhere is this concept more of a factor than in the field of medical
malpractice.

Prior to 1976, all actions in Georgia for medical malpractice were gov-
erned by Georgia Code Ann. section 3-1004.' This section sets the typical
two year statute of limitations for injury to the person as running from
the date the plaintiff's right of action accrues. Traditionally, Georgia
courts interpreted this to mean that the time period for the bringing of a

1. Developments in the Law-Statutes of Limitations, 63 HAsv. L. REv. 1177 (1950).
The author suggests that the primary consideration underlying the statute of limitations is
fairness to the defendant. To insure fairness, there comes a time when the defendant ought
to be secure that his slate "has been wiped clean of ancient obligations." Id. at 1185. The
author also suggests that statutes of limitations serve to relieve the courts of the burden of
adjudicating cases based on tenuous facts and circumstances. Id. On the other side of the
scale is the diligent plaintiff's right to have his action decided on the merits of the case.
Yoshizaki v. Hilo Hosp., 433 P.2d 220, 222 (Hawaii 1967).

2. GEORGIA CODE ANN. section 3-1004 (1975) provides:
Actions for injuries to the person shall be brought within two years after the right
of action accrues, except for injuries to the reputation, which shall be brought
within one year, and except actions for injuries to the person involving loss of
consortium shall be brought within four years after the right of action accrues:
Provided, however, no such action which the statute has expired prior to the effec-
tive date of this section shall be revived by this section.

It has long been held in Georgia that Georgia Code Ann. section 3-1004 is the governing
provision to the applicable statute of limitations in medical malpractice actions. Saffold v.
Scarborough, 91 Ga. App. 628, 86 S.E.2d 649 (1955).
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tort claim began to run on the date of the alleged act or omission whic]
formed the basis of the plaintiff's claim. By 1976, through an expansiv
interpretation of the statute, Georgia courts had postponed the accrual c
a right of action to the point of discovery of the wrongful act or omissio
for virtually every kind of medical malpractice. Commensurate with thi
development, medical malpractice insurance rates began to soar. This wa
due primarily to the fact that members of the medical profession could b
sued for acts taking place so long ago that evidence, witnesses, and othe
significant information crucial to the defense of any action would b
unavailable.

In 1976, the Georgia General Assembly examined the situation ani
passed an Acts dealing specifically with the limitation of actions in th
medical malpractice field. The Act seemingly curtailed the expansive in
terpretations that the Georgia courts had been giving to Georgia Cod
Ann. section 3-1004. Given its intended effect, this Act eliminates an
application of a discovery rule' in malpractice cases involving negligen
diagnosis or treatment.' The Act specifically limits the use of a discover
rule to those cases in which a foreign object is left in the patient's bod
during treatment.6 The Georgia Court of Appeals has recently handei
down decisions that illustrate the court's reluctance to abandon con
pletely the discovery rule in negligent diagnosis and treatment cases de
spite the General Assembly's clear intentions otherwise.

The purpose and scope of this comment is to clarify the status of stat
utes of limitations in medical malpractice actions in Georgia. The con
ment is comprised of three sections. The first contains a discussion of th
discovery rule as it was judicially developed in Georgia. This will provid
the reader with a basic understanding of the rule but, more importantl3
will illustrate the Georgia courts' attitude toward its use. The second sec
tion examines the General Assembly's curtailment of the discovery ruh

3. 1976 Ga. Laws 1363-65 (codified at GA. CODE ANN. §§ 3-1101 to -1105 (Supp. 1981)
4. Simply stated, under the discovery rule, "the statute of limitations does not begin I

run on the cause of action until its presence is known to the patient or until the patient E
the exercise of due care could have learned of it." Parker v. Vaughn, 124 Ga. App. 300, 1
S.E.2d 605 (1971). The discovery rule has frequently been associated in Georgia with the s(
called "continuing tort doctrine." This doctrine states that "[w]here a time interval elapst
between the commission of the act and the infliction of injury which first puts the recipiei
on notice the latter date will mark the time from which the statute of limitatior
runs... .' Forgay v. Tucker, 128 Ga. App. 497, 499, 197 S.E.2d 492, 493 (1973). See Evei
hart v. Rich's, Inc., 229 Ga. 798, 194 S.E.2d 425 (1972). For the sake of simplicity, th
comment uses the broader term "discovery rule" when discussing these concepts. It shoul
also be noted that the scope of this comment is limited to those situations in which ti
plaintiff's injury is of a continuous nature, and for purposes of this domment, the tern
"discovery rule" and "continuing tort doctrine" are synonymous.

5. GA. CODE ANN. § 3-1102 (Supp. 1981). For text of this section, see note 37 infra.
6. GA. CODE ANN. § 3-1103 (Supp. 1981). For text of this section, see note 38 infra.
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It includes a discussion of the policy considerations underlying the Gen-
eral Assembly's actions as well the intended effect the new Act will have
on medical malpractice litigation in Georgia. The final section is designed
to bring the reader up to date. Recent decisions by the Georgia Court of
Appeals have in effect revived the discovery rule by applying it to situa-
tions in which the General Assembly clearly did not intend it to apply.
The court of appeals has misinterpreted portions of the new Act and this
section will explain why.

II. JUDICIAL DEVELOPMENT OF THE DISCOVERY RULE

A. The Traditional Rule

Prior to 1971, Georgia courts maintained a rather traditional approach
toward the statute of limitations in medical malpractice actions, holding
that a plaintiff's right of action accrued at the same time as in any other
personal injury case-immediately upon infliction of the injury.7 As a re-
sult, courts adhered to the notion that the mere fact that the plaintiff was
unaware of facts constituting his cause of action did not prevent the run-
ning of the statute.'

The courts' persistent reluctance to consider the knowledge of the
plaintiff in determining when the statute of limitations in a medical mal-
practice action commenced appears to be based on their decisions in ar-
eas other than medical malpractice. In Crawford v. Gaulden,9 plaintiff, a
client of the defendant attorney, brought an action against defendant for
negligence or unskillfulness in the conduct of defendant's business. De-
fendant relied upon the statute of limitations. The alleged acts of negli-
gence and unskillfulness occurred in 1842 and 1843. Plaintiff did not com-
mence his action until 1854. Plaintiff alleged, however, that he was
ignorant of the acts complained of until April of 1853 and that therefore
the statute of limitations was avoided. In response, the Georgia Supreme
Court concluded:

The doctrine is well settled, that in an action against an agent for negli-
gence or unskillfulness, the Statute of Limitations commences to run
from the time the negligent or unskillful act was committed, and plain-

7. Silvertooth v. Shallenberger, 49 Ga. App. 133, 174 S.E. 365 (1934), overruled, Parker
v. Vaughn, 124 Ga. App. 300, 301, 183 S.E.2d 605, 606 (1971); Saffold v. Scarborough, 91 Ga.
App. 628, 86 S.E.2d 649 (1955) (plaintiff exposed to excessive amounts of radiation-barred
since original act of negligence occurred more than two years prior to filing of action).

8. 49 Ga. App. at 133, 174 S.E. at 365 (citing Barrett v. Jackson, 44 Ga. App. 611, 162'
S.E. 308 (1931)).

9. 33 Ga. 173 (1862).

1981] 379
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tiff's ignorance of the negligence or unskillfulness cannot affect the bar
of the statute.10

In Davis v. Boyett," plaintiff brought an action for the seduction of hiE
minor daughter by defendant. The lower court dismissed the suit, holdinE
that plaintiff's action was barred by the two year statute of limitations
On appeal, plaintiff rested his case squarely upon the proposition that the
statute of limitations should run from the date he discovered the unfortu.
nate event and that no cause of action arose in his favor until then. The
supreme court disagreed and affirmed the lower court's dismissal of the
case, holding that "mere ignorance of the existence of the facts constitut-
ing a cause of action does not prevent the running of the statute of limi.
tations. . . ."' Therefore, the statute began to run at the very time ol
the seduction, for it was then, the court reasoned, that the damage tc
plaintiff actually occurred, even though he was unaware of it at the time
of defendant's wrongful act.

In Barrett v. Jackson,8 the court of appeals discussed in detail the tesi
used to determine when the statute of limitations commenced in persona
injury actions. Plaintiff sought damages from defendants on account ol
mental pain she suffered from the alleged desecration of the body of hei
deceased husband. Testimony at trial indicated that plaintiff did noi
know of the defendants' wrongful acts until a few weeks before filing suit
The alleged negligent acts of defendants occurred, however, over twc
years prior to plaintiff's filing suit. In sustaining defendants' plea of the
statute of limitations, the court stated:

The test to be applied in determining when the statute of limitations
begins to run against an action sounding in tort is in whether the act
causing the damage is in and of itself an invasion of some right of the
plaintiff, and thus constitutes a legal injury and gives rise to a cause of
action. If the act is of itself not unlawful in this sense, and a recovery is
sought only on account of damages subsequently accruing from and con-
sequent upon the act, the cause of action accrues and the statute begins
to run only when the damage is sustained; but if the act causing such
subsequent damage is of itself unlawful in the sense that it constitutes a
legal injury to the plaintiff and is thus a completed wrong, the cause of
action accrues and the statute begins to run from the time the act is
committed, however slight the actual damage then may be."

The court apparently held that defendants' actions constituted a legal

10. Id. at 188.
11. 120 Ga. 649, 48 S.E. 185 (1904).
12. Id. at 651, 48 S.E. at 186.
13. 44 Ga. App. 611, 162 S.E. 308 (1931).
14. Id.

380 [Vol. T3'



STATUTES OF LIMITATIONS

wrong to plaintiff when they occurred. Consequently, the statute began to
run at that time, regardless of how slight the damage done to plaintiff was
at the time.

The Georgia Court of Appeals finally articulated the underlying reasons
for its reluctance to adopt a per se discovery rule in personal injury cases
in Chitty v. Horne-Wilson, Inc."8 The court, citing Davis v. Boyett,
reemphasized its support for the traditional rule by stating that in Geor-
gia, the statute of limitations in personal injury cases "begins to run from
the time the damage is done, even though it is not discovered by the in-
jured party until a subsequent time."" In his discussion of Davis, Judge
Jones stated:

It is easy to comprehend how the statute of limitations would begin to
run at the very time of seduction, for it was then that the damage to the
father actually occurred, though he was not then aware of the disgrace
visited upon his household by the wrongful act of the seducer. If a differ-
ent rule should be adopted, it would give great hostage to fraud and per-
jury. One who found that by his own procrastination his action was
barred, might falsely declare that knowledge of the damage had not come
to him until such time as would save his action from the bar of the
statute."7

These cases exemplify the traditional principles that governed general
tort actions in Georgia. They laid a solid foundation for the rejection of
any argument that propounded the ignorance of the wronged party as a
bar to the commencement of the statute of limitations."8 The statute
would run regardless of when the plaintiff discovered he had been
wronged. The courts were in effect balancing two policy considera-
tions-fairness to the defendant by the prevention of stale claims on the
one hand, and the equitable treatment of plaintiffs on the other. The
courts were obviously more concerned with the complacent plaintiff than
with the plaintiff who truly did not know he had been wronged. This
traditional attitude remained unchanged for many years.

B. Introduction of the Discovery Rule

The traditional act or omission rule did not distinguish between medi-
cal malpractice actions and general tort actions. Consequently, harsh re-
sults often attended the courts' decisions when the rule was strictly ad-
hered to in the medical malpractice area. A classic example of this is the

15. 92 Ga. App. 716, 89 S.E.2d 816 (1955).
16. Id. at 719, 89 S.E.2d at 819.
17. Id. (emphasis added).
18. See Note, Torts-Statute of Limitations-New Rule for Medical Malpractice Ac-

tions, 23 MERCER L. REv. 697, 700 (1972).

19811
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court of appeals' decision in Saffold v. Scarborough.1 Plaintiff alleged
that in April of 1945, he was negligently administered an excessive
amount of radium treatment by defendant. Defendant continued to treat
plaintiff until 1950 when he dismissed plaintiff, reporting no evidence of
disease. Plaintiff began experiencing pain around his mouth and nasal
passages in March of 1952. He did not learn until August of that year,
however, that the pain he was experiencing was a result of the cumulative
effect of the radiation treatment administered by defendant in 1945. De-
fendant demurred to plaintiff's allegations, setting up the statute of limi-
tations as a defense. The court of appeals affirmed the lower court's dis-
missal, holding that the original act of negligence had occurred more than
two years prior to plaintiff's action.20

Georgia courts grew increasingly uncomfortable with what they saw as
a hard rule established by their self-imposed interpretations of Georgia
Code Ann. section 3-1004, particularly in medical malpractice cases.
Courts began to feel that the fears articulated by Judge Jones in Chitty
were not as valid in medical malpractice cases."' The typical medical pa-
tient is often unaware of the exact nature of his condition, its cause, and
its treatment. If an error is made in diagnosis or treatment, it often takes
years for the consequences of the error to become manifest in the form of
adverse symptoms. For example, some time may pass before a patient
discovers that his abdominal pains are caused by a surgical sponge left
there during surgery. Even if the symptoms appear immediately, years
could pass before the patient learns that they were caused by an error in
diagnosis or treatment. 2

2

19. 91 Ga. App. 628, 86 S.E.2d 649 (1955).
20. Id. at 631, 86 S.E.2d at 651. Although plaintiff's cause of action based on defendant's

original negligent act was barred by the statute, the court held that defendant's failure to
inform plaintiff of the injury caused by the excessive radiation amounted to fraud. The
court, citing Bryson v. Aven, 32 Ga. App. 721, 124 S.E. 553 (1924), stated that this fraud
tolled the statute of limitations, preserving plaintiff's action for the original wrong.

21. See Birnbaum, "First Breath's" Last Gasp: The Discovery Rule in Products Lia-
bility Cases, 13 FoRuM 279, 290 (1977). In arguing that there should be a discovery rule for
the statute of limitations in medical malpractice actions, the author distinguishes the typical
plaintiff in a medical malpractice suit from the plaintiff in a general tort action by stating:

Statute of limitations do not condemn sleeping, they condemn waking up to assert
a claim long after the injury .... Those compelled to redress a felt wrong bring
suit soon after the injury. The late claimant, by contrast, is likely to be motivated
by malice or simple greed rather than by a desire for justice .... Statute of
limitations are meant to have a punitive effect only against the "slumbering"
plaintiff. A strict accrual rule becomes an overwhelming burden to an injured
plaintiff who could not have learned of his illness or injury within the two year
period.

Id. at 290.
22. See Cuker, The Statute of Limitations in Medical Malpractice Cases: A Guide, 51

[Vol. 33
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Georgia's strict accrual rule was becoming an overwhelming burden to
the injured plaintiff who could not have learned of his injury within the
two year period. In an effort to alleviate the harshness of the traditional
rule, Georgia courts began formulating several artificial exceptions to the
rule, all of which have been characterized as "transparent devices.' 3 In
1971 the Georgia Court of Appeals formally introduced the discovery rule
to the medical malpractice area by its decision in Parker v. Vaughn."

Defendant physician performed abdominal surgery on plaintiff on De-
cember 26, 1962. During the course of the operation, defendant left a
steel clamp in plaintiff's body, but plaintiff did not discover the presence
of the imbedded clamp until March 4, 1966. Plaintiff filed suit alleging
medical malpractice on December 22, 1966. The determining question
before the court was whether defendant's wrong became a completed
wrong on the date the wound was sutured or on the date plaintiff became
aware that the clamp was left in his body.

The court of appeals concluded that plaintiff's action was not barred by

PENN. B.A.Q. 132 (1980).
23. W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 30 (4th ed. 1971). Two exceptions

Georgia courts often used to toll the statute of limitations in medical malpractice cases were
the "fraudulent concealment" exception and the "continuing treatment" exception.

Under the fraudulent concealment exception, when a physician is aware of his negligence
and conceals this fact from his patient, he is guilty of actual fraud and the statute of limita-
tions is tolled so long as the patient does not actually discover or, in the exercise of reasona-
ble diligence, should have discovered the fraud. Breedlove v. Aiken, 85 Ga. App. 719, 721, 70
S.E. 85, 86 (1952); Bryson v. Aven, 32 Ga. App. 721, 124 S.E. 553 (1924). The fraudulent
concealment exception is codified at Georgia Code Ann. section 3-807 (1975), which pro-
vides: "If the defendant, or those under whom he claims, shall have been guilty of a fraud
by which the plaintiff shall have been debarred or deterred from his action, the period of
limitation shall run only from the time of the discovery of the fraud."
. The fraudulent concealment exception can easily be justified on equitable principles since

the ignorance of the plaintiff is not only inherent in the wrong but is indeed the result of
deliberate efforts of the defendant. Developments in the Law-Statute of Limitations, 63
HARV. L. REV. 1177, 1220 (1950). From a practical standpoint, however, the fraudulent con-
cealment exception offered little relief from the harshness of the traditional rule. In order to
prove fraud, knowledge of the negligent act must be shown, and the majority of medical
malpractice cases involve acts of negligence which the physician is not aware he committed.

Under the continuing treatment exception, when a physician committed a negligent act
during the course of treatment of his patient, this act was thought to continue until the
termination of the care of the physician. As a result, the statute of limitations ran from the
date of the last treatment rather than from the date of the negligent act or omission.
Silvertooth v. Shallenberger, 49 Ga. App. 133, 174 S.E. 365 (1974), overruled, Parker v.
Vaughn, 124 Ga. App. 300, 301, 183 S.E.2d 605, 606 (1971). After Parker, the continuing
treatment exception was thought to be included under the broader discovery rule and was
therefore no longer a judicially expressed exception. See Persons, Medical Malprac-
tice-Statute of Limitations Tolled Until Patient Can Reasonably Discover Foreign Object
Negligently Left in His Body During Surgery, 8 GA. ST. B.J. 244 (1971).

24. 124 Ga. App. 300, 183 S.E.2d 605 (1971).
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the statute of limitations, reasoning that the wrong merely commence
when the physician negligently left the object in the patient's body. I
other words, the court reasoned that defendant's negligence " was nc
transitory but constant. . . [and] continued to be an unlawful invasion c
the patient's rights as long as the clamp remained in its impropf
place. ' 25  The determining question then became: When did the wron
terminate? The court answered by stating, "As to this type of wrong tb
statute can only begin to run from the time the patient has knowledge, c
through the exercise of ordinary care could have learned, of the existenc
of the continuing tort. 6

The court limited its application of the discovery rule to those medici
malpractice cases in which the physician leaves a foreign object in th
patient's body during surgery.2 7 This meant that malpractice actions in
volving negligent diagnosis or treatment were still governed by the tradi
tional rule; the statute commenced to run on the date of the negligent ac
or omission. Despite this limitation, the court of appeals' adoption of th
discovery rule in Parker was an unequivocal response to what it saw as a
inequitable situation. This response, however, represented only the begin
ning, for the exception created in Parker was about to become the ruh

C. Expansion of the Discovery Rule

The principles introduced into Georgia law by Parker were expandei
enormously by the court of appeals two years later in Forgay v. Tucker.'
Whereas the court in Parker had specifically limited the application c
the discovery rule to "foreign object" cases, in Forgay the court extendei
the rule to postpone the accrual of a right of action to the point of discov
ery for nearly every imaginable type of medical malpractice case. 9

25. Id. at 302, 183 S.E.2d at 606.
26. Id. The court expressly overruled its earlier decision in Silvertooth v. Shallenbergel

49 Ga. App. 133, 174 S.E. 365 (1934), which had established that the cause of action i
medical malpractice cases accrues and the statute of limitations commences to run at th
time of the negligent act or omission. 49 Ga. App. at 134, 174 S.E.2d at 367. For a detailei
analysis of Parker, see Note, Torts-Statute of Limitations-New Rule for Medical Mai
practice Actions, 23 MERCER L. REv. 697 (1972).

27. 124 Ga. App. at 303, 183 S.E.2d at 606. The court stated: "We specifically wish t
make it clear that our holding here is limited to causes of action in which a surgeon negli
gently leaves a foreign object in the body of his patient." Id.

28. 128 Ga. App. 497, 197 S.E.2d 492 (1973).
29. In addition to relying on Parker v. Vaughn, the court of appeals based its decision b

extend the discovery rule to all medical malpractice actions on its analysis of two case
decided after Parker. First, the court stated that the doctrine of continuing tort "was ac
cepted and extended" in Everhart v. Rich's, Inc., 229 Ga. 798, 194 S.E.2d 425 (1972) "to
negligent sale of goods having a potential for harm, although the use of the product an
discovery of the subsequent injury was delayed." 128 Ga. App. at 499, 197 S.E.2d at 493

[Vol. 3
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Plaintiff in Forgay filed suit against a firm of doctors who had been
treating her for a number of years. Her action was based on pain and
suffering resulting from alleged digitalis poisoning. The first prescription
of the drug was on December 29, 1964. The day following the first dose
plaintiff vomited continually, a symptom which plaintiff admitted she
had never had before. Thereafter, plaintiff experienced symptoms of
weakness, nervousness, and depression along with weight loss and peri-
odic vomiting. All of this occurred while she was still taking the drug. On
January 4, 1969, plaintiff sought the help of another physician after ex-
periencing nine straight days of vomiting and weakness. Subsequent
treatment by this physician, which commenced on January 8, 1969, re-
turned plaintiff to health. Plaintiff filed suit on January 7, 1971.

The court held that "when the injury resulting from a tortious act is
not immediately apparent the statute of limitations is tolled so long as
the victim could not in the exercise of ordinary care have learned of
it .... ,,30 The court concluded that since it was obvious that plaintiff
knew her treatment was wrong and consulted another doctor on January
4, 1969, "[u]nder any construction of the facts here, the last day for filing
suit could not have been later than January 3, 1971."'

In his concurrence,"' Chief Judge Bell made it perfectly clear that as
author of the court's opinion in Parker, he did not agree with the major-
ity's "indiscriminate" extension of the discovery rule. He stated, "I sin-
cerely hope that Parker v. Vaughn will not prove to be a stepping stone
from which our appellate courts will destroy the very necessary and bene-
ficial effects of the statute of limitations."3' Judge Bell, as did Judge
Jones in Chitty, foresaw the potential problems which would arise with
the extension of the discovery rule to all medical malpractice cases.

Apparently, the courts in Parker and Forgay concluded that the danger
of stale claims was outweighed by the injustice which would otherwise be
visited upon patients who, through no fault of their own, failed to dis-
cover their injuries during the two year period prescribed by Georgia

Second, the court discussed the case of Crawford v. McDonald, 125 Ga. App. 289, 187 S.E.2d
542 (1972), which was a malpractice case in which plaintiff attempted to toll the statute of
limitations by alleging that she did not discover that one of her veins had been negligently
severed during an operation. The court in McDonald stated: "The testimony contained in
the deposition of plaintiff shows that she had knowledge from her suffering due to the
thrombophlebitis in November, 1966. This knowledge was sufficient to commence the run-
ning of the statute of limitation." 125 Ga. App. at 292, 187 S.E.2d at 544. The court further
stated that Parker did not affect its decision since the only evidence regarding a foreign
object was hearsay and therefore unacceptable. 125 Ga. App. at 292, 187 S.E.2d at 554.

30. 128 Ga. App. at 500, 197 S.E.2d at 493.
31. Id. at 501, 197 S.E.2d at 494.
32. Id. (Bell, C.J., concurring).
33. Id.

1981]
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Code Ann. section 3-1004. The decisions signify the court of appeals' at.
tempt to ameliorate otherwise harsh, albeit legally valid, results in thal
type of fact situation.3 4

III. LEGISLATIVE CURTAILMENT OF THE DISCOVERY RULE

While it is difficult to argue with the justice of the results reached ir
malpractice cases in which the discovery rule was applied, the court oJ
appeals' extension of the discovery rule had a rather devastating socia.
and economic side-effect on the medical profession. This was due mainl3
to the enormous amount of uncertainty and seemingly unlimited liabilit)
created by tolling the statute of limitations until the date of discovery
Studies clearly suggest that the discovery rule in medical malpractic(
cases definitely contributed to the increase in medical malpractice insur
ance rates.3" Hence, it is no surprise that malpractice insurers and th(
medical profession advocated an inflexible statute of limitations tha
would bar malpractice claims after a certain date measured from th(
wrongful act or omission, regardless of discovery.

These concerns were reflected in the Georgia General Assembly's pas.
sage and implementation of Georgia Code Ann. chapter 3-11.' 6 Unde
this new chapter, the general rule with regard to negligent diagnosis ol
treatment cases is that the action must be brought "within two year,
after the date on which the negligent or wrongful act or omission oc
curred.'3 7 It sets up, however, a new independent statute of limitations ir

34. See Developments in the Law-Statute of Limitations, 63 HARV. L. REV. 117'
(1950) in which the author suggests that:

[Tihe courts have not always literally carried out the directive that the period
begins when the cause of action accrues. The commencement of the statutory pe-
riod has occassionally been delayed, despite the existence of a theoretical right to
recovery, until the occurrence of some later event the absence of which made suit
impossible or improbable: for example, until plaintiff learned of the wrong or until
substantial damage occurred.

Id. at 1200.
35. See DEPT. OF HEALTH, EDUCATION AND WELFARE,. REPORT OF THE SECRETARY'S COM

MISSION ON MEDICAL MALPRACTICE 30 (1973) in which it is suggested:
The gradual expansion of the discovery rule to an increasing number of treat-
ment-injury situations may have an adverse effect on other aspects of the mal-
practice problem, particularly in the area of establishing rates for malpractice in-
surance. The rate-determination process is dependent upon knowing with some
degree of certainty the total potential losses for a policy year, and any extension of
the statutory period makes rate-setting that much more difficult.

See generally Note, A Study of Medical Malpractice Insurance: Maintaining Rates an(
Availability, 9 IND. .L. REV. 594, 615-17 (1976).

36. GA. CODE ANN. §§ 3-1101 to -1105 (Supp. 1981).
37. GA. CODE ANN. § 3-1102 (Supp. 1981). This section provides: Except as otherwis

provided in this Chapter, an action for medical malpractice shall be brought within tw
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cases involving foreign objects left in a patient's body.38 When it is al-
leged that a foreign object was negligently left in a plaintiff's body after
an operation, the action must be brought "within one year after such neg-
ligent or wrongful act or omission is discovered."3' Chapter 3-11 is obvi-
ously a legislative adoption of Parker v. Vaughn.40

There were two distinct policy reasons behind the General Assembly's
enactment of chapter 3-11. First, the Act offers members of the medical
profession needed protection from long periods of uncertainty over litiga-
tion arising out of medical treatment they have provided that, for some
reason or another, was unsuccessful. Chapter 3-11 accomplished this by
once again establishing that the action must be brought within two years
after the date of the negligent act."' Second, the Act helps prevent the
disruption of health care services due to the inability of doctors, hospi-
tals, nurses, and other members of the medical profession to obtain mal-
practice insurance at affordable rates. The main factor causing the ever
increasing costs .of such insurance was the need for insurance companies
to maintain large sums of funds on reserve to cover any eventual success-
ful malpractice claim.'3

IV. RECENT DEVELOPMENTS-WHICH STATUTE APPLIES?

Following the General Assembly's enactment of chapter 3-11 in 1976, it
appeared that the only statute of limitations questions left to be decided
in medical malpractice actions were when the negligent act or omission
occurred or when the foreign object was discovered and when plaintiff's
action was filed. That has not been the case, however. Since 1976, Georgia
courts have had to decide several cases concerning chapter 3-11.4' The

years after the date on which the negligent or wrongful act or omission occurred."
38. GA. CODE ANN. § 3-1103 (Supp. 1981). This section provides:

None of the limitations of section 3-1102 shall apply where a foreign object has
been left in a patient's body, but an action shall then be brought within one year
after such negligent or wrongful act or omission is discovered. For purposes of this
section, "foreign object" shall not include a chemical compound, fixation device or
prosthetic aid or device.

39. Id. (emphasis added).
40. See Clark v. Memorial Hosp., 145 Ga. App. 530, 306, 243 S.E.2d 695, 696 (1978) ("it

is obvious that Code Ann. Ch. 3-11 is a legislative answer to the Parker case..
41. GA. CODE ANN. § 3-1102 (Supp. 1981).
42. See note 35 supra." The Georgia General Assembly is not the only state legislative

body to have reacted to increasing medical malpractice insurance rates. For a general review
of the national malpractice insurance crisis as it existed in the mid-1970's and various legis-
lative responses, see Comment, An Analysis of State Legislative Responses to the Medical
Malpractice Crisis, 1975 DuKE L.J. 1417, 1432.

43. See Dalbey v. Banks, 245 Ga. 162, 264 S.E.2d 4 (1980); Morgan v. Carter, 157 Ga.
App. 218, 276 S.E.2d 889 (1981); Simons v. Conn, 151 Ga. Ap. 525, 260 S.E.2d 402 (1979);
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courts hearing those cases have been faced with a familiar ques-
tion: when does the statute of limitations commence to run on medical
malpractice actions-on the date of the negligent act or omission or on
the date the negligent act or omission was or should have reasonably been
discovered? In most cases, the primary issue has centered around inter-
pretation of Georgia Code Ann. section 3-1105.""

A. Section 3-1105

Georgia Code Ann. section 3-1105 provides:

No, action for medical malpractice which, prior to July 1, 1976, has been
barred by the provisions of Title 3, relating to actions, shall be revived
by this Code Chapter. No action for medical malpractice which would
be barred before July 1, 1977, by the provisions of this Chapter but
which would not be so barred by the provisions of Title 3, in force im-
mediately prior to July 1, 1976, shall be barred until July 1, 1977."'

The first sentence of the section has posed no particular problems for the
courts. It merely cautions that actions which were barred prior to July 1,
1976 are not affected in any way by the enactment of chapter 3-11. The
second sentence, however, has created much more of a problem for the
Georgia courts. It provides, in effect, that if by applying the one ", or the
two year47 statute of limitations of chapter 3-11 the plaintiff's cause of
action would be barred before July 1, 1977, but would not be barred by
an application of section 3-1004,48 then the plaintiff's action will not be
barred until July 1, 1977. Although no legislative history is available, it
appears that by the addition of this sentence to chapter 3-11, the General
Assembly intended to create a one year grace period, beginning from the
effective date of the statute, July 1, 1976, in which to file a medical mal-
practice action that otherwise would be barred by the provisions of chap-
ter 3-11. Recent decisions by the Georgia Court of Appeals, however, have

Camp v. Martin, 150 Ga. App. 51, 256 S.E.2d 657 (1979); Childers v. Tauber, 148 Ga. App.
157, 250 S.E.2d 787 (1978); Clark v. Memorial Hosp. 145 Ga. App. 305, 243 S.E.2d 695
(1978).

44. GA. CODE ANN. § 3-1105 (Supp. 1981).
45. Id. (emphasis added).
46. GA. CODE ANN. § 3-1103 (Supp. 1981). See note 38 supra for text of section.
47. GA. CODE ANN. § 3-1102 (Supp. 1981). See note 37 supra for text of section.
48. The Georgia Court of Appeals has interpreted the language of Georgia Code Ann.

section 3-1105, "which would not be so barred by the provisions of Code Title 3, in force
immediately prior to July 1, 1976," to mean the provisions of Georgia Code Ann. section 3-
1004 as it was interpreted by the court of appeals in Parker and Forgay. See Hart v. El-
dridge, 158 Ga. App. 834, 282 S.E.2d 369 (1981). Although this is technically an incorrect
interpretation of the statute, it can hardly be argued that the General Assembly was think-
ing of anything other than the discovery rule when it drafted this language into the statute.
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expanded the effect of this sentence in Georgia Code Ann. section 3-1105
well beyond that intended by the General Assembly.

B. Judicial Interpretation of Section 3-1105

Perhaps the best example of the questionable interpretation presently
being given to Georgia Code Ann. section 3-1105 is the court of appeals'
decision in Hart v. Eldridge.49  Plaintiffs husband, William Hart, was
taken to the emergency room of South Georgia Medical Center in Val-
dosta complaining of lower back pain. In response to Mr. Hart's com-
plaint, X-rays were taken of his back, pelvis, and hips. On September 30,
1975, defendant, a radiologist, read Mr. Hart's X-rays and reported in
writing that everything was normal.

On February 2, 1977, Mr. Hart collapsed while at work as a result of a
ruptured abdominal aneurysm. He died two days later from complications
associated with the rupture. A subsequent review of the x-rays taken of
Mr. Hart's back in 1975 revealed that his aneurysm had existed at the
time of the X-rays.

On January 31, 1979, Mrs. Hart filed two lawsuits5" against defendant
alleging that defendant negligently failed to diagnose the aneurysm from
the X-rays provided him. The trial court granted defendant's motions for
summary judgment on the grounds that Mrs. Hart's actions were barred
by the two year statute of limitations set forth in Georgia Code Ann. sec-
tion 3-1102. The case was first appealed to the Supreme Court of Georgia
but was subsequently transfered to the court of appeals.5 1

The main issue addressed by the court of appeals was which statute of
limitations was applicable to Mrs. Hart's actions-Georgia Code Ann.
section 3-1004 or Georgia Code Ann. section 3-1102? In other words, did
the statute commence to run on Mrs. Hart's actions on the date of the
alleged negligent diagnosis or on the date the alleged negligent diagnosis
was discovered?

Plaintiff argued that the addition of Georgia Code Ann. section 3-1102
had the effect of extending the life of the discovery rule to all causes of

49. 158 Ga. App. 834, 282 S.E.2d 369 (1981).
50. Mrs. Hart filed suit as administratrix of the estate of William H. Hart, Sr. and indi-

vidually for damages she sustained due to the alleged wrongful death of her husband.
51. The supreme court's order stated:

Plaintiff appealed to this court on the ground that a constitutional question is
involved. Code Ann. Ch. 3-1101 was passed on July 1, 1976. Therefore, it cannot
be constitutionally applied retroactively to defeat Mrs. Hart's actions. . . . The
real questions are when does the time begin to run-from the breach or from the
discovery-and what is the applicable statute of limitation, which are not consti-
tutional questions, but are appropriate for decision by the Court of Appeals.

158 Ga. App. at 835, 282 S.E.2d at 370 (citation ommitted).

1981]



MERCER LAW REVIEW

action which arose prior to July 1, 1977. Since plaintiff discovered th
alleged negligent diagnosis on February 2, 1977, she argued that her caus
of action was governed by the provisions of Georgia Code Ann. section 1
1004 and controlling case law. Under this analysis, the statute of limite
tions should have commenced to run on plaintiff's action on February '
1977, and her action would not have been barred until February 1, 1971
one day after her action was filed.

Defendant, on the other hand, argued that the General Assembly di
not intend to extend the applicability of the discovery rule by the addi
tion of Georgia Code Ann. section 3-1102, but merely gave those plaintiff
whose actions were barred by the new provisions of chapter 3-11 an extr
year in which to file their actions. Under this argument, the provisions (
chapter 3-11 would be applied to all medical malpractice actions filed a
ter July 1, 1977. Since Mrs. Hart filed her actions on January 31, 197f
defendant argued that her actions were barred by the provisions of Geoi
gia Code Ann. section 3-1102.

The court's answer to this question centered around its interpretatio
of Georgia Code Ann. section 3-1105."' Judge Birdsong, writing for th
majority," stated early in the court's opinion, "As we read that statutb
the General Assembly created a one-year grace period in which to brin
medical malpractice actions."" He seemed to be saying that Georgi
Code Ann. section 3-1105 provided plaintiffs an extra year in which to fil
their actions. A further reading of the court's opinion, however, makes j
obvious that Judge Birdsong did not intend his words to be s
interpreted.

After explaining the mechanics of Georgia Code Ann. section 3-1101
Judge Birdsong reasoned that the section delayed the effect of the prov.
sions of chapter 3-11 until July 1, 1977." Since Mrs. Hart did not dih
cover defendant's alleged negligent diagnosis until February 2, 19T
within the one year grace period, Judge Birdsong concluded that her a(
tions were not barred "because the grace period provided by the prov
sions of Georgia Code Ann. § 3-1105 extended the viability of Code Ani
§ 3-1004 until June 30, 1977.""'

52. For text of section 3-1105, see text accompanying note 45 supra.
53. Judge Shulman concurred in the majority's decision and Judge Sognier concurre

specially.
54. 158 Ga. App. at 836, 282 S.E.2d at 371 (emphasis added).
55. Id., 282 S.E.2d at 372.
56. Id. at 837, - S.E.2d at - (emphasis added). Judge Sognier concurred specially i

the majority's opinion. Under his interpretation of Georgia Code Ann. section 3-1105, tt
provisions of Georgia Code Ann. section 3-1004, as expanded by the court of appeals i
Parker and Forgay, would govern all medical malpractice actions arising out of a negligei
act or omission occurring prior to July 1, 1976, regardless of when that act or omission wl
discovered by the injured party. 158 Ga. App. at 837, 282 S.E.2d at 372. Adherence to Judi
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The court of appeals' decision in Hart can be criticized on several
grounds. First, the facts of Hart were such that the court should not have
based its decision on Georgia Code Ann. section 3-1105 at all. Instead, it
should have based its decision on Georgia Code Ann. section 3-1102.
Georgia Code Ann. section 3-1105 provides in part, "[n]o action ...
which would be barred before July 1, 1977 by the provisions of this Code
Chapter . . . shall be barred until July 1, 1977.2" In Hart, the alleged
negligent diagnosis of defendant occurred on September 30, 1975.68 If the
pvisions of chapter 3-11 were applied to Mrs. Hart's actions, the actions
would have been barred as of September 29, 1977, nearly three months
after the end of the grace period created by Georgia Code Ann. section 3-
1105.51 Yet the court decided the case by use of the grace period anyway.

Second, even assuming that the court correctly applied Georgia Code
Ann. section 3-1105 in Hart, its bizarre interpretation of that section was
far out of line with the intentions of the General Assembly. The court
stated that when this section applies, "the provisions of Chapter 3-11
shall be delayed until July 1, 1977."60 Therefore, the court concluded, this
section "extended the viability of Code Ann. § 3-1004 until June 30,
1977."'6' In doing so, the court clearly misinterpreted Georgia Code Ann.
section 3-1105.

Section 3-1105 specifically states that any action which, by chapter 3-
11's becoming law on July 1, 1976, would be barred before July 1, 1977,
and which would not have been so barred under previous law and control-
ling cases, would not be barred if it were filed by July 1, 1977. In other
words, the General Assembly provided those cases which relied on the
discovery rule to be saved from a strict application of Georgia Code Ann.
section 3-1004 but which would not be available to them because of the
enactment of chapter 3-11, a grace period of one year, from July 1, 1976
to July 1, 1977 in which to be filed. If the action were filed within that
year, it would not be barred even though the negligent act or omission on
which the action was based occurred more than two years previously. In-

Sognier's reasoning would have an incredible effect on the medical profession, similar to the
so-called "insurance crisis" associated with the court of appeals' decision in Forgay.

57. GA. CODE ANN. § 3-1105 (Supp. 1976) (emphasis added). For the full text of this
section, see text accompanying note 45 supra.

58. 158 Ga. App. at 834, - S.E.2d at _.
59. For some reason, the court followed the same analysis and stated, "[i]f [Chapter 3-

11's] provisions are applied to Mrs. Hart's actions she would have been required to bring her
actions on or before June 30, 1978." 158 Ga. App. at 836-37, - S.E.2d at _. It might
forever remain a mystery where the court came up with this date. Since the court misap-
plied the section, its discussion of Georgia Code Ann. section 3-1105 constitutes dicta and
therefore has little, if any, precedential value.

60. 158 Ga. App. at 836, - S.E.2d at - (emphasis added).
61. 158 Ga. App. at 837, S.E.2d at - (emphasis added).
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stead of giving plaintiff an extra year to file suit, however, the court ii
Hart gave plaintiff an extra year in which to discover the negligent act o
omission and then two years from that date to file suit. Therefore, b,
extending the "viability" of Georgia Code Ann. section 3-1004 to plain
tiff's actions in Hart, the court of appeals was in effect judicially legislat
ing by interpreting the General Assembly's one year grace period as creat
ing as much as a three year grace period in which to file an action fo
medical malpractice."2

62. Query: Does application of Georgia Code Ann. chapter 3-11 to malpractice action
that originated in a negligent act committed prior to the effective date of the Chapter vic
late constitutional and legislative prohibitions against the passage of retroactive laws? Pei
haps this was the real issue in Hart and the one that the supreme court skirted. The coui
of appeals apparently thought so in Hart when it stated: "In its referral of this case to thi
court the supreme court advised this court that Chapter 3-11 constitutionally could not b
applied retroactively to defeat Mrs. Hart's actions. If [chapter 3-11's] provisions are applie
to Mrs. Hart's actions she would have been required to bring her actions on or before Jun
30, 1978. This too would have subjected her complaints to defeat by the statute of limits
tions. This would run afoul of the Supreme Court's admonition." 158 Ga. App. at 836-3'
282 S.E.2d at 371-72 (emphasis added).

Georgia Code Ann. section 102-104 (1968) provides, in part:
Laws looking only to the remedy or mode of trial may apply to contracts, rights,
and offenses entered into or accrued or committed prior to their passage; but in
every case a reasonable time subsequent to the passage of the statute should be
allowed for the citizen to enforce his contract, or protect his right.

In Jaro, Inc. v. Shields, 123 Ga. App. 391, 181 S.E.2d 110 (1971), the court of appeals specif
cally held that a statute of limitations was remedial in nature for purposes of Georgia Cod
Ann. section 102-104. In addition, both the Georgia Supreme Court and the court of appeal
have held that a statute is not to be construed retroactively in operation unless language (
the statute imperatively requires it. Leathers v. Turner, 75 Ga. App. 62, 41 S.E.2d 92
(1947); Walker County Fertilizer Co. v. Napier, 184 Ga. App. 861, 193 S.E. 770 (1937). Se
also United States Fidelity & Co. v. Toombs County, 187 Ga. 544, 1 S.E.2d 411 (1939). A
argument can be made that chapter 3-11 is such a law that looks only to the remedy C
mode of trial and can, therefore, be applied to negligent acts occurring prior to its effectih
date, if a reasonable time is allowed for citizens to protect their rights. Furthermore, it ca
be argued that, by providing the one year grace period in which causes of action barred b
chapter 3-11 may be brought, the General Assembly intended chapter 3-11 to operate retr(
actively. In Hart, plaintiff had almost five months in which to file suit from the date slh
discovered her causes of action until the date the actions were barred under chapter 3-1'
Whether this is a reasonable time is, of course, a question of fact better left for a jury t
decide.

Even if it is found that the statute of limitations for medical malpractice is substantive i
nature and that, therefore, application of chapter 3-11 to malpractice actions based on negl
gent acts that occurred before the effective date of the chapter would violate the ban o
retroactive application of laws, it is not necessarily true that chapter 3-11 cannot apply t
actions before that date. It is not clear whether the right of action exists at the time of tb
negligent act or at the time the cause of action accrues, that is, when the patient discovere
or reasonably should have discovered the physician's negligence. It can be asserted that tl
patient's right to sue is conditioned upon the discovery of his injury, and his "right of ao
tion" does not accrue until that time. In Hart, since plaintiff discovered her actions after tli
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Finally, a review of similar medical malpractice cases decided after the
enactment of chapter 3-11, but before Hart, lends little, if any credence
to the court of appeals' decision in Hart. In Clark v. Memorial Hospital,6 3

plaintiff sustained an injury to his leg when a piece of metal splintered
from a wedge with which he was cutting wood and lodged in his leg. He
went to the emergency room of the defendant hospital for medical atten-
tion. At the hospital, plaintiff's leg was not X-rayed, and plaintiff was
reassured that adequate treatment had been administered. Plaintiff's leg
continued to trouble him and in January of 1976, he visited another phy-
sician for an examination. At that time, the errant piece of metal was
discovered and removed. A malpractice action was filed against defendant
on April 19, 1977, exactly four years after defendant's negligent diagnosis
occurred. In his response, defendant pled the statute of limitation provi-
sions of chapter 3-11.

The court, of appeals rejected plaintiff's argument that the statute
should not commence running until defendant's negligence was discov-
ered. Instead, the court applied the provisions of chapter 3-11, even
though the negligent diagnosis occurred well over a year prior to the ef-
fective date of the chapter. The principle point of contention in Clark
was not whether chapter 3-11 should apply to plaintiff's malpractice ac-
tion, but instead, the case centered on whether Georgia Code Ann. section
3-1102, governing negligent treatment and diagnosis cases, or Georgia
Code Ann. section 3-1103, the codification of the discovery rule in foreign
object cases, applied to plaintiff's action. Under the court's reasoning in
Hart, plaintiff's action in Clark would not have been barred until January
of 1978, two years from the date he discovered defendant's negligence.
He would have had until January of 1978 to file his action . 4 The court in
Clark, however, affirmed the trial court's decision that plaintiff's action
was barred by the provisions of chapter 3-11. The apparent inconsisten-
cies between Hart and Clark are difficult to reconcile.

In Childers v. Tauber,5 the defendant physician negligently left a sur-

effective date of chapter 3-11, application of the chapter arguably does not violate the ban
on retroactive application of laws.

63. 145 Ga. App. 305, 243 S.E.2d 695 (1978).
64. It is interesting to note that had the court of appeals in Clark applied Georgia Code

Ann. section 3-1105 to plaintiff's action, the filing date would have been extended to July 1,
1977. Since plaintiff's action was filed on April 19, 1977, some two and one-half months
prior to the filing deadline, his action would have been saved from the statute of limitations.
This fact was never mentioned by the court. Clark is an excellent example of the situation
in which Georgia Code Ann. section 3-1105 was intended by the General Assembly to apply.
Unlike the plaintiff in Hart, however, plaintiff in Clark filed his action before July 1, 1977.
The results reached by the court of appeals in these two cases are exactly opposite from
what a logical reading of the section would provide.

65. 148 Ga. App. 157, 250 S.E.2d 787 (1978).
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gical sponge in his patient during a bladder operation on March 9, 1976.
His patient died as a result of complications associated with a second op-
eration conducted on July 21, 1976 to remove the sponge from his blad-
der. Plaintiff eventually filed suit on the deceased's behalf on October 26,
1977. Again, under the court of appeals' reasoning in Hart, plaintiff's ac-
tion in Childers would have survived until July 20, 1978, since plaintiff
discovered her action during the one year grace period provided by Geor-
gia Code Ann. section 3-1105. The court in Childers, however, held tha
"Code Ann. § 3-1103 governs the case" ' and that, therefore, plaintiff's
malpractice action was barred.

In Simons v. Conn,6 7 the court of appeals concluded that plaintiff's
malpractice action was not barred by the statute of limitations. The court
based its conclusion on Georgia Code Ann. section 3-1105. Defendant
negligently diagnosed plaintiff's back pains on February 26, 1974. Plain-
tiff was not informed that he had a broken back until October 10, 1975.
Apparently plaintiff filed his malpractice action some time between Feb-
ruary 26, 1976 and July 1, 1977. Simons was one of the "transition" cases
contemplated by Georgia Code Ann. section 3-1105. Plaintiff's action
would have been barred had the provisions of chapter 3-11 governed, but
would have survived had the discovery rule of Georgia Code Ann. section
3-1004 governed. The court in Simons declared that since plaintiffs ac-
tion was filed prior to July 1, 1977, it was not barred by the statute of
limitations. Had the court of appeals in Hart consistently followed its
reasoning in Simons, it would have barred Mrs. Hart's actions since
neither were filed before July 1, 1977.

The last case the court of appeals decided before Hart was Morgan v.
Carter." Defendants treated plaintiff for a urologic condition for a period
that ended on March 16, 1966, when plaintiff was discharged from defen-
dants' care. Defendant Morgan performed surgery on plaintiff during this
perod to try and alleviate plaintiff's condition. In June of 1974, plaintiff
was diagnosed as having chronic renal failure. It was alleged, however,
that plaintiff did not discover the cause of his condition until some time
in August of 1974. Plaintiff filed his malpractice action on July 8, 1976.
The facts of Morgan are similar to those of Simons in that they both fit
neatly within Georgia Code Ann. section 3-1105. Assuming, as did the
court, that plaintiff did not in fact discover the cause of his injury until
August of 1974, then the saving provisions of Georgia Code Ann. section
3-1105 were applicable and plaintiff's action survived until July 1, 1977,
The court did indeed hold that plaintiff's cause of action survived; how-

66. Id. at 158, 250 S.E.2d at 787. After making this statement, the court immediatel
referred the reader to Georgia Code Ann. section 3-1105. Id.

67. 151 Ga. App. 525, 260 S.E.2d 402 (1979).
68. 157 Ga. App. 219, 276 S.E.2d 889 (1981).
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ever, it did so for the wrong reason. Judge Sognier stated that "[s]ince
[plaintiff's] cause of action arose prior to July 1, 1977, Code Ann. § 3-
1004 applies rather than Code Ann. § 3-1102. ' '69 Although Judge Sognier
was correct in stating that Georgia Code Ann. section 3-1004 applied, this
section applied not because plaintiff's cause of action arose during the
grace period, but because plaintiff filed his action during the grace period.
Judge Sognier's errant reasoning in Morgan eventually carried over to
Hart.

These cases illustrate the inconsistent nature of the Georgia Court of
Appeals' interpretation of Georgia Code Ann. section 3-1105. As a result
of this inconsistency, questions remain in medical malpractice actions
based on negligent acts or omissions which occurred prior to the effective
date of chapter 3-11, July 1, 1976. Will the court in subsequent cases fo-
cus, as they should, on whether plaintiff simply filed his action during the
grace period or on whether he discovered his action during the grace pe-
riod? Furthermore, is the court of appeals' interpretation of Georgia Code
Ann. section 3-1105 in Hart and Morgan indicative of how the court is
going to interpret similar grace periods enacted by the Georgia General
Assembly in the future?

V. CONCLUSION

In Chase Securities Corp. v. Donaldson,7 0 the United States Supreme
Court stated: "Statutes of limitations always have vexed the philosophi-
cal mind for it is difficult to fit them into a completely logical and sym-
metrical system of law."'" The Court suggested that statutes of limita-
tions can best be justified out of necessity and convenience rather than
logic, and seldom discriminate between the just and the unjust claim, or
the avoidable or unavoidable delay.7' Considering their nature, nowhere is
this truer than in medical malpractice cases.

It is not the purpose of this comment to opine whether the discovery
rule should or should not govern statute of limitations questions in medi-
cal malpractice actions. The General Assembly apparently enacted chap-
ter 3-11 in response to what it saw as a situation demanding immediate
attention. By its decision in Hart, however, the Georgia Court of Appeals
postponed the effects of the General Assembly's actions well beyond the
intended one year grace period. The court's rather "loose" interpretation
of the statute has created as many uncertainties as it was designed to
solve.

69. Id. (emphasis added).
70. 325 U.S. 304, reh. denied, 325 U.S. 896 (1945).
71. Id. at 313.
72. Id. at 314.
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The Georgia Court of Appeals should take it upon itself to answer thes,
questions when the first opportunity arises. A simple disposition could b,
had by adhering to a literal interpretation of Georgia Code Ann. sectiol
3-1105. This would not only clarify the tasks of practitioners, but wouh
create a consistent attitude between Georgia courts and Georgi
legislators.

W. CARTER BATE


