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I. INTRODUCTION

The regular session of the 1981 Georgia General Assembly increased
the basic workers' compensation benefit to 115 dollars per week.' The
change in the maximum compensation rate was the most visible change
made by the General Assembly and the courts during the survey period.

The number of decisions in the workers' compensation area by the ap-
pellate courts dramatically decreased when such appeals were made dis-
cretionary.' As a result, it is difficult to get timely substantive decisions in
areas dealing with 1978 statutory changes. Recent cases interpreting the
new compensation scheme have focused on areas such as the assessment
of attorneys fees, dependency in death cases, and the burden of proof in
change of condition cases. Other issues, such as determining the effect of
failure to file a notice to controvert, remain confusing due to the lack of
judicial guidance.

II. WORKERS' COMPENSATION AS THE ExCLusIVE REMEDY

When an employee receives injuries that would be covered by the
Workers' Compensation Act,3 the rights and remedies of the employee,
his heirs, or other representatives for injury, loss of service, or death are
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1. 1981 Ga. Laws 842 (codified at GA. CODE ANN. § 114-404 (Supp. 1981)).
2. GA. CODE ANN. § 6-701.1 (Supp. 1981).
3. GA. CODE ANN. tit. 114 (1977 & Supp. 1981).
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those exclusively specified in Georgia Code Ann. section 114-103." The
Act's exclusive remedy provision does not deprive an employee of a cause
of action against any third-party tortfeasor, except when the defendant
would be an employee of the same employer or any person who provides
workers' compensation benefits to an injured employee pursuant to a con-
tract or an agreement with an employer.

The supreme court eroded some of the protections traditionally af-
forded corporate officers under the exclusive remedy provisions of the
Workers' Compensation Act. In Samuel v. Baitcher,5 it was established
that under the peculiar facts of the case, the exclusive remedy provision
did not bar a lawsuit against corporate officers, directors, and managers
for failure to provide insurance to pay a workers' compensation award.
Claimant in Samuel sustained an on-the-job injury while working at a
restaurant. He was unable to collect the benefits awarded by the Workers'
Compensation Board since his employer did not have a workers' compen-
sation insurance policy in force and effect at the time of injury. The em-
ployer subsequently went bankrupt. Claimant then brought an action in
tort against two individuals who acted as officers, directors, and managers
of the corporate employer for failure to perform the statutory duty of
providing workers' compensation benefits. Claimant sought to recover as
damages a sum equal to the workers' compensation judgment that had
been rendered in his favor. The trial court granted defendant's motion to
dismiss for failure to state a cause of action.

The supreme court discussed, at length, the public policy behind the
Workers' Compensation Act in general, and the enforcement of the exclu-
sive remedy provision in particular. The court noted that the exclusive
remedy provision was based upon a balancing of the interests of the em-
ployer and the employee in that the employee surrendered his common-
law right to sue for injuries on the job, and the employer was insulated
from direct liability for injuries by securing insurance.

Although the court of appeals felt bound by precedent which held that
corporate officers were insulated from liability by the Workers' Compen-
sation Act,7 the supreme court held that it was neither reasonable nor just

4. GA. CODE ANN. § 114-103 (Supp. 1981). See also Nowell v. Stone Mountain Scenic
R.R., 150 Ga. App. 325, 257 S.E.2d 344 (1979); Smith v. White Lift, Inc., 145 Ga. App. 596,
244 S.E.2d 117 (1978).

5. 247 Ga. 71, 274 S.E.2d 327 (1981).
6. See Georgia Code Ann. section 114-601 (1973) which.provides:

Every employer subject to the compensation provisions of this Title shall insure
the payment of compensation to his employees in the manner hereinafter pro-
vided, and while such insurance remains in force he or those conducting his busi-
ness shall be liable to any employee for personal injury or death by accident only
to the extent and in the manner herein specified.

7. 154 Ga. App. 602, 603-04, 269 S.E.2d 96, 98 (1980). The court relied on Fox v. Stanish,
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to hold that an employer's agents could refuse to perform the duty to
provide insurance imposed by statute and at the same time rely upon the
statute to escape the consequences of their failure to act properly. Ac-
cordingly, the supreme court expressly disapproved earlier decisions of
the court of appeals.'

The exclusive remedy provision was applied as a bar to a negligence
action against a liability insurer who conducted safety inspections in Ar-
gonaut Insurance Co. v. Clark,9 although the reasoning of the court might
allow this type of action when properly pleaded. The injured employee
filed an action against an insurance carrier who made safety inspections
of a work site pursuant to the provisions of both a workers' compensation
policy and a liability policy. The inspections were designed not only to
rate risks, but also to help the employer decrease its accidents and losses.
The complaint alleged that the employees and the employer relied upon
the safety inspections and that the inspections were not performed with
reasonable care and skill.

The insurer's contention that all inspections were performed solely
with respect to the workers' compensation coverage was rejected by the
court- because the safety inspection reports prepared by the insurer re-
ferred to both workers' compensation and liability insurance policy num-
bers. This reference in the reports to both policies, when combined with
the testimony of the insurer's inspector that he had made inspections to
detect unsafe conditions and to help avoid accidents to the public as well
as to the workers, compelled the court to hold that it could not be as-
sumed as a matter of law that the insurer was not subject to liability as a
third-party tortfeasor.

Having decided that the immunity provisions of the Workers' Compen-
sation Act do not automatically apply when safety inspections are made
pursuant to both workers' compensation and liability policies, the court
addressed the issue of whether the insurer could be liable in common-law
tort for the negligent safety inspection of the premises. The court
adopted the standard set forth in section 324A of the Restatement Sec-
ond of Torts,10 and found that the insurer could be liable if (1) its failure

150 Ga. App. 537, 258 S.E.2d 190 (1979), overruled on other grounds, Samuel v. Baitcher,
247 Ga. 71, 274 S.E.2d 327 (1981), and Smith v. White Lift, Inc., 145 Ga. App. 596, 244
S.E.2d 117 (1978).

8. 247 Ga. at 74, 274 S.E.2d at 329. See cases cited note 7 supra.
9. 154 Ga. App. 183, 267 S.E.2d 797 (1980).
10. RESTATEMENT (SECOND) OF TORTS § 324A (1965). This section provides that when the

owner
undertakes, gratuitously or for consideration, to render services to another which
he should recognize as necessary for the protection of a third person or his things,

[he] is subject to liability to the third person for physical harm resulting from his
failure to exercise reasonable care to protect his undertaking, if (a) his failure to
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to exercise reasonable care increased the risk of harm, (2) it was perform-
ing a duty owed by the employer to a third person, or (3) the harm was
suffered because of reliance of the employer or the third person upon the
activities of the insurer.

The court held that, since the insurer's safety inspector did not arrive
at the construction site until after claimant was injured, the insurer did
not create a hazardous condition or increase the risk of an existing condi-
tion. Similarly, the evidence established that the insurer had no contrac-
tual obligation or agreement to supervise the project. If the insurer had
contracted or agreed to supervise the construction work for the employer
and then negligently did so, causing injury to claimant, the insurer might
be liable for undertaking to perform a duty owed by the employer to
claimant.

Finally, claimant's allegation that he and the employer relied upon the
insurer's safety inspections was insufficient to determine liability under
the third condition since there was no assertion that there existed on the
premises an unsafe or concealed condition of which the insurer's safety
inspector possessed or should have possessed superior knowledge as a re-
sult of his inspections. To the contrary, the insurer apparently had no
knowledge of the particular conditions that resulted in the accident, while
the employee and the employer both had full knowledge of the work to be
undertaken and the circumstances under which it was to be done. The
court of appeals in Clark held that it was error to deny the insurer's mo-
tions for summary judgment since there was no evidence that the inspec-
tion performed by the insurer was negligent. Therefore, when an insurer
performs safety inspections under both workers' compensation and liabil-
ity policies, the insurer cannot be held liable for negligent inspection
under the workers' compensation policy. The exclusive remedy provision
of the Workers' Compensation Act does not apply to actions not directl)
concerning the provision of workers' compensation coverage.

The supeme court clarified the application of the exclusive remedy pro-
vision in Six Flags Over Georgia, Inc. v. Hill.1 A contractor provided Sih
Flags with two ironworker/welders to do repair work and maintenance or
an amusement ride. Plaintiff was hired by the contractor from a loca
union hall which had a policy of refusing to hire out members to anyorn
other than a licensed contractor who had an employment agreement witt
the union. Plaintiff was paid by the contractor, who made periodic check.
to see if plaintiff was performing his job satisfactorily. Plaintiff and i

exercise reasonable care increases the risk of such harm, or (b) he has undertaken
to perform a duty owed by the other to the third person, or (c) the harm is suf-
fered because of reliance of the other or the third person upon the undertaking.

Id.
11. 247 Ga. 375, 276 S.E.2d 572 (1981).
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coworker were told that a Six Flags employee would be their immediate
supervisor while they were working on the job and would give them their
daily work assignments. It was undisputed that employees of Six Flags
were in charge of how the work was to be performed and that plaintiff
was under their control and supervision. It was also undisputed that the
contractor had no control over plaintiff and that Six Flags had the exclu-
sive right to discharge plaintiff.

After plaintiff was injured at Six Flags, he filed a liability action against
the amusement park. Six Flags defended on the ground that plaintiff's
action should be barred by the exclusive remedy provisions of the Work-
ers' Compensation Act since he was a borrowed employee. The supreme
court reaffirmed the tests specified in United States Fidelity & Guaranty
Co. v. Forrester." These tests require that in order for an employee to be
a borrowed employee, the evidence must show that "(1) the special
master had complete control and direction of the servant for the occasion;
(2) the general master had no such control, and (3) the special master had
the exclusive right to discharge the servant."' 8 The court of appeals in
Hill v. Six Flags Over Georgia, Inc.,' had held that there was a material
question of fact over whether Hill was a loaned employee since it felt
there was a question of the employee's notice of the facts which made
him a borrowed servant. The supreme court reversed the court of appeals
on certiorari, however, and held that it is not necessary that the borrowed
employee be on notice of, and give his consent to, the legal consequences
of the special relationship when he knows that he is to perform the work
at the direction and under the control of the special master. The supreme
court found that Hill admitted receiving notice of the facts and that he
assented to the creation of the special relationship. The grant of summary
judgment by the trial court therefore was affirmed.

The court of appeals also affirmed the grant of summary judgment in
favor of a defendant on the ground that the exclusive remedy was availa-
ble under the provisions of the Georgia Workers' Compensation Act in
Helton v. Interstate Brands Corp.'5 Plaintiff was attacked in the employ-
ees' parking lot adjacent to defendant's plant. The court reviewed at
length the law concerning scope of employment. 6

Procedurally, the defense of tort immunity under the exclusive remedy
provisions of the Workers' Compensation Act need not be raised in defen-

12. 230 Ga. 182, 196 S.E.2d 133 (1973).
13. 247 Ga. at 377, 276 S.E.2d at 574 (quoting United States Fidelity & Guar. Co. v.

Forrester, 230 Ga. 182, 183, 196 S.E.2d 133, 134 (1973)).
14. 155 Ga. App. 457, 270 S.E.2d 914 (1980).
15. 155 Ga. App. 607, 271 S.E.2d 739 (1980).
16. See text accompanying note 49 infra.
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dant's answer. In Wright Associates v. Rieder,17 the court held that only
defenses specified in Georgia Code Ann. section 81A-108(c) need be
raised in the answer.

Generally, appellate courts strictly interpret the exclusive remedy pro-
vision of the Act.'9 When the defendant can show that the cause of action
is based upon facts that would entitle the plaintiff to compensation under
the Workers' Compensation Act, the tort immunity provision will bar his
civil action.

III. STATUS UNDER THE WORKERS' COMPENSATION AcT

A. Status of Employer

In Denis Aerial Ag-Plicators, Inc. v. Swift,20 the court of appeals held
that a major stockholder of a small corporation who runs the business
and performs work that is not purely managerial in nature (that is, a
working executive of a small corporation) is not an employee under the
workers' compensation laws. The Act provides that any person, firm, or
private corporation that has regularly in service less than three employees
in the same busines within the state is not subject to the Workers' Com-
pensation Act absent the employer's voluntary election to be bound by
the Act.21 The court analogized the status of a "working employer" to
that of a partner and relied substantially on the decision of United States
Fidelity & Guaranty Co. v. Forrester,2 in which the supreme court held
that a partner who performs services on behalf of and within the scope of
the partnership is not an employee of the partnership. The principle is
that no man can, at the same time, be master and servant.

B. Status As Independent Contractor

Upon the first appearance of Worrell v. Yellow Cab Co.,' 8 the court of
appeals held that Worrell was an employee entitled to workers' compen-
sation benefits from the taxicab company whose vehicle she was driving
at the time of her injury. By so doing, the court of appeals reversed a
finding that Worrell was an independent contractor not covered by work-

17. 247 Ga. 496, 277 S.E.2d 41 (1981).
18. GA. CODE ANN. § 81A-108(c) (1977).
19. See, e.g., Fox v. Stanish, 150 Ga. App. 537, 258 S.E.2d 190 (1979), overruled on other

grounds, Samuel v. Baitcher, 247 Ga. 71, 274 S.E.2d 327 (1981).
20. 154 Ga. App. 742, 269 S.E.2d 890 (1980).
21. GA. CODE ANN. § 114-107 (Supp. 1981).
22. 188 Ga. 105, 3 S.E.2d 80 (1939).
23. 146 Ga. App. 748, 247 S.E.2d 569 (1978).
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ers' compensation. On remand, the administrative law judge found that
there was a compensable injury. An award of benefits was entered based
upon the employee's uncontroverted testimony that she earned thirty-five
dollars a day, six days a week. The cab company appealed, contending
that the payment of wages is a jurisdictional prerequisite."' Since the cab
company leased its vehicle to claimant, it contended that it did not actu-
ally pay wages to claimant, and that, therefore, she was not entitled to
recover under the Act.

The court of appeals held that the cab company's contention was with-
out merit. Since the cab company had obtained a permit to operate taxi-
cabs, it could not delegate its duties as an operating company to drivers
by leasing its cars to drivers rather than paying wages. The case was once
again remanded to determine which of the parties designated as employ-
ers in the claim was actually liable for the payment of benefits. The ad-
ministrative law judge made no finding of fact on whether any or all of
the related business entities named in the claim were subject to joint or
several liability as employers. Without such a finding, there could be no
apportionment of liability for payment of compensation in proportion to
the wage liability (wage equivalency in this case) of each employer. 25

In Atlanta Checker Cab Co. v. Padgett," claimant, the widow and
guardian of the deceased husband's minor children, brought a workers'
compensation action against the husband's alleged employer, Atlanta
Checker Cab Company. The deceased husband was driving a cab at the
time of his death. He had just been dispatched by radio to pick up a
customer. The cab was owned by Atlanta Checker Cab Company, and his
arrangement with the company required him to pay 150 dollars per week
"dues" for the privilege of operating the cab. The "arrangement" was
designed to create an independent contractor status. An Atlanta city ordi-
nance2 1 introduced into evidence before the Workers' Compensation
Board required that no motor vehicles operated as taxicabs in the City of
Atlanta "be operated by any person other than the owner or his duly
authorized employee or agent." The Board held that the ordinance de-
manded a finding that an employer-employee relationship existed. The
court of appeals held that the question of the status of the deceased
claimant was controlled by Worrell. Since claimant's death arose from a
risk incidental to the nature of his employment, it necessarily arose out of
and in the course of his employment.

In Farmer v. Ryder Truck Lines, Inc.,28 the supreme court had the op-

24. 155 Ga. App. 41, 273 S.E.2d 410 (1980).
25. GA. CODE ANN. § 114-419 (1973).
26. 154 Ga. App. 43, 267 S.E.2d 464 (1980).
27. ATLANTA, GA., CODE § 34-49 (1965).
28. 245 Ga. 734, 266 S.E.2d 922 (1980).
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portunity to review another case in which an independent contractor rela-
tionship was alleged to have existed. The court of appeals had held that
the right of control test should be separated into two dimen-
sions: "ministerial control" and "operational control". 9 It reasoned that
ministerial control was actual control over the driver of the vehicle, and
that operational control was control, required by federal law, over the
equipment.

Claimant, Farmer, was totally disabled in an accident while he was
driving a truck owned by Martin, who did not have workers' compensa-
tion insurance in effect at the time of the accident. Martin owned four
trucks that were under an equipment lease to Hames Trucking Company.
Claimant was one of three truck drivers employed by Martin. According
to Haines Trucking Company's equipment lease with Martin, Martin was
to receive eighty-three percent of the outbound shipping charge. All reve-
nues from return loads that were trip leased to a common regulated car-
rier were paid to Martin. It was 'Martin's responsibility to find return
loads. He was to have exclusive control, direction, jurisdiction, and super-
vision of the drivers, with Hames reserving the right to request removal
of any unqualified driver and the authority to designate the destination of
outgoing loads.

Farmer delivered a load to Chicago for Hames and then obtained a re-
turn load from Ryder Truck Lines, Inc. A separate trip lease agreement
was signed by Ryder and by Farmer as agent for Martin. Under the terms
of this trip lease agreement, Martin leased a tractor and trailer to Ryder
under the "direction and control of Ryder Truck Lines, Inc." The tractor
and trailer were under the "exclusive possession, control, and use" of Ry-
der, which assumed "full responsibility in respect to the equipment it is
operating to the public, the shippers, and all regulatory bodies having
jurisdiction. ' ' 0

Farmer was injured while driving the tractor leased to Ryder. He filed
a workers' compensation claim against Ryder and Haies Trucking Com-
pany. The administrative law judge found, as a matter of fact, that Ryder
Truck Lines and Hames Trucking Company were Farmer's employers at
the time of the accident. Upon de novo review, the full Board reversed
the award, and found that Farmer had been operating the truck under
the general supervision of Martin. Moreover, the Board found that nc
employer-employee relationship existed between Farmer and Rydez
Truck Lines or Hames Trucking Company. The full Board reasoned tha
Hames Trucking Company did not have the right to control the time,

29. Farmer v. Employers Ins., 152 Ga. App. 608, 264 S.E.2d 26 (1979) (en banc), modi.
flied sub nom., Farmer v. Ryder Truck Lines, Inc., 245 Ga. 734, 266 S.E.2d 922 (1980).

30. 245 Ga. at 735, 266 S.E.2d at 923.
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manner, and method of performance, nor could it exercise any such con-
trol over Farmer on his return trip to Georgia. Despite the language in
the Ryder trip lease, the full Board felt that the lease language was not
intended to give Ryder the right to control the time, manner, and method
of the claimant's performance.

Under the court of appeals' test, it was held that the two trucking com-
panies maintained only operational control and not ministerial control
overthe claimant.8 ' Thus, neither Hames nor Ryder was liable under the
Workers' Compensation Act. Since no claim for compensation was insti-
tuted against the immediate employer, Martin, the statutory employer
provisions of the Act s2 were not applicable to this case.

The supreme court affirmed the portion of the court of appeals' judg-
ment which held that Haies Trucking Company was not Farmer's em-
ployer at the time of the accident. The court reversed the Ryder judg-
ment, however, and reasoned that under the trip lease in question, the
tractor and trailer were under the direction and control of Ryder. Al-
though claimant was an employee of Martin, under the master-servant
doctrine Ryder not only had the right of control under the terms of the
trip lease agreement, but in fact exercised control. The supreme court
noted that under the "loaned servant doctrine," an employee who is the
general servant of one employer is not prevented from becoming the par-
ticular servant of another under special circumstances. Thus, it was not
inconsistent for the court to hold that claimant was a general servant of
Martin while he was a particular servant of Ryder Truck Lines on his
return trip.

C. Status under Employment Contract

In Mansfield Enterprises, Inc. v. Warren,38 the Board had denied
claimants' request for compensation benefits. The Board's decision was
based on the legal theory that there had been no "meeting of the minds"
between the deceased, Danny Lashley, and Mansfield Enterprises; there-
fore, a contract for hire had never come into existence. Lashley was an
applicant for the job of store manager. The evidence showed that he had
worked at the store for two days prior to the shooting and had been rec-
ommended for the position by the acting manager of the store. The evi-
dence also disclosed that the deceased had worked the cash register,
stocked shelves, and had actually waited on customers.

The court of appeals held that the Board's requirement of a "meeting
of the minds" between the deceased and the employer before a contract

31. 152 Ga. App. at 611, 264 S.E.2d at 28.
32. GA. CODE ANN. § 114-112 (1973).
33. 154 Ga. App. 863, 270 S.E.2d 72 (1980).
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for hire could come into existence was an erroneous legal theory. The case
was remanded to the Board for reconsideration of all the evidence in light
of the correct and applicable legal principles.

D. Legislative Changes

The definition of "employee" under Georgia Code Ann. section 114-
101 was expanded to include volunteer firemen while on duty, but only
if the county or municipality passes an appropriate resolution for their
inclusion." The amendment provides that the average weekly wage of
volunteer firemen shall be the Georgia average weekly wage for produc-
tion workers in manufacturing industries for the immediately preceding
calendar year as published by the Georgia Department of Labor. 6

This mandatory average weekly wage is likely to create problems for
counties and municipalities when a volunteer fireman returns to his regu-
lar work because the employee's actual earnings from his regular employ-
ment are not considered in computing the average weekly wage at the
time of the accident. Under similar circumstances, courts have held that
the employer could not take credit for the employee's earnings from a
second job unless the second job was considered as concurrent similar
employment at the outset of the workers' compensation claim.3s

The amendment could actually work to the detriment of the employee
if courts hold that the county or municipality is entitled to terminate
compensation benefits when the injured fireman returns to any job ena-
bling him to earn wages equal to or in excess of the average industrial
wage. For example, an injured volunteer fireman may earn 300 dollars per
week in his regular job when the average industrial wage is 150 dollars per
week. As soon as he goes back to work half-time at his regular job, his
earnings would then equal the average industrial wage, and his entitle-
ment to benefits under Georgia Code Ann. sections 114-404 and 405"
would terminate. Thus, these sections will require considerable judicial
interpretation.

Similarly, the amendments make National Guard troops on state active
duty state employees for workers' compensation purposes.8 ' The method
of determining their average weekly wage is based upon the guardsman's
monthly pay and allowances.40

34. GA. CODE ANN. § 114-101 (Supp. 1981).
35. 1981 Ga. Laws 842 (codified at GA. CODE ANN. § 114-101 (Supp. 1981)).
36. 1981 Ga. Laws 842 (codified at GA. CODE ANN. § 114-402(5) (Supp. 1981)).
37. See, e.g., St. Paul-Mercury Indem. Co. v. Idov, 88 Ga: App. 697, 77 S.E.2d 327

(1953).
38. GA. CODE ANN. §§ 114-404 to -405 (Supp. 1981).
39. 1981 Ga. Laws 1585 (codified at GA. CODE ANN. § 114-101 (Supp. 1981)).
40. 1981 Ga. Laws 1585 (codified at GA. CODE ANN. § 114-402(5.1) (Supp. 1981)).
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IV. DEPENDENCY IN DEATH CASES

The most important workers' compensation case considered by the su-
preme court during the survey period was Insurance Co. of North
America v. Russell,4' in which the court struck down the conclusive pre-
sumption of dependency in favor of widows, but not widowers, under the
workers' compensation law. The court held that in order to recover bene-
fits after the death of an employee, the surviving spouse, whether male or
female, must prove total or partial dependency.'

Following claimant's wife's death, which arose out of and in the course
of her employment, claimant filed for workers' compensation benefits. He
submitted evidence of partial dependency on his wife and challenged in a
timely fashion the constitutionality of Georgia Code Ann. section 114-
414(a)43 on the ground that it denied him equal protection under the
fourteenth amendment of the United States Constitution since it estab-
lished a conclusive presumption of dependency for a wife but not for a
husband.

The administrative law judge found that claimant was not partially de-
pendent upon his deceased wife and declined to rule on the constitutional
question. After the full Board affirmed the administrative law judge's de-
cision, the superior court reversed the decision and sustained claimant's
constitutional challenge to the statute. The supreme court affirmed on the
basis of the United States Supreme Court opinion in Wengler v. Drug-
gists Mutual Insurance Co.,4" in which the Court held unconstitutional a
similar conclusive presumption of dependency under the Missouri work-
ers' compensation statute.46

Having found that the operation of the Georgia statute was unconstitu-
tional, the Georgia Supreme Court faced the problem of stating the
proper law by rewriting the statute.'6 The court determined that the leg-
islative intent was to require an able-bodied widower to show dependency
upon his deceased wife in order to claim death benefits. To accomplish
this result, the supreme court deleted the conclusive presumption of de-

41. 246 Ga. 269, 271 S.E.2d 178 (1981).
42. GA. CODE ANN. § 114-413(b) (Supp. 1981). The Georgia statute conclusively pre-

sumed that a wife was wholly dependent for support "upon a husband whom she had not
voluntarily deserted or abandoned at [the] time of the accident." GA. CODE ANN. § 114-
414(a) (1973). The statute also presumed that a husband was wholly dependent for support
"upon a wife with whom he lived at the time of her accident if he is then incapable of self
support and actually dependent upon her." GA. CODE ANN. § 114-414(b) (1973).

43. GA. CODE ANN. § 114-414(a) (1973).
44. 446 U.S. 142 (1980).
45. Mo. REV. STAT. § 287.240 (Supp. 1979).
46. Counsel for claimant suggested to the court that the entire Workers' Compensation

Act should be declared unconstitutional and that the tort system should be reinstated.
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pendency of widows, thus entitling widows to compensation only if they
can prove dependency. The case was remanded for a determination of the
deceased's average weekly wage to see if dependency in fact existed. 7

Before the supreme court's ruling in Russell, the court of appeals de-
cided the so-called "two widow" case. In Rush v. Holtzclaw,"' the courl
was called upon to determine which of two claimants was entitled to re-
ceive death benefits.

Charles Holtzclaw allegedly was married three times. Following his firsi
divorce, Holtzclaw immediately married Patricia Franklin. Although he
never divorced her, Holtzclaw voluntarily deserted Patricia Franklin aftei
about a year and a half. Believing that Holtzclaw had obtained a divorce
from her, Patricia later entered into a ceremonial marriage with Williarn
Rush. After Holtzclaw died in April 1978, Franklin and Rush continued
to live together as husband and wife until they separated in August 1978,

The second competing claimant, Harriet Holtzclaw, had entered into f
ceremonial marriage with Charles Holtzclaw after he abandoned Patricif
Franklin. It was undisputed that Harriet did not know of Holtzclaw'i
prior, undissolved marriage to Patricia Franklin. In fact, Harriet was liv.
ing with Holtzclaw, was solely dependent upon him for her support at th(
time of his death, and thought that she was his legal wife.

The State Board of Workers' Compensation ruled that the decedeni
was legally married to Patricia Franklin at the time of his death and thal
she was entitled to the death benefits as his widow. The superior courl
reversed the full Board decision, however, and reasoned that Patricig
Franklin could not legally have married Rush while Holtzclaw lived un-
less she obtained a divorce from Holtzclaw. After Holtzclaw died, the im.
pediment to her marriage to Rush was removed. Since she continued t(
live with Rush after the death of Holtzclaw, she could not be presumec
dependent upon Holtzclaw under the provisions of the Workers' Compen
sation Act. " The superior court awarded benefits to Harriet Holtzclaw M
an actual dependent.

The court of appeals agreed with the superior court's ruling that Patri.
cia Franklin had a valid common-law marriage to Rush upon the death oi
Charles Holtzclaw and that this destroyed the presumption of depen
dency. The court of appeals reversed the superior court on claimani
Holtzclaw's judgment, however, since she could not be married to dece
dent while he had a valid, undissolved marriage with Patricia Franklin
Although Harriet Holtzclaw believed she was decedent's wife and lega

47. For a complete discussion of the constitutional issues, see Saggese & Cox, Wengler v
Druggists' Mutual Insurance Company: No More Skirting the Issue of Sex Discrimina
tion in Workers' Compensation Dependency Statutes, 92 PEPPERDINE L. REV. - (1982).

48. 154 Ga. App. 4, 267 S.E.2d 316 (1980).
49. See GA. CODE ANN. § 114-414 (1973).
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widow, she was not entitled to benefits since, as a matter of law, she was
never married to him and, accordingly, was not his widow.

V. SCOPE OF EMPLOYMENT

In McElreath v. McElreath,50 claimant contracted to provide logs for
Georgia Pacific. The contract provided that claimant was to determine
the time, manner, and method of contract performance although he was
required to produce the logs at certain specified dates. Claimant fur-
nished, at his own cost and expense, all labor and materials. In return,
Georgia Pacific agreed to carry workers' compensation insurance on be-
half of claimant. Due to the nature of the job, it was impractical for
claimant to remove his equipment from the work site on a daily basis.
Leaving the equipment on the work site, however, resulted in various epi-
sodes of vandalism. While claimant was personally guarding his machin-
ery on a Sunday night, he was injured when his gun accidentally
discharged.

Since the facts were not in dispute, whether the injury arose out of and
in the course of claimant's employment was a question of law. The Board
ruled in favor of Georgia Pacific, but was reversed by the superior court.
The superior court's reversal was affirmed by the court of appeals on the
basis that the safeguarding and maintenance of claimant's machinery was
essential for the satisfactory completion of claimant's contract of employ-
ment with Georgia Pacific. The court stated that claimant's actions were
"reasonably necessary and incidental to his regular work."51 In determin-
ing the apparently expansive breadth of "scope of employment," the
court noted that claimant was not prohibited from safeguarding his ma-
chinery and that the contract of employment allowed claimant some dis-
cretionary authority.

The expansive breadth of the "scope of employment" referred to in
McElreath worked as a bar to plaintiff in Helton v. Interstate Brands
Corp.51 This was a tort action in which it was alleged that the employer
was negligent in failing to maintain a well-lighted and otherwise secure
parking lot and that his acts and omissions were both wilful and inten-
tional. Plaintiff, an employee of defendant, worked on the morning shift.
Twenty minutes before the shift began one morning, plaintiff arrived at
work and parked her automobile in the employees' parking lot adjacent to
defendant's plant. As plaintiff got out of her car, she was assaulted and

50. 155 Ga. App. 826, 273 S.E.2d 205 (1980).
51. Id. at 829, 273 S.E.2d at 208 (quoting Hall v. West Point Pepperell, Inc., 133 Ga.

App. 24, 26, 209 S.E.2d 659, 661 (1974)).
52. 155 Ga. App. 607, 271 S.E.2d 739 (1980).
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raped. The trial court granted summary judgment in favor of defendan
on the ground that plaintiff's exclusive remedy, if any, was that availabl
under the Workers' Compensation Act.

The court of appeals held at the outset that a felonious assault does no
prevent the resulting injury from being treated as an accident if the wilfu
act is not directed against the employee for reasons personal to the em
ployee.5 The court further held that the injury to plaintiff occurred "il
the course of" her employment since the assault took place on defen
dant's premises while plaintiff was going to work.

The more difficult question was whether the accident "arose out of
claimant's employment. The court of appeals found a causal connectiol
between the employment and the injury since the conditions of plaintiff'
employment not only provided the time and place for the assault, bu
actually contributed to an increase in the risk of attack. The hour a
which plaintiff was required to report to work and the location of th
company parking lot in the vicinity of an area of known criminal activit
provided the causal connection with her employment.

In Board of Trustees of the Policemen's Pension Fund v. Christy," th
supreme court reviewed the holdings of the court of appeals interpretin
the phrase "in line of duty," which is contained in the act that estal
lished the Policemen's Pension Fund in Atlanta.' The court of appeal
held, and the supreme court affirmed, that the "in line of duty" provisio
means the same as "arises out of and in the course of employment" unde
the Georgia Workers' Compensation Act." The act that incorporated th
pension fund provides that it shall not be affected by, nor shall it affec
any of the provisions of any workers' compensation law or similar laws. I
a canvass of the principles of statutory construction, the supreme corn
held that this provision did not preclude the application of workers' con:
pensation principles for the purpose of interpreting the limited breadth c
the phrase "in line of duty."

The court went on to hold that claimant's injuries were in fact incurre
"in line of duty." It focused on the fact that the police officer (1) we
proceeding from his home to his assigned duty post for the day, (2) we
operating his police motorcycle, (3) was in police uniform, and (4) we
within thirty minutes of his assigned post. In addition, the police officc
was on twenty-four hour call, and the police department had a rule pr(
viding that an officer appearing in public in uniform, though off dut
would be considered on duty. These facts militated against the fund an
in favor of the employee police officer. The same factors had previous]

53. GA. CODE ANN. § 114-102 (1973).
54. 246 Ga. 553, 272 S.E.2d 288 (1980).
55. 1933 Ga. Laws 213, as amended.
56. GA. CODE ANN. § 114-102 (1973).

336 [Vol. 3:



WORKERS' COMPENSATION

been developed in a claim by an employee against his employer.5 7

VI. AFFIRMATIVE DEFENSES

The Workers' Compensation Act provides that no compensation shall
be paid for an injury or death which was caused by an employee's wilful
misconduct.58 Among the statutory defenses is one that an injury due to
intoxication is not compensable.

The court of appeals clarified the scope of affirmative defenses by its
decisions in two cases. In Steed v. Liberty Mutual Insurance Co.," the
court held that the determination of whether a particular act resulting in
injury was wilful is a question of fact to be determined by the State
Board of Workers' Compensation. The Board's determination is binding
upon courts reviewing a workers' compensation award under the rule that
the Board's findings of fact must be affirmed if supported by any
evidence.

The first time the case was appealed, the court of appeals held that
when a claimant is injured as a result of a failure to stop at a railroad
crossing, the State Board of Workers' Compensation must determine
whether the action of the claimant was wilful.60 The court noted that
negligence was insufficient to support the defense. On remand, the Board
amended its award, ruling that claimant's "wilful misconduct" was the
proximate cause of his death.

In a similar factual setting, the court of appeals affirmed the award of
compensation to a claimant injured in a truck accident because there was
no evidence that claimant was either intoxicated or acting wilfully. In
Home Indemnity Co. v. White,6 claimant was a passenger in a vehicle
driven by a coemployee who was intoxicated at the time of the accident. 2

57. Indemnity Ins. Co. v. Bolen, 106 Ga. App. 684, 127 S.E.2d 832 (1962).
58. GA. CODE ANN. § 114-105 (1973). The other categories are intentionally self-inflicted

injury; injury growing out of an employee's attempt to injure another; wilful failure or re-
fusal to use a safety appliance; wilful failure to perform a duty required by statute; or the
wilful breach of any rule or regulation adopted by the employer and approved by the State
Board of Workers' Compensation brought to the knowledge of the employee prior to the
accident. Such defenses generally are considered to be affirmative defenses since the statute
provides that "[t]he burden of proof shall be upon him who claims an exemption or forfei-
ture under this seciton [sic]." Id. See generally, Georgia Dep't of Pub. Safety v. Collins, 140
Ga. App. 884, 232 S.E.2d 160 (1977).

59. 157 Ga. App. 273, 277 S.E.2d 278 (1981).
60. Terry v. Liberty Mut. Ins. Co., 152 Ga. App. 583, 263 S.E.2d 475 (1979).
61. 154 Ga. App. 225, 267 S.E.2d 846 (1980).
62. Tests of the driver's blood indicated that it had an alcohol content of 0.26% milli-

gram per liter. Id. at 226, 267 S.E.2d at 848. This is well above the level that creates a
conclusive presumption that the person was under the influence of alcohol. GA. CODE ANN.
§ 68A-902.1(b)(3) (1980). No tests were performed on claimant.
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Although there was testimony that claimant had consumed some alcohol
the evidence did not demand a finding that claimant was intoxicated no
that any alleged intoxication of claimant was the proximate cause of thi
accident.

The court of appeals held that the driver's intoxication was irrelevan
because claimant himself, not the driver of the vehicle in which claiman
was riding, must have been intoxicated for the defense to apply. Since th,
intoxication of claimant must be the proximate cause of the accident,'
the lack of any evidence showing that claimant was intoxicated and tha
the alleged intoxication of claimant was the proximate cause of the acci
dent required that the award be affirmed.

The court of appeals impliedly accepted the proposition that if a claim
ant is riding with an intoxicated driver, then this might constitute wilfu
misconduct preventing a recovery. Under the facts of the case, howevei
there was no evidence that claimant knew the driver was intoxicated t
the extent that his driving ability was impaired. Testimony by claiman
that he knew that the driver drank some alcohol every day did not consti
tute knowledge that the driver was an "habitual drunkard" within th
meaning of Georgia Code Ann. section 58-1061." The court of appeals dii
not discuss, however, what facts would support a conclusion that a persoi
is an habitual drunkard under this section.

VII. CHANGE OF CONDITION

In several cases the court of appeals sought to clear up the confusio:
concerning what must be proven in order to show a change in conditio:
under the present provisions of the Workers' Compensation Act." A]
though the court of appeals recognized in Peterson/Puritan, Inc. v. Day
that "[t]he definition of 'change of condition' in the current code sectio:
is quite different from that provided in the earlier enactment," 7 the corw

63. Terry v. Liberty Mut. Ins. Co., 152 Ga. App. 583, 263 S.E.2d 475 (1979); Bloodwort
v. Continental Ins. Co., 151 Ga. App. 576, 260 S.E.2d 536 (1979); Shiplett v. Moran, 58 G
App. 854, 200 S.E. 449 (1938).

64. GA. CODE ANN. § 58-1061 (Supp. 1981). This section provides:
Except as otherwise provided by law, any person who by himself or another shall
furnish or cause to be furnished or permit any person in his employ to furnish
alcoholic, spirituous liquors, or beverages to any person who is noticeably intoxi-
cated, or to any habitual drunkard whose intemperate habits are known to such
person, shall be guilty of a misdemeanor and upon conviction shall be punished as
for a misdemeanor.

Although the court is unclear on this point, apparently defendant alleged as a defense thi

claimant violated this section by furnishing alcoholic beverages to an habitual drunkard.
65. GA. CODE ANN. § 114-709 (Supp. 1981).
66. 157 Ga. App. 827, 278 S.E.2d 674 (1981).
67. Id. at 829, 278 S.E.2d at 676.

[Vol. 3'338



WORKERS'- COMPENSATION

held that when an employer tries to terminate compensation, the burden
is on the employer to "show the ability to return to work and that suita-
ble -work is available.""

In Peterson/Puritan, the court discussed the type of evidence that
would be acceptable to show that a claimant has undergone a change of
condition. Once the employer has shown that the claimant is physically
capable of returning to work, the employer must show the availability of
suitable work. When an employer seeks to terminate compensation, he
must inform the claimant of the availability of suitable employment prior
to suspension of Workers' Compensation benefits.

Cases arising under the statute governing change of condition prior to
the 1978 amendments had held that an employer did not have to make a
specific job offer."9 Nothing in Peterson/Puritan required that an em-
ployer offer work to a claimant. The court adopted the standards estab-
lished in prior change of condition cases. An employer may fulfill the bur-
den of showing the availability of suitable work when a claimant has been
declared medically capable of performing light duties by offering a job to
the claimant and showing at the hearing that the claimant had knowledge
of the offer.70

The standard stated in Peterson/Puritan was applied by the court of
appeals in Smith v. Van's Equipment Co. 7 1 Claimant suffered an on-the-
job injury for which he was paid compensation. He returned to work for
approximately one month, but had to stop because of his compensable
injuries. Later he was offered a different job characterized by the em-
ployer as "light work." Claimant refused the job offer on the ground that
it was substantially the same as his old job.

The State Board of Workers' Compensation suspended compensation
payments on the basis that claimant had experienced a change in condi-
tion, but the court of appeals reversed, this ruling. The court held that

68. Id.
69. DeKalb County Merit Sys. v. Johnson, 151 Ga. App. 405, 260 S.E.2d 644 (1979);

Southern Cotton Oil Co. v. Lockett, 150 Ga. App. 835, 258 S.E.2d 644 (1979); Spell v. Trav-
elers Ins. Co., 147 Ga. App. 160, 248 S.E.2d 292 (1978); Jackson v. Seaboard Fire & Marine
Ins. Co., 144 Ga. App. 531, 241 S.E.2d 636 (1978); Hercules, Inc. v. Adams, 143 Ga. App. 91,
237 S.E.2d 631 (1977); Hopper v. Continental Ins. Co., 121 Ga. App. 850, 176 S.E.2d 109
(1970).

70. The appeals court specifically adopted the holding in Hercules, Spell, and Southern
Cotton Oil Co., supra note 65, and noted "that neither the old Code Ann. § 114-709 nor any
of the cases just cited is inconsistent with the 'change of condition' language in Code Ann. §
114-709 as amended in 1978, at least in cases where an employer seeks to terminate compen-
sation because of the claimant's ability to return to work." 157 Ga. App. at 829, 276 S.E.2d
at 676. It is conceivable that in other situations, in which claimant is alleging a change of
condition, the decisions of the court of appeals rendered prior to the 1978 amendments are
not binding on the State Board of Workers' Compensation.

71. 158 Ga. App. 460, 280 S.E.2d 870 (1981).
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the employer did not show that claimant's physical condition had in
proved to the point that he could perform the light work. It interprete
Peterson/Puritan as requiring not only a showing by the employer thi
work was available, but that claimant's physical condition had improve
to the point that the work was suitable for claimant. Since there was n
evidence of an ability to return to work other than claimant's promise t
try the new job, the employer failed to carry its burden of proof.

The failure of the insurer to show that work was actually available t
claimant was the basis for continuing compensation in Commercial Unio
Insurance Co. v. Weeks." Unlike the evidence in Smith, the insurer i
Weeks demonstrated that claimant had experienced physical improv
ment since the accident and that there was no physical reason that clain
ant could not return to work. Claimant had been self-employed at th
time of the accident. The insurer argued that claimant had work availab]
to him since he could return to his old business.

The administrative law judge ruled that claimant had experienced
change in condition from total disability to partial disability. The fu
Board accepted the argument advanced by claimant that his constructio
business was no longer viable and that, therefore, no work existed thE
claimant could assign to himself. Because claimant was unemployed wit
no source of income, the full Board found that claimant remained total]
economically disabled. The court of appeals affirmed the Board's dec:
sion since the insurer failed to show the actual existence of any wor
available to claimant in his impaired capacity.

When an employer seeks to suspend compensation on the theory that
claimant has sustained a change in condition, he must be prepared t
demonstrate that claimant has experienced a physical change for the bel
ter, that the claimant has knowledge of the availability of suitable worl
and that the available work will decrease or eliminate the loss of incom
due to an accident. The failure to prove one of these factors will justif
the continuation of compensation for the claimant.

VIII. PROCEDURAL DECISIONS BY THE COURT OF APPEALS

The court of appeals rendered a surprising number of procedural deci
sions during the past year. These cases addressed various aspects of tb
trial, appeal, settlement, and enforcement of workers' compensatio
cases.

A. Appeals

Probably the most interesting decision rendered by the court of appeal

72. 155 Ga. App. 20, 270 S.E.2d 259 (1980).
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pertaining to appellate procedure in the workers' compensation area was
the court's decision in Fowler v. Aetna Casualty & Surety Co. 7 3 The deci-
sive issue in Fowler was whether the six month rule of Georgia Code Ann.
section 3-808, 7 which applies to dismissals in the superior court, governs
an appeal in a superior court from an award of the State Board of Work-
ers' Compensation.

On July 18, 1979, the Board entered an award denying compensation.
On July 27, 1979, claimant applied to the State Board of Workers' Com-
pensation for an appeal to the Superior Court of Gordon County. The
Board subsequently allowed the appeal and forwarded the requisite docu-
ments to the Superior Court of Gordon County on or about August 15,
1979.

On November 2, 1979, claimant's appeal was dismissed by the Superior
Court of Gordon County on the ground that the injury occurred in Whit-
field County and that, therefore, the Superior Court of Gordon County
was without jurisdiction to entertain the appeal.7 On March 25, 1980,
claimant, who was then represented by different counsel, applied to the
Board for an appeal to the Superior Court of Whitfield County and relied
in part on the six month saving provision. The application was denied by
the Board on April 15, 1980. The denial was subsequently affirmed by the
Superior Court of Whitfield County on September 15, 1980.

The court of appeals determined that an appeal of a workers' compen-
sation case to a superior court constitutes a "case" within the meaning of
the six month saving provision. The court further held that the saving
statute applies to involuntary as well as to voluntary dismissals. There-
fore, the fact that the original dismissal of the appeal in Gordon County
was involuntary did not prevent the application of the statute.

Finally, the court held that the Workers' Compensation Act confers
subject matter jurisdiction on the superior courts of this state, but does
not make venue mandatory and exclusive .7 A prerequisite for application
of the saving statute is that the original action must be valid. If venue
had been mandatory and exclusive in Fowler, the original appeal in
Gordon County would not have been a valid action. Accordingly, applica-
tion of the six month rule would have been precluded.

In arriving at its decision, the court of appeals had to reconsider Porter

73. 159 Ga. App. 190, - S.E.2d - (1981).
74. GA. CODE ANN. § 3-808 (1975). This section provides, in pertinent part: "[I]f a

plaintiff shall discontinue or dismiss his case, and shall recommence within six months, such
renewed case shall stand upon the same footing, as to limitation, with the original
case. . . "

75. GA. CODE ANN. § 114-710 (Supp. 1981).
76. See GA. CODE ANN. § 114-710 (Supp. 1981).
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v. Employers Liability Insurance Co.77 In Porter, claimant was injured in
Walton County and the award of the State Board of Workers' Compensa-
tion was appealed to the Superior Court of Fulton County. The court in
Porter held that the Superior Court of Fulton County was without sub-
ject matter jurisdiction to entertain the appeal and that the Fulton
County court's judgment was void. The court in Fowler postulated that
the effect of the ruling in Porter thwarted the remedial purposes of the
saving statute and the Workers' Compensation Act. Porter and its prog-
eny were therefore overruled insofar as they held that the venue provi-
sions were jurisdictional.

7
8

In Transport Insurance Co. v. Ferguson,79 the court of appeals enter-
tained the question of whether a written motion to the full Board to re-
mand the case for the purpose of taking additional evidence is discretion-
ary with the Board. The court held that such a remand is discretionary,
analogizing this type of motion for remand to the principles applicable in
passing on motions for a new trial based on newly discovered evidence. 0

77. 85 Ga. App. 497, 69 S.E.2d 384 (1952), overruled, Fowler v. Aetna Cas. & Sur. Co.,
159 Ga. App. 190, - S.E.2d - (1981).

78. Surprisingly, the court did not rely more on the provisions of Georgia Code Ann.
section 114-710 (Supp. 1981) in arriving at its decision. Although section 114-710 does pro-
vide that an appeal from the final award of the State Board of Workers' Compensation is to
be made to the superior court of the county in which the injury occurred, it also provides:

The party conceiving himself to be aggrieved may file an application in writing
with the board asking for an appeal from any such order or decree, stating gener-
ally the grounds upon which such appeal is sought. In the event such appeal is
filed as hereinbefore provided, the board shall, within thirty days from the filing
of the same, cause certified copies of all documents and papers then on file in
their office in the matter, and a transcript of all testimony taken therein, to be
transmitted with their findings and order or decree to the clerk of the superior
court to which the case is appealable, as hereinbefore set out.

GA. CODE ANN. § 114-710 (Supp. 1981) (emphasis added).
A possible interpretation of the foregoing provisions would be that it is the Board's re-

sponsibility to transmit the record in the case to the proper superior court and that nowhere
is it required that claimant specify the proper venue in his notice of appeal. Certainly the
Fowler decision is not inconsistent with section 114-710. We can all take a certain amount of
relief in the fact that an appeal, within the time allowed by law, but to the wrong county,
will not be barred on venue grounds.

79. 156 Ga. App. 715, 275 S.E.2d 354 (1980).
80. Georgia Code Ann. section 114-708 (Supp. 1981) provides, in pertinent part:

All of the members may remand to a single member or deputy director any case
before them for the purpose of reconsideration and correction of apparent errors
and omissions and issuance of a new award, with or without the taking of addi-
tional evidence, or for the purpose of taking additional evidence for consideration
by the full board in rendering any decision or award in the case.

Similarly, GA. BD. OF WORKERs' COMPENSATION R. 708(d) provides that the State Board of
Workers' Compensation "will apply the law of Georgia regarding the nature and character
of newly discovered evidence required for the granting of a new trial." A new trial may be
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The court rejected the employer's and the carrier's contention that the
motion to remand was misconstrued as one based on newly discovered
evidence. The court noted, however, that appellant's motion failed to set
forth what the testimony, both medical and lay, would produce upon re-
mand. Thus, the court implied that this information should be contained
in any motion to remand for the purpose of taking additional evidence.

Appellate courts that review workers' compensation awards "may only
affirm, reverse or, under certain circumstances, remand the controversy to
the Board for further hearings in conformity with the judgment and opin-
ion of the court." 81 In Willis v. Holloway,s8 the superior court reinstated
the findings of the administrative law judge over those of the full Board.
The court of appeals withheld ruling on the merits of the appeal and re-
versed the judgment with direction that the superior court confine itself
to the dictates of the statute.

The court of appeals accepted discretionary appeal in three cases con-
cerning the "any evidence" rule. The any evidence rule is still vital, and
Howard Sheppard, Inc. v. McGowan" is still controlling law on the appli-
cation of that rule. Perhaps the most detailed any evidence rule case was
Rains v. Ford Motor Co." In Rains, claimant was awarded compensation
benefits based on an aggravation of various preexisting conditions, and
this award was affirmed by the full Board. The superior court held that
there was no competent evidence to support the award and reversed the
Board's decision.

The facts of the case are fairly complicated. In summary, claimant had
a number of preexisting conditions that included urinary and gynecologi-
cal problems. In October 1977, she slipped and fell, injuring her coccyx.
Thereafter she underwent hospitalization and surgery on numerous occa-
sions. The primary dispute on appeal was the wording of the administra-
tive law judge's award. The administrative law judge found that claimant
was totally disabled. He did not make clear, however, whether the dis-
ability was caused by her non-job-related problems or whether these
problems were simply aggravated, which, combined with the coccyx in-
jury, rendered claimant totally disabled. The court of appeals undertook
a detailed analysis of the evidence in the case and held that there was
sufficient competent evidence to support the award. Indeed, the court

granted by the trial court when "any material evidence, not merely cumulative or impeach-
ing in its character. . . shall be discovered . . . after the rendition of a verdict." GA. CoDE
ANN. § 70-204 (1963).

81. Willis v. Holloway, 154 Ga. App. 3, 267 S.E.2d 795 (1980). See GA. CODE ANN. § 114-
710 (Supp. 1981).

82. 154 Ga. App. 3, 267 S.E.2d 795 (1980).
83. 137 Ga. App. 408, 224 S.E.2d 65 (1976).
84. 158 Ga. App. 808, - S.E.2d - (1981).
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held that the administrative law judge did not need to be so "strained" ii
finding that claimant's injury on the job aggravated her many preexistin
medical problems."

In Lott v. Swift & Co.," claimant suffered during the course of his em
ployment two accidents which resulted in back injuries. Both accident
occurred in 1972. As a result of a gradual worsening of his condition
claimant was unable to work. The parties stipulated that the employe
had notice of the accident within thirty days of the last day that claiman
actually worked.

The question before the court of appeals was whether the original clai
was filed within one year from the "date of injury." Apparently, the su
perior court found that the date of injury was in 1972. Under the "nev
accident" line of cases,87 the court determined that there was sufflicien
evidence to authorize the Board to determine that claimant suffered J
new injury as of the last date of his employment and that his claim wa
filed within one year from the date he was forced to cease employment
The court of appeals held that the superior court's reversal was erro
under the any evidence rule. Hence, an award by the State Board o
Workers' Compensation that is not erroneous as a matter of law and tha
is supported by the evidence must be affirmed."

B. Procedures for Approval of Stipulated Settlements

Denton v. United States Fidelity & Guaranty Co.89 was perhaps thi
most unusual workers' compensation decision rendered in the past yea
The facts of the case give an interesting insight into the procedures usei
by the State Board of Workers' Compensation when approving stipulatei
settlements."

In Denton there was an acknowledged compensable injury. A settle
ment was stipulated in which the parties agreed to a complete dispositio
of all claims that resulted from the injury. In addition to providing fo
the payment of certain medical bills, the settlement provided for a 30,0(
dollar payment to claimant, 10,000 dollars of which was credited as ai
advance. The agreement was submitted in the form of a stipulated settle
ment agreement to the Board for approval. A settlement is not bindin

85. This language is of some concern with regard to the sufficiency of findings of fac
generally in compensation awards since often these awards are not very explicit.

86. 157 Ga. App. 152, 276 S.E.2d 664 (1981).
87. See Central State Hosp. v. James, 147 Ga. App. 308, 248 S.E.2d 618 (1978).
88. See also Hunkapillar v. Utica Mut. Ins. Co., 157 Ga. App. 300, 277 S.E.2d 295 (1981]

which affirmed the vitality of the any evidence rule.
89. 158 Ga. App. 849, - S.E.2d - (1981).
90. Georgia Code Ann. section 114-106 (Supp. 1981) establishes the rule that settlement

of contested cases are to be encouraged.
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until the Board approves an award conforming to the terms of the settle-
ment. 1 Upon the entry of such an award the Board is prohibited from
amending, modifying, or changing the agreement in any manner. More-
over, the settlement is not subject to review by the full Board under
Georgia Code Ann. section 114-709. 9"

On March 17, 1980, the Board issued an award approving the settle-
ment stipulation submitted by the parties. Claimant had died, however,
on March 15, 1980, due to causes unrelated to his on-the-job injury. Both
the employer and carrier advised the Board that they had revoked their
consent to the settlement. The Board then issued a "corrected award"
dated April 1, 1980, which acknowledged that claimant had died on
March 15, 1980, but further stated that the Board had approved the stip-
ulated settlement "on or before March 14, 1980." The award was not is-
sued until March 17, 1980, because it had been delivered to a clerk for
preparation, but, due to the press of business, was not typed and mailed
until March 17, 1980.

The "corrected award" was appealed to the superior court, which re-
versed the Board and held that the amended award was void under the
provisions of Georgia Code Ann. section 114-106.9" The court of appeals
reversed the superior court and reinstated the corrected award. The court
focused on the provision in section 114-106 that requires the Board's ap-
proval of settlement stipulations and held that the settlement was bind-
ing on the date of approval. This was the case despite the fact that the
statute uses the word approval and the entry of an award conforming to
the terms of the settlement. The court of appeals basically adopted the
Board's position that the actual entry of the award was merely a ministe-
rial act providing a permanent record of the Board's decision and a me-
dium for conveying that decision to the parties. The court described the
award of April 1 as providing additional information reflecting the ap-
proval of the settlement stipulation on or before March 14, 1980, and re-
fused to characterize the award as an amendment of the March 17 award.

A 1981 amendment to Georgia Code Ann. section 114-918 states that
employers or insurers must keep the Administrator of the Subsequent In-
jury Trust Fund informed of any proposed settlement agreement between
the employee and the employer after the Fund has entered into a reim-
bursement agreement or when such reimbursement has been ordered by
the Board.' 4 The amendment further provides that both the employer
and the insurer are to obtain the approval of the Fund concerning any
such settlement prior to submitting the settlement to the Board for ap-

91. GA. CODE ANN. § 114-106 (Supp. 1981).
92. GA. CODE ANN. § 114-709 (Supp. 1981).
93. GA. CODE ANN. § 114-106 (Supp. 1981).
94. GA. CODE ANN. § 114-918(a) (Supp. 1981).

.1981]



MERCER LAW REVIEW

proval. If approval of the Fund is not obtained prior to the Board's ap-
proval of the settlement agreement, the reimbursement agreement will be
void. The Board, upon petition by the Fund, will then issue an order re-
scinding the reimbursement agreement. The amendment also enables the
parties to reach a compromise settlement with the Fund on the question
of reimbursement.9

The Fund also must be kept informed of any settlement negotiations in
cases in which it has agreed to or has been ordered to reimburse the em-
ployer or insurer for a portion of the settlement." In these cases, it
would be wise to make the Fund a party to the stipulation itself. Another
recommendation is that the Fund be kept informed of settlement negotia-
tions in cases in which there is a potential claim against the Fund even
though the Fund has not agreed to reimbursement.

C. Sufficiency of Awards

In Cooper v. Simmons Co., 7 benefits were denied on the basis that
claimant failed to sustain the burden of proof of disability in excess ol
seven days.'8 Claimant was injured on June 15, 1978. He was discharged
from treatment and authorized to return to work without restrictions on
June 20, 1978. Claimant contended that no consideration was given tc
subsequent medical reports that indicated a need for further treatment.
The court noted that, although these records were not specifically re-
ferred to by the administrative law judge, they were clearly considered by
virtue of the reference in the award to several follow-up visits made by
claimant to the doctor.

The full Board's award specifically stated that it considered de novo all
of the evidence and made the findings and conclusions of the administra-
tive law judge its own. Accordingly, the argument that the Board failed tc
consider the evidence was without merit and the award was affirmed on
the basis of the any evidence rule.

In Nationwide Mutual Insurance Co. v. Geores," the court of appeals
reiterated the proposition that the full Board need not make a verbatim
recitation of the findings made by the administrative law judge. The ful]
Board is entitled to make specific reference to findings in the administra-
tive law judge's award that are not inconsistent with the specific findings
set forth in the full Board's award. The general rule is that findings ol
fact need only be sufficient to enable the losing party to intelligently pre-

95. GA. CODE ANN. § 114-918(b) (Supp. 1981).
96. GA. CODE ANN. § 114-918(a) (Supp. 1981).
97. 154 Ga. App. 260, 267 S.E.2d 866 (1980).
98. See GA. CODE ANN. § 114-705(b) (Supp. 1981).
99. 154 Ga. App. 67, 267 S.E.2d 463 (1980).
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pare his appeal and to enable the reviewing court to intelligently consider
the appeal.

D. Payment Procedures under the New Act

In what was potentially the most important issue before the court of
appeals during the survey period, the court had the opportunity finally to
decide the effect of failure to file a notice to controvert as required by
Georgia Code Ann. section 114-705(h). 100 In Commercial Union Assur-
ance Co. v. R.C. Van Lines, Inc.,105 the court granted discretionary appeal
to review a superior court order which had declared null and void the
requirement that a notice to controvert be filed. The superior court had
so ruled because it felt that the requirement encouraged unnecessary liti-
gation contrary to the public policy of this state. The court of appeals
held that the constitution grants the legislature, and not the courts, the
power to decide public policy and to implement that policy. Courts are
bound, of course, to follow laws that are constitutional. The court of ap-
peals concluded that the trial court erred in declaring the statutory provi-
sion null and void.

The court failed to interpret the requirement that a notice to contro-
vert be filed. In fact, the court held that section 114-705(h) was inapplica-
ble to the present case even though the compensation payments made by
the carrier were made after the effective date of the section since the pay-
ments applied to periods of disability occurring before the effective date
of the section.1 0 2

E. Enforcement of Workers' Compensation Judgments

During the survey period, the court of appeals also considered a case
concerning the proper method for enforcement of a workers' compensa-
tion award. In Jax Car Wash Manufacturing, Inc. v. Davis,108 claimant
received an award of compensation from the Board. He instituted a gar-
nishment proceeding in the superior court based upon a judgment in the
same court arising from the workers' compensation claim.104 Claimant
served a summons of garnishment upon Nationwide Insurance Company.

100. GA. CODE ANN. § 114-705(h) (Supp. 1981).
101. 156 Ga. App. 420, 274 S.E.2d 781 (1980). Note that one of the authors participated

in argument of this case.
102. The court of appeals has recently granted discretionary appeal in two cases in

which the superior court held that failure to file a notice to controvert constituted a bar to
denial of liability. Raines & Milam v. Milam, No. 63156 (Sept. 26, 1981); Linder v. Alterman
Foods, Inc., No. 156 (Sept. 16, 1981).

103. 156 Ga. App. 729, 275 S.E.2d 685 (1980).
104. See GA. CODE ANN. § 114-711 (Supp. 1981).
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The insurer failed to answer the summons within the time required a
though it later filed an untimely answer that was dismissed. Judgmel
by default was entered against Nationwide.

The court of appeals held that the judgment against Nationwide wi
not void on its face and, therefore, that it could not be attacked in ar
court by any person under the provisions of the Civil Practice Act.105 Fu:
thermore, no attack was made on the judgment by any method of direi
attack authorized by the Civil Practice Act.1 '"

The court also held that claimant had sufficiently met the requiremel
of showing good cause under the provisions of Georgia Code Ann. sectic
114-711,1" which provides, in pertinent part, "where the payment of con
pensation is insured or provided for in accordance with the provisions i
this Title, no such judgment shall be entered nor execution thereon il
sued, except upon application to the court and for good cause shown."

IX. AssEssMENT OF ATTORNEYS' FEES

The Workers' Compensation Act, which went into effect July 1, 197
provides for the assessment of attorneys' fees against an opposing part
upon a determination that proceedings have been brought, prosecuted, (
defended without reasonable grounds, or if any provision of Georgia Coc
Ann. section 114-70510' has been violated without reasonable ground
The assessment of attorneys' fees is in addition to the compensation o
dered and is payable in a lump sum to the attorney for the nonoffendir
party.

10'
The leading case in this area is Liberty Mutual Insurance Co. v. KirJ

land," Oin which the court of appeals expressly disapproved the methc
used by the Board in assessing attorneys' fees. Prior to Kirkland, ti
Board assessed attorneys' fees based on a percentage of compensatic
benefits accrued to date and continuing into the future, not to exceed 4(
weeks. Attorneys' fees assessments were over and above the compens4
tion payable to claimant. In essence, the assessment was based on t
standard contingency fee contracts used by claimants' attorneys in wor
ers' compensation cases.

The court of appeals disapproved the award for two reasons. Firs
evidence of the reasonable value of services rendered was not presente

105. GA. CODE ANN. § 81A-160(a) (1977).
106. GA. CODE ANN. § 81A-160(b) (1977).
107. GA. CODE ANN. § 114-711 (Supp. 1981).
108. GA. CODE ANN. § 114-705 (Supp. 1981).
109. GA. CODE ANN. § 114-712(b) (Supp. 1981).
110. 156 Ga. App. 576, 275 S.E.2d 152 (1980).
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Second, the assessment was not made in a "lump sum" as specified by the
statute."1 To assess properly attorneys' fees, evidence must be presented,
and the award must grant a fee in a lump sum. Evidence sufficient to
authorize an award of attorneys' fees would not necessarily be limited to
the hours devoted to the case. Claimant's attorney also may qualify as an
expert on the reasonable value of his services.

In Union Carbide Corp. v. Coffman,"' the Board's assessment of attor-
neys' fees and penalties was erroneous because the award was silent on
whether the employer's failure to make payments without an award' s

was "without reasonable grounds."1 1
4 This finding is a prerequisite for

the assessment of attorneys' fees.111 In Coffman, the assessment of attor-
neys' fees was also improper because the assessment was not in a "lump
sum" and there was no evidence presented on the reasonable value of the
services rendered by claimant's attorney." 6

In an apparent response to Kirkland, the General Assembly eliminated
the requirement that assessment of attorneys' fees must be in a "lump
sum" by amending Georgia Code Ann. section 114-712.11 " This amend-
ment, effective April 7, 1981, gives the Board the authority to award a
continuing assessment of attorneys' fees without limitation.

X. INSURANCE

The legislature and the courts both considered several issues relating to
the provisions of the workers' compensation law requiring employers ei-
ther to provide insurance or to qualify as self-insurers for the payment of
compensation benefits. As the cost of compliance with workers' compen-
sation laws rises, there will be increased emphasis on premiums and self-
insurance programs.

The denial of a 20.7 percent increase in workers' compensation insur-
ance premiums by the Insurance Commissioner' s led to the action con-
sidered by the court of appeals in National Council on Compensation
Insurance v. Caldwell." 9 A challenge to the Insurance Commissioner's or-
der that set workers' compensation rates was filed in the Superior Court

111. GA. CODE ANN. § 114-712(b)(3) (Supp. 1981).
112. 158 Ga. App. 360, 280 S.E.2d 140 (1981).
113. GA. CODE ANN. § 114-705 (Supp. 1981).
114. 158 Ga. App. at 362, 280 S.E.2d at 142.
115. GA. CODE ANN. § 114-712(b) (Supp. 1981).
116. Sunbelt Airlines v. Hunt, 158 Ga. App. 429, 280 S.E.2d 435 (1981); Travelers Ins.

Co. v. Blake, 158 Ga. App. 418, - S.E.2d - (1981).
117. 1981 Ga. Laws 805 (codified at GA. CODE ANN. § 114-712 (Supp. 1981)).
118. A 6.9% increase was granted.
119. 154 Ga. App. 528, 268 S.E.2d 793 (1980).
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of Fulton County. The trial court relied on two utility rate cases'"0 an
held that it had jurisdiction to review the order only if a constitutioni
attack was made on the decision.

The court of appeals, however, felt that the superior court's applicatio
of utility rate cases to insurance premium rate proceedings was unwai
ranted. Instead, the court held that direct review of the rates set by th
Commissioner was sanctioned by the Workers' Compensation Act. T
legislation that allows the Insurance Commissioner to regulate worker
compensation premiums specifically provides for appeals from the dec
sion of the Commissioner.1 21 The manner of judicial review is not goi
erned by the provisions of the insurance code 2 2 since the rate-makin
proceeding was held by the Commissioner pursuant to the enabling leg
lation in the Workers' Compensation Act'2 8 and the hearing requiremen
of the Administrative Procedure Act.124 Accordingly, the National Counc
on Compensation Insurance had standing to challenge the Insuran(
Commissioner's actions under the Administrative Procedure Act requir,
ment that there be a contested case"' since any party at interest'"
authorized to appeal by the Workers' Compensation Act.

An attempt to recover an increase in premiums from a third-par
tortfeasor was thwarted in North Georgia Electric Membership Corp.
Thomason & Holsonback Construction Co. 1 27 Claimant was injured by
third party in a situation arising out of and in the course of claimant
employment. When the employer's premiums were increased, allegedly
a result of the loss experienced in the claim, the employer sought to r4
cover the amount of the increased premium from the third-parl
tortfeasor. The employer contended that it was entitled to recover base
upon common-law indemnity. The exclusive remedy provisions of tl
Workers' Compensation Act provide for actions against third-par
tortfeasors by injured claimants.' 2

8

The court disagreed with this contention and affirmed the trial court
dismissal of the claim for failure to state a cause of action. Common-la
indemnity applies to situations in which a party is compelled to pay dan

120. Georgia Power Co. v. Allied Chem. Corp., 233 Ga. 558, 210 S.E.2d 696 (1975); Gee
gia Power Co. v. Georgia Pub. Serv. Comm., 231 Ga. 339, 201 S.E.2d 423 (1973).

121. Georgia Code Ann. section 114-609 (1973) provides: "Any party at interest mA
appeal from any decision of the Insurance Commissioner, made under this section, in tl
manner provided by law."

122. GA. CODE ANN. §§ 56-226 to -227 (1977).
123. GA. CODE ANN. § 114-609 (1973).
124. GA. CODE ANN. § 3A-114 (1975).
125. GA. CODE ANN. § 3A-120 (Supp. 1981).
126. GA. CODE ANN. § 114-609 (1973).
127. 157 Ga. App. 719, 278 S.E.2d 433 (1981).
128. GA. CODE ANN. § 114-103 (Supp. 1981).
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ages because of liability imputed as a result of a tort committed by an-
other. The party forced to pay damages may then seek indemnity from
the original tortfeasor.

In the workers' compensation context, the employer has no wrong im-
puted to it nor is it held vicariously liable. The employer's obligation to
pay compensation benefits arises regardless of fault. Furthermore, an in-
crease in insurance premiums is too remote to be recoverable as damages.
Since the third-party tortfeasor did not owe a duty to the employer to
refrain from negligently injuring employees, the increased premiums can-
not be said to have proximately resulted from a tort committed against
the employer.

A similar attempt by an insurer to recover death benefits paid pursuant
to the Longshoremen's and Harborworker's Compensation Act 1"0 from a
third-party tortfeasor under a subrogation theory was rejected in Liberty
Mutual Insurance Co. v. Georgia Ports Authority."'8 Subrogation does
not exist in Georgia unless expressly created by statute.""1 An insurer
under the Workers' Compensation Act does not have any subrogation
rights."8 ' The court refused to allow subrogation judicially unless author-
ized by the legislature.

The General Assembly also enacted an entirely new chapter authorizing
and regulating the formation of group self-insurance funds.8 8 A group
self-insurance fund is a joint fund for workers' compensation established
by a trade association, professional association, or groups of municipali-
ties, school boards, or hospital authorities. 84 These funds are established
by the authorized groups to reduce administrative expenses and to en-
courage claim reduction through active loss prevention, loss control, and
rehabilitation programs.1 8

The principal change between the new scheme and the superseded stat-
ute'3 is that each fund may now post a surety bond in an amount equal
to thirty-five percent of the normal annual premium, upon approval of
the Insurance Commissioner, in lieu of a deposit of securities equal to

129. 33 U.S.C. §§ 901-950 (1976 & Supp. III 1979).
130. 155 Ga. App. 940, 274 S.E.2d 52 (1980).
131. See Aetna Ins. Co. v. Windsor, 133 Ga. App. 159, 210 S.E.2d 373 (1974); Atlantic Ice

& Coal Corp. v. Wishard, 30 Ga. App. 730, 119 S.E. 429 (1923).
132. Aetna Ins. Co. v. Windsor, 133 Ga. App. 159, 210 S.E.2d 373 (1974); Atlantic Ice &

Coal Corp. v. Wishard, 30 Ga. App. 730, 119 S.E. 429 (1923). In 1922, the legislature enacted
a provision allowing subrogation in workers' compensation cases, 1922 Ga. Laws 185, 186,
but repealed the statute in 1972. 1972 Ga. Laws 3.

133. GA. CODE ANN. 99 114-601a to -632a (Supp. 1981).
134. GA. CODE ANN. 9 114-602a(1) (Supp. 1981).
135. GA. CODE ANN. § 114-601a (Supp. 1981).
136. 1980 Ga. Laws 1686.
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twenty-five percent Of the normal annual premium."' 7 In addition, the re-
quirement that a fund acquire specific and aggregate excess insurance
policies with liability limits of at least one million dollars, with limits and
retention amounts acceptable to the Georgia Secretary of State, has been
replaced with a provision requiring that a fund acquire specific and aggre-
gate excess coverage with terms, liability limits, cancellation provisions,
and retention amounts acceptable to the Insurance Commissioner. Fur-
thermore, there are no minimum liability limits specified in the new
statute.188

The amount of a surety bond that must be posted by a fund estab-
lished by a group of municipalities, counties, or school boards has been
reduced from fifteen percent of the normal annual premium to ten per-
cent. If acceptable to the Insurance Commissioner, this type of fund may
elect to post a surety bond in an amount equal to fifteen percent of the
normal annual premium.' 3

9

The requirement that a fund maintain a minimum surplus and a mini-
mum expendable surplus of not less than 200,000 dollars has been re-
duced to a requirement of not less than 150,000 dollars, although a differ-
ent figure may be specified by the Insurance Commissioner.1 40 Under the
preexisting statute, the Georgia Secretary of State could waive the mini-
mum surplus requirement if a fund shows that all members have a com-
bined net worth of twenty-five million dollars.1 4 ' The new enactment
transfers the regulation of funds to the Insurance Commissioner and al-
lows the establishment of smaller surplus requirements if a fund can show
conclusively that its maximum annual liability is less than or equal to the
total annual premiums collected.

XI. INTERACTION WITH "No-FAULT"

In Brown v. Boston Old Colony Insurance Co.," the court of appeals
and the supreme court both wrestled with the question of what happens
when a claimant is injured in an automobile collision arising out of and in
the course of employment when the employer not only provides workers'
compensation coverage but also has purchased both basic "no fault"'143

coverage and optional coverage with greater benefits.'" The court of ap-

137. GA. CODE ANN. § 114-612a(a) (Supp. 1981).
138. GA. CODE ANN. § 114-612a(b) (Supp. 1981).
139. GA. CODE ANN. § 114-612a(a) (Supp. 1981).
140. GA. CODE ANN. § 114-613a (Supp. 1981).
141. 1980 Ga. Laws 1686, 1698.
142. 247 Ga. 287, 275 S.E.2d 651 (1981) rev'g Boston Old Colony Ins. Co. v. Brown, 155

Ga. App. 767, 272 S.E.2d 755 (1980).
143. GA. CODE ANN. § 56-3403b (1977).
144. GA. CODE ANN. § 56-3404b (1977). This section is incorrectly cited in the supreme
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peals reversed a holding by the trial court in a declaratory judgment ac-
tion that allowed a claimant to recover both workers' compensation and
"no-fault" benefits. The court of appeals felt that the issue was controlled
by Freeman v. Ryder Truck Lines, Inc.,"6 in which the supreme court
had held that the insurance code prevented a recovery of no-fault benefits
from the employer once a claimant elects to receive workers' compensa-
tion benefits.

The supreme court noted that the insurance code was amended after
the supreme court decision in Freeman to provide that benefits supplied
under the no-fault statute "shall be reduced or eliminated to the extent
that the insured injured person is entitled to receive compensation for
loss of income or earnings under any workers' compensation law."' s The
employer had purchased optional coverage which increased the benefit
due claimant to an amount greater than that which he was entitled to
receive under the Workers' Compensation Act. The employer was entitled
to reduce payment under the no-fault coverage by the amount paid by
workers' compensation.

court's opinion as Georgia Code Ann. section 56-3406b (1977).
145. 244 Ga. 80, 259 S.E.2d 36 (1979).
146. 247 Ga. at 288, 275 S.E.2d at 652 (quoting GA. CODE ANN. § 56-3409b(c) (Supp.

1981)).
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