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I. LEGISLATION

The most significant legislative development in Georgia fiduciary law
was the introduction, near the end of the 1981 session of the General As-
sembly, of House Bill 1113.1 This bill proposes a complete revision of Ti-
tle 113 of the Georgia Code (Wills, Descent, and Administration of Es-
tates).' It will be thoroughly considered, it is hoped, by the 1982 session.

The only bill that was passed in this area, along with several others
that were introduced but not passed, shows the need for a comprehensive
review of the Georgia law of wills, descent, and administration of estates.
The bill that passed has an interesting background. In 1971, Georgia
Code Ann. section 113-1526 was amended to reduce the period of exemp-
tion from suit for administration from one year to six months.3 Through
oversight, a corresponding change was not made in Georgia Code Ann.
section 3-305' to reduce the period of exemption from suit for a represen-
tative of an estate whose decedent was a co-obligor on an obligation in
writing. This oversight was corrected in 1981 and, to forestall any possible
reopenings of estates closed between 1971 and 1981, the act expressly
states that it was the legislature's intent in 1971 to amend section 3-305
by implication.5

Several other bills that were introduced in 1981, but not passed, are
good examples of what may be expected in the future if Georgia does not
revise and update its probate law. More and more piecemeal legislation,

* Professor of Law, Mercer University School of Law. Mercer University (A.B., 1940; J.D.,

1948); Duke University (L.L.M., 1952). Member of the State Bar of Georgia.
1. Ga. H.R. Bill 1113 (1981).
2. GA. CODE ANN. tit. 113 (1975).
3. GA. CODE ANN. § 113-1526 (1975); See also 1971 Ga. Laws 433, 434.
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often not thoroughly considered in the larger context of probate law, i
likely to be introduced. Five such bills, introduced in 1981, deserve a
least a footnote reference.'

II. RECENT DECISIONS-WILLS AND ADMINISTRATION

A. . No Administration Necessary

The "no administration necessary" statute cannot serve its purpose c
dispensing with formal administration unless decisions under the statut
are given some degree of finality. Two recent cases focused on this elf
ment of finality. In one case7 a person alleging herself to be the daughte
and sole heir of the decedent sought to attack a "no administration nece.,
sary" decree that had been entered seven years earlier in favor of th
decedent's brothers and sisters, who at that time were found to be th
decedent's heirs. The court held that the attack of the alleged daughte
was barred by the four year statute of limitations on claims for the recoN
ery of personalty.8 The ten year statute of limitations, governing suil
against executors, administrators, guardians, and trustees,9 was held inar
plicable because there is no such fidicuary in a "no administration nece,
sary" case. Similarly inapplicable was the statute that tolls the running (
the four year statute in the case of a confidential relationship or of actu
fraud, 10 because no such relationship or fraud was alleged.

In the other case," the "no administration necessary" decree also wf

6. Ga. H.R. Bill 193 would have allowed the parties to a marriage, either prior to or aft
the marriage ceremony, to enter into a written agreement renouncing, in whole or in pai
his or her intestate share or year's support right in the estate of the other.

Ga. H.R. Bill 735 would have limited a year's support award to a surviving spouse to on
third of the gross estate if the decedent should leave any surviving adult children.

Ga. H.R. Bill 994 would have amended Georgia Code Ann. sections 113-902 and 113-9(
(1975) by increasing, to one-half of the estate, the intestate share of a surviving spoui
whose deceased spouse also left children surviving.

Ga. H.R. Bill 995 would have amended Georgia Code Ann. section 113-106 (1975) to give
surviving spouse the right to take against the will of the deceased spouse and to receive
amount not greater than one-half of the property disposed of by the will.

Ga. H.R. Bill 180 would have authorized the use in Georgia of the "living will", a doc,
ment in which one could direct that the application of extraordinary life-sustaining proc
dures be withdrawn in the event of a finding of an irreversible cessation of his or her bra
function.

7. Comerford v. Hurley, 154 Ga. App. 387, 268 S.E.2d 358, affd, 246 Ga. 501, 271 S.E.,
782 (1980) (three justices dissented without opinion and a fourth one concurred).

8. GA. CODE ANN. § 3-1003 (1975). Apparently there was no realty in the estate.
9. GA. CODE ANN. § 3-709 (1975).
10. GA. CODE ANN. § 3-807 (1975).
11. Barnes v. Mance, 246 Ga. 314, 271 S.E.2d 359 (1980).
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held final, but only on issues of administration. The decision did not af-
fect an implied trust issue that was later raised. On that issue, the court
held that the "no administration necessary" decree did not reach realty
that was held at the decedent's death in his name and in that of his son
under a joint and survivor deed. The son, as the survivor, was sole owner
of the realty; hence, it did not pass through the estate of the decedent.
The other heirs, however, were not precluded from pressing their claim
that, while legal title was in the son by survivorship, he held it under an
implied trust for himself and the other heirs. The "no administration nec-
essary" decree did not affect that issue and, therefore, it was not barred
by the doctrine of res judicata.

B. Year's Support

In Russell v. Hall,12 the will of a deceased husband purported to leave
personal assets to the wife and to put the homeplace, as well as some
insurance proceeds payable to his estate, in trust for the wife for life with
the remainder to the husband's brothers and sisters. The will, however,
did not force the wife to an election. She claimed year's support and was
awarded the fee in the homeplace, which was valued at 24,000 dollars.
She also successfully claimed 39,000 dollars as the surviving joint tenant
of several joint and survivor accounts in her and her husband's names.
Thus, the brothers and sisters were the remainder beneficiaries of a much
smaller residue than anticipated. The husband may well have intended
for both the 24,000 dollar homeplace and the 39,000 dollars in the joint
accounts to become part of the trust assets for the remainder benefi-
ciaries at his wife's death. Frustration of this intention was made possi-
ble, though, because the will failed to force an election and thus left the
decedent's widow entitled to the year's support award, the testamentary
gifts, and the funds in the joint and survivor accounts.

C. Contracts to Will

Oral contracts to will have a potential for frustration of dispositive
schemes, but the strict requirements of proof often serve to avoid the
frustration. A contract to will is only a contract and, accordingly, cannot
be based on past performance. In Whitmire v. Watkins,"8 the only evi-
dence of a contract was testimony that the promisee had lived with and
worked for the promisor and that the promisor, long after these services
were rendered, had told the promisee that "when we're gone, this [land]

12. 245 Ga. 677, 266 S.E.2d 491 (1980).
13. 245 Ga. 713, 267 S.E.2d 6 (1980).
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is yours."" Hence, no contract was shown. The alternative argument ths
the quoted language constituted an oral gift of the land failed also. A
oral gift of land is validated only if there is a showing that the allege,
donee both took possession and made valuable improvements. There wa
no such showing in this case.

It is often stated that in order to prove a valid oral contract to will th
contract must be proved beyond a reasonable doubt. This requiremenl
with all its criminal law connotations, was clarified somewhat in Peters L
Joyce.15 In that case the court reiterated the rule that proof of an ore
contract to will must be "certain, definite, and clear, and so precise in it
terms that neither party can reasonably misunderstand it."" This reason
able doubt criterion, the court held, refers to the standard required in th
finding of the existence of the contract. The same strict standard is no
required in proving performance of the contract. Accordingly, conflicts i
the evidence concerning performance will not, in themselves, prevent th
finding of a valid contract to will. The jury's finding of a contract ha
ample evidence to support it in Peters.

D. Probate of Wills

Professional Responsibility. Blumenfeld v. Borenstein"7 raisei
some issues that affect the public in general and the legal profession ii
particular. A rather detailed statement of the circumstances is necessar
to focus attention on these issues. A husband and wife were each practic
ing law, but in different firms. The wife was counsel for the propounder c
a will and participated in the proceedings in the probate court. When th
propounder then took the matter to the superior court for a trial de nov(
the caveator employed as local counsel a firm of which the husband was
partner. After the proceedings in the probate court, and before the caves
tor's association of the firm in which the husband was a partner, the wif
withdrew from her law firm and took another position. The propounde
then moved to disqualify both the husband and his firm from participa
tion in the case, alleging that such participation would give "the appear
ance of professional impropriety" in violation of Canon Nine of the Cod
of Professional Responsibility. 6 After specifically finding that the integ
rity of the caveator's law firm had not been questioned, that the wife a
cocounsel for the propounder in the probate court had kept inviolate th
secrets of her former client, and that the husband had neither partici

14. Id.
15. 156 Ga. App. 183, 275 S.E.2d 343 (1980).
16. Id. at 184, 275 S.E.2d at 344.
17. 247 Ga. 406, 276 S.E.2d 607 (1981).
18. ABA MODEL CODF OF PROFESSIONAL RESPONSIBLITY Canon 9.
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pated in the case nor discussed it with anyone else in his firm, the trial
court, nevertheless, disqualified both the husband and his firm on the ba-
sis of Canon Nine. The supreme court reversed, holding that neither the
husband nor his firm should have been disqualified. Absent a showing
that special circumstances exist that prevent the adequate representation
of a client, disqualification based on marital status alone is not justified.
Such a per se ruling would be unfair to the lawyer who was disqualified,
to the client who would thus be unduly restricted in his right to counsel,
and to the legal profession and the general public."

Execution of Wills. The technical requirements for the execution of
a will are safeguards designed to protect the legitimate interests of the
heirs against false and fraudulent claims. These safeguards are needed
especially when the alleged will is that of an illiterate person. At the same
time, if there is apparent compliance with the statute of wills and a show-
ing that the risks of fraud or deception are reduced almost to the vanish-
ing point, then the will should be admitted to probate. Mitchell v.
Mitchell2 is an example of this type of case. In Mitchell the court found
that the testator made his mark without assistance and that the words
"his mark" were written above and his full name below his "X" by one of
the witnesses while the testator touched the top of the pen. Despite a
finding that the testator was not completely illiterate but, instead, could
write his name and a few words, the court held that the will was validly
executed. Indeed, the court found two independent grounds for so hold-
ing: First, the testator making his mark satisfied the requirement that the
will be "signed" by the testator, and, second, the testator touching the
pen while a witness wrote his name amounted to a signing "by some other
person in his presence and by his express direction.""'

Evidentiary Problems. The outcomes of most cases concerning is-
sues of testamentary capacity and undue influence are controlled by the
rules of evidence relating to presumptions, the burden of proof, and the
burden of going forward with the evidence. Bryan v. Norton " is illustra-
tive. In that case the propounder of the will was the pastor of the testa-
trix' church and was the primary beneficiary named in her will. The
textatrix' grandchildren caveated the will, offering evidence that she was
seventy years old at the time of the its execution, that she was then in ill

19. The far-reaching effect of adoption of the per se rule, which the court refused to
apply, was noted in an amicus curiae brief filed by the Atlanta Bar Association, Inc. It noted
that at least 45 law firms and over 1,000 attorneys in the Atlanta area would be affected by
a per se disqualification rule based on marital status alone.

20. 245 Ga. 291, 264 S.E.2d 222 (1980).
21. Id. at 292, 264 S.E.2d at 224 (referring to one of the requirements of GA. CODE ANN.

§ 113-301 (1975)).
22. 245 Ga. 347, 265 S.E.2d 282 (1980).
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health and was a heavy drinker, and that she had revoked her prior wi
only after becoming friendly with her pastor. Though the probate corn
admitted the will and the superior court directed a verdict in the pr(
pounder's favor, the supreme court reversed. The supreme court state
that when the propounder proved the factum of the will, the burden (
going forward with the evidence shifted to the caveators. The caveator:
evidence showed a confidential relationship between the testatrix and th
propounder (church-member and pastor), and the fact of influence by t
pastor. These showings, when coupled with the facts of revocation of tb
prior will and the execution of the new one in favor of the pastor, had tb
effect of shifting back to the propounder the burden of going forwar
with the evidence. Consequently, the court held that these shiftings of tb
burden and the opposing presumptions of fact, at the very least, raise
issues of fact that rendered it erroneous to direct a verdict.

When a duly executed and duly attested carbon copy of a will is tb
only one that can be found after the testator's death, may the carbo
copy be offered as a duplicate original, or does the inability to find tb
ribbon copy raise a presumption of revocation? The court in Hanners i
Sistrunk 8 held that, even if these facts did raise a presumption of rev(
cation, that presumption was rebutted, or at least neutralized, by cor
crete evidence of the testator's careless and disorderly handling of hi
personal affairs. The jury's verdict admitting the carbon copy to probat
was thus upheld.

The case of Carter v. First United Methodist Church4 gave the st
preme court an opportunity to explain precisely how the doctrine of df
pendent relative revocation (more accurately but less frequently referre
to as conditional revocation) should be applied. An excellent explanatio
of the doctrine and its operation resulted. The opinion explained that th
doctrine is one of presumed intention, not a rule of substantive law; cor
sequently, it necessarily raises problems of the burden of proof an
problems of the shifting of the burden of going forward with the evidenc,
The pleadings in Carter did not help the court because each side, i
presenting the case on stipulated facts, seemed to have felt that the bui
den of proof was on the other. The facts of the case will explain thi
confusion. The testatrix' duly executed 1963 will was found after he
death in her personal effects. The will was folded together with a hand
written instrument dated May 22, 1978. This latter instrument was cal
tioned as her will but was not signed or witnessed. The 1978 instrumer
purported to make a different distribution of her property than that cor
tained in the 1963 will. The 1963 will was found to have numerous marl

23. 245 Ga. 293, 264 S.E.2d 224 (1980).
24. 246 Ga. 352, 271 S.E.2d 493 (1980).
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ings and cancellations on material parts of it.
The court explained the applicable burdens and presumptions, and

their effects, in this way. When the duly executed 1963 will was offered
for probate, a presumption of its validity arose, but the markings and
cancellations on it, presumably made by the testatrix because the will was
found among her personal effects, raised a presumption of revocation.2

This presumption shifted back to the propounder the burden of showing
that there was not, in fact, a revocation. Evidence that the 1963 will was
found among the testatrix' personal effects, carefully folded together with
the 1978 document purporting to make different distributions, was some
indication that the cancellation of the old and the making of the new will
were part of a single scheme and that the revocation of the old will was so
related to the making of the new one as to be dependent upon it. This
evidence was sufficient to rebut the statutory presumption of revocation
and to raise a presumption in favor of the propounder under the doctrine
of dependent relative revocation. The caveator simply failed to rebut this
latter presumption. Accordingly, the court upheld the superior court's ad-
mission of the 1963 will to probate.

E. Problems of the Personal Representative

Necessity That There Be a Personal Representative. Some-
times the question of the necessity of administration will arise long after
the death of the decedent. In such a situation, what has happened in the
interval between the decedent's death and the raising of this question
may very well affect how the question is answered. In two recent cases the
issue of the necessity of administration arose thirty years and forty-two
years, respectively, after the deaths of the decedents.

In Johnson v. Shook, 6 the children of the decedent, shortly after his
death in 1950, signed a consent judgment in an effort to resolve a dispute
over a deed which the decedent had executed in 1946. The consent judg-
ment stated that partition of certain property in the estate was not neces-
sary but that, pursuant to the intention expressed in the 1946 deed, three
of the seven children would have the property until all three had died, at
which time it would go to the heirs of the decedent determined as of the
time of his death. Thirty years later a grandson sought and was granted
letters of administration. On appeal the court of appeals affirmed a find-
ing of the need for administration. The consent judgment signed by the
decedent's children in 1950 was binding upon all the parties, but adminis-
tration was still needed to ascertain, in 1980, who were the heirs at the
time of the decedent's death in 1950, and who were their present succes-

25. GA. CODE ANN. § 113-404 (1975).
26. 156 Ga. App. 878, 275 S.E.2d 815 (1981).
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sors in interest. In response to the argument that after the elapse o
twenty years there arises a presumption that an estate has been fully ad
ministered, the court pointed out that such a presumption arises only af
ter a showing that administration was commenced. There was no showini
of that type in Johnson.

The question of the necessity of administration arose rather late, alsc
in Evans v. Little.2 7 In that case the decedent died in 1937, owning a fift
acre tract that his heirs took possession of without administration an
which they and their successors in interest continued to claim until 197E
At that point some of the heirs filed a petition in superior court for parti
tion of the land, and four days later another of the heirs petitioned th
probate court for administration. The jurisdictional problem thus raisel
was whether both courts should proceed with the matter or whether th
action in one of the courts should be dismissed or suspended. The holdin
was that since legal title vested in the heirs by operation of law in 193J
subject only to administration, and since no administration was had for
period of forty-two years, there appeared to be no need for administra
tion. All that remained was for the parties to divide the property, an,
that was more a matter of partition than of administration. Besides, th
issue of accounting between the heirs as tenants in common raised equits
ble questions over which the superior court, not the probate court, woul,
have jurisdiction. Therefore, the superior court was held to have jurisdic
tion over the matter.

Appointment of a Personal Representative. If one lacks stand
ing to caveat the appointment of an administrator, the validity of hi
grounds for wanting to do so is immaterial. Thus, in Wansley v. Tull,,
the probate court rightly dismissed a caveat by a brother of the deceder
to the appointment of the nominee of the surviving widow. Since the de
cedent left a widow, it was she (or her nominee) who was first entitled t
appointment. The brother of the decedent, being neither an heir nor
creditor, had no standing whatsoever to file a caveat.

Duties of the Personal Representative. One of the first duties c
a personal representative is to identify and to take control of the assets c
the estate. A failure to do so will result, at best, in poor administration c
the estate and, at worst, in the personal representative being surcharge
for an estate loss. Also, after taking control of the assets, the person
representative must zealously defend his right to them. Litigation i
often the only safe route for him to follow. In Hawkins v. Hawkins2 ' th
personal representative had to defend legal title to property in the dc

27. 246 Ga. 219, 271 S.E.2d 138 (1980).
28. 153 Ga. App. 92, 264 S.E.2d 567 (1980).
29. 245 Ga. 284, 264 S.E.2d 218 (1980).
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ceased wife's name against a claim of the husband that she had held it
under an implied trust for him. The personal representative was success-
ful because the only evidence tending to show the implied trust was inad-
missible under the Dead Man's Statute (which was then in force but
which has since been repealed).3 0

The task of the executor in Johnson v. Harper 3, was made difficult by
the fact that the will was a joint and mutual one. After the death of the
husband, the wife received assets under their will. The will clearly showed
an intention to bind the property of both, not only at the death of the
first to die, but also after the death of the survivor. Following his death,
though, she purchased some joint and survivor accounts and named as co-
owners with right of survivorship some persons other than the residuary
legatees named in the joint and mutual will. Since this would result in
these assets going to persons not intended as beneficiaries under the will,
the executor was successful in recapturing them.

While the law does not require a father to provide for the support of
his children after his death, he may so bind his estate by contract.
Whether a father had done so was the issue in Russell v. Fulton National
Bank.31 As part of a consent order entered into in connection with a di-
vorce, the husband had obligated himself to support and educate his child
and to maintain a 10,000 dollar life insurance policy for the child's benefit
until the child "arrive[d] at age 21, marrie[d], die[d] or [becamie] self-
supporting.' 8 The former wife and the child were successful in enforcing
this contract against the estate of the father.

Such separation agreements and consent orders incident to divorces
typically are not drafted under circumstances that are conducive to the
best draftsmanship. Presiding Justice Hill dissented in the Russell case
because he felt that the only logical reason for the life insurance provision
was that it bestowed upon the child, after the father's death, a benefit in
lieu of the child support to be received up to that time." He advised
lawyers drafting or approving such agreements or consent orders in the
future to include in them a provision specifying what will happen in the
event of the father's death.

Determination of whether a charitable remainder annuity trust violated
the mortmain statute, 8 as against the widow who was the sole heir, de-
pended, in Citizens & Southern National Bank v. Martin," upon

30. See 1979 Ga. Laws 1261, (amending GA. CODE ANN. § 38-1603 (1974)).
31. 246 Ga. 124, 269 S.E.2d 16 (1980).
32. 247 Ga. 556, 276 S.E.2d 641 (1981).
33. Id., 276 S.E.2d at 642.
34. Id. at 558-59, 276 S.E.2d at 643 (Hill, J., dissenting).
35. GA. CODE ANN. § 113-107 (1975).
36. 246 Ga. 284, 271 S.E.2d 192 (1980).
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whether the value of the legal life estate left to the widow in th
homeplace, plus the present value of her six percent life annuity unde
the testamentary trust, exceeded one-third of the first 200,000 dollars i
the estate. This, in turn, depended upon whether the value of her legi
life estate in the homeplace should be reduced by the value of her oblige
tion, as legal life tenant, to keep it in repair. Holding that it should not b
so reduced, the court noted that the duty to repair, the duty to pay taxei
and possibly the duty to insure are only incidents of ownership of a legi
life estate, not devaluations of the devise of the estate. The widow's argt
ment that, under federal law, 87 these obligations would be added to th
value of the marital deduction and thus would reduce her overall gil
from her husband's estate was held irrelevant. The court said that th
valuations for state mortmain purposes and for federal estate tax pui
poses had entirely different incentives.

Compensation of the Personal Representative. In McDow
Corley," an attorney had entered into a written agreement with a wido,
under the terms of which he would receive twenty-five percent of the d(
ceased husband's estate as compensation for his services as administrato:
He qualified as administrator and was later called upon for an accountin
in probate court. At that point, he filed a separate action in superic
court seeking not only the compensation provided for in the contract, bt
also extraordinary compensation for services he had rendered as attorne
for the estate. The court affirmed summary judgment against him. Tb
duties and the compensation of an administrator are fixed by law, not b
private contract. If an attorney serves as administrator and also perforn
services as attorney for the estate, his remedy for the latter services is t
petition the probate court for extra compensation.

Returns of the Personal Respresentative. A failure on the pai
of an executor to make returns may be cause for removal, but a juz
charge that such acts are "grounds for removal", without further explani
tion, is erroneous.3' This charge is tantamount to a charge that, if suc
acts are found, the jury may order removal regardless of the executor
explanation and regardless of whether the acts damaged the estate in an
way.

On the other hand, a failure to file returns may be so egregious thi
both removal of the administrator and a surcharge may be demande(
This was the fate of the county administrator in Fuller v. Moister.40 H
failed to file annual returns over a period of years on ten estates bein
administered by him. During this time, these estates lost 42,000 dollars i

37. 26 U.S.C. § 2056(b)(4)(B) (1954).
38. 154 Ga. App. 575, 269 S.E.2d 38 (1980).
39. Almond v. Johnson, 153 Ga. App. 59, 63, 264 S.E.2d 544, 546 (1980).
40. 246 Ga. 397, 271 S.E.2d 622 (1980).
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a result of eighty-one forged withdrawals during an eighteen month pe-
riod. These facts, absent any explanation other than secretarial error, de-
manded a forfeiture of commissions on these accounts and a surcharge.

Power to Sell Estate Assets. An executor cannot use mere disa-
greement among the joint devisees as the sole justification for a sale of
the devised realty. Absent a showing of some need for a sale to serve some
purpose of administration, his duty is simply to execute a deed of assent
to the codevisees. An extremely broad power of sale contained in the will
in Lowell v. Bouchillon,'1 for example, was held to contemplate only
those sales as might be needed for purposes of administration. After the
deed of assent is executed the codevisees, as cotenants, could then resolve
their disputes among themselves.

III. RECENT DECISIONs-TRusTs

A. Implied Trusts

One of the most commonly litigated types of trusts is the implied trust.
Because it is a remedial device employed to right a perceived wrong, the
equities of the opposing parties are of fundamental importance. It is for
this reason that the clean hands doctrine often bars access to this remedy.
In Senter v. Furman,'2 for example, a dentist's claim that a secret trust
arose in his favor when he conveyed property to his nursing assistant was
unsuccessful because, in asserting the claim, the dentist stipulated that
he had made the conveyance to her at a time when he faced a malpractice
claim, and that he had made the conveyance on her promise to return the
property when the claim had been resolved. Even if the nurse did so
promise, the court said, the clean hands doctrine barred the dentist's suit
to recover the property.

Georgia Code Ann. section 108-106 states that a trust is implied
"where, from any fraud, one person obtains the title to property which
rightly belongs to another.' 43 Thus, section 108-106 contemplates the sit-
uation in which the commission of a wrong causes the acquisition of a
title. Whether the facts in Middlebrooks v. Lonas" bring the case within
the terms of this section is debatable, but the result reached by the court
accomplishes the same objective. A loan had been made by a daughter to
her parents, and the money had been used by the parents to build a
house on land that they already owned. The existence of this loan and the

41. 246 Ga. 357, 271 S.E.2d 498 (1980).
42. 245 Ga. 483, 265 S.E.2d 784 (1980).
43. GA. CODE ANN. § 108-106.2 (1979).
44.o 246 Ga. 720, 272 S.E.2d 687 (1980).
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use to which the money was put, coupled with an allegation that the bor-
rowers did not intend at the time the loan was made to repay it, made oul
a case for either a constructive trust or an equitable lien. The construc-
tive trust approach raises logical difficulties because the alleged construc-
tive trustees already owned the property. The borrowed money was used
to improve it, not to acquire it. Whether the court was reasoning in termE
of constructive trust or equitable lien is left unclear, probably because thE
same basic relief would be available under either theory.

In Citizens & Southern National Bank v. Martin,4 5 a surviving wife
successfully asserted a claim to another type of implied trust, the result.
ing trust, in land that she had conveyed to her husband almost twent3
years prior to his death and that he, at his death, purported to dispose ol
by his will. The case was decided on the basis of Georgia Code Ann. sec.
tion 108-116, which raises a presumption of a gift when a husband or wifE
makes payment of the purchase price and causes the conveyance to b(
made to the other.4" Sufficient evidence was found to rebut that statutor3
presumption.'"

The difficulty with the court's reasoning is that there was no purchast
money involved. The land had been inherited by the wife, and she, appar.
ently without receiving valuable consideration, conveyed it to the hus,
band. It appears that if a resulting trust arose, it was implied from th
evidence that tended to show lack of an intention to make a gift.

B. Creditors' Rights In and Against Trust Assets

Two recent cases clarified to some extent the right of a creditor of
trust beneficiary to get satisfaction either out of the trust assets them
selves or out of the equitable interest of the beneficiary in those trus
assets. In Henderson v. Collins,'4 the vested interest of a beneficiary
though not presently enjoyable because of the trustee's discretion as t(
the time of distribution, was still subject to levy and sale on behalf of h
creditors. The trust was not spendthrift, the beneficiary's interest wa
clearly ascertainable, and it was not defeasible. The court emphasized
though, that the subject matter of the sheriff's sale would be the benefi
ciary's equitable interest in the trust as an entity and not any part of thi

45. 246 Ga. 756, 272 S.E.2d 711 (1980).
46. GA. CODE ANN. § 108-116 (1979).
47. At the trial, the wife argued on the basis of Georgia Code Ann. section 53-506 (1974

rather than Georgia Code Ann. section 108-116 (1979), but the court charged only the latte
section. Since section 108-116 placed a higher burden of proof on her, and she prevaile
anyway, the supreme court did not consider the former section. It should be noted tha
section 53-506, which raised a presumption against a gift from wife to husband, but not vicl
versa, has since been repealed. See 1981 Ga. Laws 704.

48. 245 Ga. 776, 267 S.E.2d 202 (1980).
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trust assets themselves.
The second case 9 raised an issue of first impression in Georgia and,

perhaps, in the United States. That issue was whether a corporate trus-
tee, which held a judgment against the sole beneficiary of a trust, could
assert against the latter's interest in the trust a right of set-off as against
a subsequent judgment creditor of the beneficiary. The set-off here was
asserted after a summons of garnishment in favor of the subsequent judg-
ment creditor had been served on the corporate trustee. Holding in favor
of the trustee-garnishee, the court noted that this type of garnishee is
distinguishable from other garnishees only in that its primary duty is to
protect the interest of the trust beneficiary. Since the beneficiary of this
trust was not asserting a claim to the funds payable to him from the
trust, the trustee's assertion of the right of set-off as against the other
creditor threatened neither the trust nor the beneficiary's interest in it.
The court conceded that if the beneficiary had been suing his trustee for
the proceeds or the income from the trust, then it would have been inap-
propriate for the trustee to assert a right of set-off against him. Trust
accounting would then be the proper way to resolve that issue.

C. Charitable Trusts

Whether a charitable trust failed and a trust resulted to the testator's
estate, or whether application of the cy pres doctrine was appropriate was
the issue in Alexander v. Georgia Baptist Foundation, Inc.5 0 At the testa-
tor's death in 1966, his will created a charitable remainder trust in favor
of Norman College, but when the life beneficiary died in 1977, a resulting
trust was claimed on the ground that Norman College had ceased opera-
tion as a college in 1977. Finding that there existed a general charitable
intent on the part of the testator and that Christian educational purposes
were still being served on the former campus by the holding of frequent
Baptist assemblies there, the court applied the cy pres doctrine and sus-
tained the trust.

IV. CONSTRUCTION PROBLEMS

A. In Terrorem Clauses

While in terrorem, or no-contest, clauses are expressly allowed by stat-
ute, they are not favored and will not be given effect "unless there is a

49. Florida First Nat'l Bank v. First Nat'l Bank, 154 Ga. App. 211, 267 S.E.2d 849
(1980).

50. 245 Ga. 545, 266 S.E.2d 165 (1980).
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limitation over to some other person." 1 This disfavor found expression in
Linkous v. National Bank,52 in which the court held that a limitation
over "as if such beneficiary had predeceased me" did not meet the re-
quirement of a "limitation over to some other person."6 The limitation
over in this will seems to have contained the key by which identity of the
substitute takers could be ascertained; so we are left to wonder if in the
future the in terrorem clause will be given effect only if the limitation
over is to named persons. The court's discussion of the fact that our
statutes"4 treat lapsed bequests and lapsed devises differently does seem
to raise doubt of whether the testator thought about these things, but
that would seem irrelevant if he in fact expressed his dispositive
intention.

B. Abatement

A will effectively disposing of an estate valued at about three and one-
half million dollars would not normally be expected to raise an abatement
problem, but it happened in DuBose v. Box.66 When it developed that the
residuary estate was inadequate to pay the debts, expenses, and taxes, the
court resolved the problem as follows: (1) An outright bequest to the
widow of 600,000 dollars "in Tax Free Municipal Bonds of the State of
Georgia or political subdivisions thereof,"'6 and a bequest in similarly de-
scribed bonds of 700,000 dollars in trust for the lives of a named secretary
and named household servants, were demonstrative legacies because the
testator owned at death a sufficient number of these bonds to fund the
bequests; (2) Bequests of specified numbers of shares of stock in specified
companies were specific legacies because the testator was shown to have
owned exactly the total number of these shares when he executed his will;
and (3) The bequest to the widow, though demonstrative, did not abate
along with other demonstrative and specific legacies because, since the
widow had given up her marital share by electing to take under the will,
she took as a quasi-purchaser.

C. Miscellaneous Construction Problems

Several other cases raised narrow, but still interesting, issues of con-

51. GA. CODE ANN. § 113-820 (1975).
52. 247 Ga. 274, 274 S.E.2d 469 (1980).
53. Id. at 275, 274 S.E.2d at 470-71 (referring to the requirement of GA. CODE ANN.

§ 113-820 (1975)).
54. GA. CODE ANN. §§ 113-812, -813 (1975).
55. 246 Ga. 660, 273 S.E.2d 101 (1980).
56. See id at 661, 273 S.E.2d at 104.
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struction. In Folsom v. First National Bank, 7 the supreme court applied
the usual rule that a gift over to the "child or children" of an income
beneficiary who died while the trust remained active would not include
grandchildren of that income beneficiary.

Draftsmen are frequently careless in their use of the phrase "per stir-
pes." Case authority suggests that it is never wise to use it without fur-
ther explanation and, even then, confusion may still exist. In Bennett v.
Lloyd" for example, the will left the residue "to my nieces and nephews
per stirpes. This is an individual gift to those nieces and nephews now in
esse and is not a class gift."59 Who were the "stirpes", the nephews and
nieces themselves or the brothers and sisters of the testator, by reference
to whom the identity of nephews and nieces could be ascertained? It was
held that since the takers were not identified by reference to their parents
(quaere) but, instead, were identified as primary takers, each of them
took in his or her own right. The phrase "per stirpes" must have been
intended to provide for the eventuality (which did not occur) of one of
the nephews or nieces predeceasing the testator.

In recent years the courts are expressing, more and more often, a con-
structional preference for a testator's bloodline. The decision in Trust
Company Bank v. First National Bank" is a recent example. In that case
a testamentary trust was to pay the income to three daughters, or their
issue, until the deaths of all three daughters, at which time the corpus
would be distributed to all the testator's grandchildren per capita. The
children of a deceased grandchild were to take the share the deceased
grandchild would have taken. This testamentary trust was construed to
leave the right to all the income in the blood descendants of the testator.
Therefore, a grandchild who shared in the income during his life, but who
died while the trust was still active, could not devise his right to share the
income to a trust created in his will for his widow.

57. 246 Ga. 320, 271 S.E.2d 461 (1980).
58. 245 Ga. 706, 267 S.E.2d 3 (1980).
59. Id.
60. 246 Ga. 222, 271 S.E.2d 141 (1980).
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