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T. Bart Gary**

This survey covers only a handful of the hundreds of decisions ren-
dered last year by the Georgia appellate courts on points of trial practice
and procedure. Those decisions selected were chosen because they re-
solved significant new issues or illustrated important principles of civil
procedure. Using the format established in the past, the survey begins
with cases dealing with personal jurisdiction, subject-matter jurisdiction,
and venue, followed by cases concerned with the Civil Practice Act ar-
ranged under each section in numerical order.

I. PERSONAL JURISDICTION

In the most notable case concerning personal jurisdiction last year,
Humphrey v. Langford,' the Georgia Supreme Court squarely reaffirmed
the traditional rule that service of process made on a nonresident individ-
ual while he is physically present in the forum constitutes a sufficient
basis for the exercise of in personam jurisdiction. The demise of this so-
called "transient rule" of jurisdiction2 has been predicted by commenta-
tors' for some time, as the United States Supreme Court continued to
demonstrate that the ancient power bases of personal jurisdiction were
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1. 246 Ga. 732, 273 S.E.2d 22 (1980).
2. See Ehrenzweig, The Transient Rule of Personal Jurisdiction: The "Power" Myth

and Forum Conveniens, 65 YALE L.J. 289 (1956).
3. Bernstine, Shaffer v. Heitner: A Death Warrant for the Transient Rule of In Per-

sonam Jurisdiction? 25 ViLL. L. REv. 38 (1979-1980). See Karst, The Supreme Court 1976
Term, 91 HARV. L. REv. 1, 162 n.62 (1977); Vernon, Single-Factor Bases of In Personam
Jurisdiction-A Speculation on the Impact of Shaffer v. Heitner, 1978 WASH. U.L.Q. 273,
302-05.
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MERCER LAW REVIEW

giving way to the modern requirements of "minimum contacts." In th
landmark case of Shaffer v. Heitner,' for example, the Court abrogateo
the traditional rule that the mere presence of the defendant's propert
within the boundaries of the state, no matter how temporarily or hol
unrelated to the plaintiff's claim against the defendant, was a sufficien
foundation for a state's exercise of quasi-in rem or attachment jurisdic
tion. In reaching this result, the Court relied directly on cases such a
International Shoe Co. v. Washington,5 in which the Court first an
nounced the fairness-reasonable nexus standard as the due process re
quirement for cases seeking to assert personal jurisdiction over nonresi
dent individuals and foreign corporations. Thus, when the Court ii
Shaffer broadly announced that "[w]e therefore conclude that all assez
tions of state-court jurisdiction must be evaluated according to the stan
dards set forth in International Shoe and its progeny,"6 the handwritin
seemed to be on the wall for a rule that would permit a nonresident indi
vidual only temporarily present in a state to be sued in that forum on
claim completely unrelated to any activities undertaken by him in tha
state or directed toward that state merely because he happened to b
served with process there. Not only was the presence of the defendant i,
the forum no longer constitutionally necessary in order to acquire in pei
sonam jurisdiction over him, but it also seemed that his temporary pre,
ence, without more, was no longer sufficient.

Against this background the result in Humphrey comes as a surprisi
The Humphreys owned a South Carolina heating and air conditionin
business, which they subsequently sold to Langford. The contract fc
sale was executed in South Carolina at a time when both the buyer an
sellers were residents of that state. After the sale, the Humphreys move
to Georgia. A dispute later arose concerning the sales agreement and th
Humphreys filed suit in a Georgia court. Langford, who still resided i
South Carolina, was personally served when he visited Savannah one da
to bowl.

Plaintiffs claimed that personal jurisdiction existed over defendant i
Georgia based on Georgia Code Ann. section 15-202, which providei
"[tihe jurisdiction of this State and its laws extend to all persons whil
within its limits, whether as citizens, denizens, or temporary sojourners.'
The trial court, relying on Shaffer, dismissed the action for lack of juri,
diction and ruled that "insofar as .. .[slection 15-202 . . .allows juri,
diction to be based solely on temporary presence, it is inconsistent wit
the due process clause of the Fourteenth Amendment an

4. 433 U.S. 186 (1977).
5. 326 U.S. 310 (1945).
6. 433 U.S. at 212.
7. GA. CODE ANN. § 15-202 (1971).
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unconstitutional. 8

The supreme court reversed and assigned six reasons to support juris-
diction. Unfortunately, none are persuasive. First, the court correctly ac-
knowledged that each of the United States Supreme6Court's decisions ap-
plying the "minimum contacts" rationale dealt with efforts to acquire
jurisdiction over nonresidents who were not served personally in the fo-
rum. In International Shoe itself, the Supreme Court first formulated the
"minimum contacts" approach by stating that "due process requires only
that in order to subject a defendant to a judgment in personam, if he be
not present within the territory of the forum, he have certain 'minimum
contacts' with it such that the maintenance of the suit does not offend
'traditional notions of fair play and substantial justice.' " From this, the
Georgia court concluded that the "minimum contacts" approach was just
an alternative to jurisdiction based on actual presence.

The flaw in this reasoning is that International Shoe was decided in
1945 and was concerned exclusively with creating a more flexible rule of
personal jurisdiction. Consequently, it allowed states to extend jurisdic-
tion beyond their territorial boundaries to reach nonresidents whose con-
duct had a sufficient connection with the forum. Although "minimum
contacts" began as an approach to expand the traditional bases of juris-
diction, such as "presence in the forum", by 1977 and Shaffer, it had un-
mistakably become a limitation on the use of those once acceptable
grounds of jurisdiction. Also, in World-Wide Volkswagen Corp. v. Wood-
son,10 the latest Supreme Court decision on personal jurisdiction," the
Court plainly announced that, "[a]s has long been settled, and as we re-
affirm today, a state court may exercise personal jurisdiction over a non-
resident defendant only so long as there exist 'minimum contacts' be-
tween the defendant and the forum state."" Thus, in rejecting "minimum
contacts" as unnecessary when there is actual presence, the court in
Humphrey appears to have misjudged the force of the Supreme Court's
holdings.

The second reason given by the court in Humphrey is equally suspect.
After holding "minimum contacts" unnecessary, the court stated that
"[i]t could be forcefully argued. . . that personal presence in a state ful-
fills the minimum contacts requirement. 1' 8 It may sometimes be that a
defendant who visits a state and is served there has such an extensive

8. 246 Ga. at 732, 273 S.E.2d at 22.
9. 326 U.S. at 316 (emphasis added).
10. 444 U.S. 286 (1980).
11. See Gary, Trial Practice and Procedure, Annual Survey of Georgia Law, 1979-1980,

32 MERCER L. REV. 225, 225-27 (1980).
12. 444 U.S. at 291.
13. 246 Ga. at 733, 273 S.E.2d at 23.
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network of connections with that state that due process is satisfied b5
subjecting him to that state's jurisdiction, but that may not always be thE
case. In Humphrey, there was nothing to show that Langford had an3
connection with Georgia beyond a desire to bowl in the state. The actual
presence of a nonresident in the forum state might be a signal that suct.
other contacts, ties, or connections exist, but-it is hardly a fair substitut
for them.

The third reason given by the court for upholding jurisdiction ovei
Langford was that "it is not practical to have classifications of sojourner,
in the state. Where does a court draw the line between sojourners here fo]
an evening of bowling and sojourners who commute to the state on a dail5
basis?"" This makes the question seem harder than it actually is. Undei
a reasonableness standard, few hard-and-fast lines will exist. Georgia ap-
pellate courts have, however, demonstrated considerable success in as.
sessing similar factors when analyzing whether a nonresident defendant',
contacts with the state are sufficient under the long-arm statute. Hence
while the analysis may not be easy, the question whether a reasonablE
connection exists between the defendant, the claim being asserted, anc
the forum state is at least the right question. This careful analysis is fa
more preferable than the application of a rigid rule that may yield unfa
results.

The fourth reason assigned by the court was a polite version of the o1k
"catch-as-catch can" rubric. Some defendants, stated the court, have "n(
identifiable place of residence" and can "avoid personal service by re-
maining away from an otherwise identifiable place of abode.'" Given th
ability of defendants to flee the process server, "[i]f they cannot be suec
where they are found, they may not be sued at all."' At one time, thih
rationale might have been compelling. Indeed, similar logic undoubtedl3
animated the traditional "presence" rule. However, those days werf
before the modern era of long-arm statutes that replaced power as a basii
for in personam jurisdiction with "minimum contacts." The record ir
Humphrey contained nothing to suggest that Langford could not hav
been served with process by a South Carolina court either within th
state or, if he left the state, beyond its territory using the South Carolini
long-arm statute. In summary, there is nothing to indicate that Georgii
should have exercised jurisdiction over Langford under some emergenc3
exception to the normal due process requirements that might be availabl
for the truly unusual case in which a defendant would otherwise not bi
subject to jurisdiction in any forum in this country."

14. Id. at 734, 273 S.E.2d at 24.
15. Id.
16. Id.
17. See Louring v. Kuwait Boulder Shipping Co., 455 F. Supp. 630 (D. Conn. 1977) (as
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Fifth, the court based its result on the idea that by venturing into
Georgia, defendant assumed the risk of being sued in the state. This "jus-
tifiable risk" argument can find support in Mr. Justice Stevens' concur-
ring opinion in Shaffer, in which he suggested that some voluntary acts,
including transient presence, continue to represent sufficient bases for as-
serting personal jurisdiction over a defendant.18 Nevertheless, it is one
thing to subject this defendant to claims arising out of his bowling visit in
Georgia and quite another to force him to litigate a claim in Georgia that
arose out of the purchase of a business in South Carolina, a transaction
occurring wholly in that state.

Finally, the court's opinion in Humphrey ends with the promise that
Georgia courts can do justice to both parties: "This sovereign state has
an adequate court system and is capable of rendering justice between liti-
gants as well as any court system.""9 Although this assurance may be
freely granted, it obscures the point that presumably South Carolina law
will govern this dispute. It engenders needless complexities for Georgia
courts that reach out after cases that will require the application of some
other state's substantive law. Although rules of jurisdiction and conflict of
laws principles need not yield identical results, they still each ought to
inform the analysis of the other.20

Humphrey is the first post-Shaffer case2l in any jurisdiction to pass
squarely on the question of the continued validity of the "transient pres-
ence" rule of in personam jurisdiction. The supreme court's reaffirmation
of the traditional view shows the depth of its loyalty to this ancient way
of acquiring personal jurisdiction.

The result in Humphrey appears all the more incongruous when it is
compared with the holdings in two other cases decided during the survey
period involving the Georgia long-arm statute.2 2 In Wise v. State Board

sertion of jurisdiction based on attachment of a debt unrelated to plaintiff's cause of action
upheld since foreign defendant could not otherwise be subjected to jurisdiction in any other
forum in the United States).

18. 433 U.S. at 218 (Stevens, J., concurring).
19. 246 Ga. at 735, 273 S.E.2d at 24.
20. See Traynor, Is This Conflict Really Necessary?, 37 TEx. L. Rav. 657, 663-64 (1959).
21. In the only other reported decision, the Wisconsin Supreme Court stated in dictum

that the "minimum contacts" requirement does not apply to a natural person served within
the forum state, but the court continued its analysis and found other contacts between de-
fendant and the forum sufficient to support jurisdiction. Oxmans' Erwin Meat Co. v. Black-
eter, 86 Wis.2d 683, 273 N.W.2d 285 (1979). Several pre-Shaffer decisions had rejected ap-
plication of the International Shoe "minimum contacts" standard when the defendant was
served with process while physically present in the forum state. See Donald Manter Co. v.
Davis, 543 F.2d 419 (1st Cir. 1976); Nielsen v. Braland, 264 Minn. 481, 119 N.W.2d 737
(1963).

22. GA. CODE ANN. § 24-113.1 (1981).
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for Examination, Qualification & Registration of Architects, 3 plaintif
sought to compel the state licensing board and the National Council o
Architectural Registration Boards (NCARB), a national architectural ac
crediting body, to accept his past work experience and credentials and t4

grant him a license to practice in Georgia. Defendant NCARB is a non
profit corporation organized in Iowa with its principal place of business ii
Washington, D.C. Its membership consists of the architectural licensinj
boards of each of the fifty states, and two of its functions are to standard
ize licensing requirements throughout the United States and to facilitatb
reciprocity. A certificate from NCARB would have permitted plaintiff t4

be licensed in Georgia without examination.
NCARB moved to dismiss for lack of personal jurisdiction and con

tended that it lacked the purposeful minimal contacts with Georgia re
quired by the long-arm statute. The supreme court agreed that NCARB'
role in preparing and selling national architectural examinations to bi
given to applicants for licensing in Georgia and its role in issuing certifi
cates of registration and evaluating applicants for registration, fron
which it had derived income in excess of 60,000 dollars from Georgii
sources since 1969, were insufficient to support jurisdiction over NCARH
The court emphasized that the application for a council certificate wa
initiated by plaintiff, and NCARB's activities with respect to his apppli
cation occurred at its headquarters in Washington when NCARB re
viewed plaintiff's qualifications and declined to certify him. Even thoug
one of the directors of NCARB resided in Georgia and the state licensin
board was a member of NCARB, these facts were insufficient to confe
personal jurisdiction over NCARB.

Justice Smith dissented on this point and found personal jurisdictioi
clearly established on the ground NCARB had "transacted business" h
Georgia within the meaning of the long-arm statute. 4 Although NCARB'
product was "intangible," the analogy to J.C. Penney Co. v. Malouf Co.'
was strong. In that case a nonresident seller-manufacturer was ruled t4

have "transacted business" and thereby subjected itself to in personan
jurisdiction by shipping goods into Georgia pursuant to contract. Accord
ingly, Justice Smith concluded in Wise that: "Here, NCARB purpose
fully avails itself of the opportunity to issue certificates to Georgia archi
tects and solicits and receives compensation for this service. Appellant'i
claim arises directly from the certification process. Clearly these contact
with Georgia are sufficient to establish long arm jurisdiction ove
NCARB."26

23. 247 Ga. 206, 274 S.E.2d 544 (1981).
24. Id. at 211, 274 S.E.2d at 548 (Smith, J., concurring specially).
25. 230 Ga. 140, 196 S.E.2d 145 (1973).
26. 247 Ga. at 212, 274 S.E.2d at 549.
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The second case decided during the survey period involving the Georgia
long-arm statute was Coopers & Lybrand v. Cocklereece11 This case pro-
vides a fascinating glimpse into the world of make-believe high finance
and an international swindle allegedly masterminded by that arch con-
spirator, Robert Vesco. As the plot unfolded, defendants McGlon and
Feeney had expressed an interest back in 1976 or 1977 in purchasing con-
trolling interest in a Bahamian company called Tamarind. Defendant
Coopers & Lybrand, a Bahamian partnership of certified public account-
ants, prepared an audit and financial analysis of Tamarind and delivered
this document to defendants McGlon and Feeney. Later, McGlon and
Feeney made contact with plaintiff Cocklereece in Georgia and pretended
to represent a "funding consortium" that would pledge its assets as col-
lateral to enable plaintiff to borrow large sums of money for business in-
vestments. One of the companies allegedly making up this "funding con-
sortium" was Tamarind, and the audit statement prepared by Coopers &
Lybrand was presented to plaintiff during meetings between McGlon,
Feeney, and himself in Georgia. Based on the strength of these represen-
tations, Cocklereece contracted to purchase a printing company in At-
lanta for a sum in excess of two million dollars, subject to obtaining
financing. He then traveled to Panama with McGlon and Feeney where a
bank agreed to lend him the required funds subject to the pledge of as-
sets by the Tamarind consortium. To complete the deal, Cocklereece paid
the consortium a 30,000 dollar fee, but no assets were pledged and no
loan was forthcoming.

Plaintiff filed suit for fraud in Georgia against numerous defendants,
including Coopers & Lybrand Bahamas, the accounting firm that pre-
pared the Tamarind audit. In reversing the trial court's assertion of juris-
diction over the accounting firm, the court of appeals initially held that
preparing an audit for Tamarind in the Bahamas did not constitute
"transacting business" in Georgia when that audit was later presented to
plaintiff in the state by others. The court stated that the same reasoning
would apply even if Coopers & Lybrand had placed the audit into the
stream of commerce knowing it would be used to attract investors in the
United States. The court insisted that more was required to support
jurisdiction in Georgia:

[I]t does not follow that because the Tamarind audit was placed into the
stream of commerce in the United States, it was reasonably foreseeable
that the audit might end up in Georgia. Foreseeability that is critical to
due process analysis is not the mere likelihood that a product will find its
way into the forum state. Rather, it is that the defendant's conduct and
connection with the forum state are such that he should reasonably an-

27. 157 Ga. App. 240, 276 S.E.2d 845 (1981).
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ticipate being haled into court there."

The court of appeals interpreted the United States Supreme Court'
opinion in World-Wide Volkswagen to require very specific and highl
directional targeting of contacts with a state in order to subject a nonresi
dent to its jurisdiction. Thus, it was not enough that Coopers & Lybran,
was aware that McGlon was planning to use the audit to raise money i:
New York, Louisiana, and Florida. To establish a "purposeful" contac
with Georgia after World-Wide Volkswagen, the court concluded the
Coopers & Lybrand must have " 'purposefully' delivered its product (au
dit) into the stream of commerce directed to the State of Georgia or citi
zens with the expectation that it would be purchased or used by consum
ers or citizens of the State of Georgia."'"

To appreciate the magnitude of the departure that Coopers & Lybranr
represents from the previous course of case development in Georgia, on
need only recall a case decided three years earlier, Timberland Equip
ment Ltd. v. Jones.'0 In that case the Georgia Court of Appeals uphel,
long-arm jurisdiction over a Canadian corporation that had sold a safet
hoist to a Pennsylvania construction company in Pennsylvania. Th
Pennsylvania company, in turn, used the hoist on a construction job i
Georgia where it subseqdently malfunctioned and caused injuries. A]
though evidence showed that the Pennsylvania company did busines
widely, there was nothing to indicate that particular equipment was pui
chased in contemplation of its use in Georgia. Nevertheless, according t
the court in Timberland, "the sale of an item which may reasonably b
expected to find its way into the forum state in the ordinary course c
events has been held to establish such a minimum contact in a product
liability case."' Unless the court of appeals intends to distinguish juriE
diction in products liability cases from other instances in which a nonresi
dent causes harm in the state, Coopers & Lybrand appears to signal
restriction on the extend that personal jurisdiction can be asserted ove
nonresidents having some contact with the forum.

An alternative ground for upholding personal jurisdiction was simiarl
rejected by the court in Coopers & Lybrand. Plaintiff contended the
once a conspiracy is shown, the act of one conspirator is the act of al
Hence, the acts of conspirators McGlon and Feeney, who were actuall
present in Georgia to carry out the conspiracy, were chargeable to othe
conspirators such as Coopers & Lybrand. The court insisted, howeve
that even if a conspiracy were shown to exist, due process would nevel

28. Id. at 246-47, 276 S.E.2d at 850 (citation omitted).
29. Id. at 244, 276 S.E.2d at 848-49.
30. 146 Ga. App. 589, 246 S.E.2d 709 (1978).
31. Id. at 590, 246 S.E.2d at 710.
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theless require that there be "minimum contacts" between each nonresi-
dent defendant and the forum state:

We hold therefore that the mere allegation that a non-resident is a co-
conspirator and through the conspiracy chargeable with the acts of an-
other conspirator within this state or that the act of the non-resident
without the state, without more, ultimately results in an injury to a citi-
zen of this state, does not establish a 'contact' with this forum in the
absence of implicit or explicit evidence of purposefully sought activity
with or in Georgia by the non-resident. . . .3

Taken together, Wise and Cooper & Lybrand show the first impact of
World-Wide Volkswagen on the exercise of jurisdiction over nonresidents
under the Georgia long-arm statute. It seems that the former willingness
of Georgia appellate courts to reach to the farthest limits permitted by
due process may have been chilled.

In Williamson v. Williamson,83 the Georgia Supreme Court removed
some of the confusion engendered by the court of appeals84 concerning
whether personal jurisdiction over a nonresident defendant is necessary
in a suit to domesticate a foreign alimony judgment and enforce the judg-
ment against property of the defendant located in Georgia. Looking to
language in Shaffer,8 the court ruled that, once obtained, a valid in per-
sonam judgment could be enforced against the debtor in whatever state
the debtor's assets or property could be located and that it was not neces-
sary that the debtor also be subject to personal jurisdiction in that
state: "Thus if it can be shown that the defendant has property in this
state, there would be no difficulty in enforcing the Arizona judgment
against him here. Personal jurisdiction over the defendant would, of
course, not be required." '86

Despite the court's salutary ruling in Williamson, plaintiff, then a resi-
dent of Georgia, failed in her effort to collect some 7650 dollars in child
support payments allegedly due her since her ex-husband resided in Cali-
fornia and owned no property in Georgia from which the Arizona judg-
ment could be collected once domesticated in Georgia. The court refused
to accept plaintiff's claim that the nonresident defendant's armed forces
salary was somehow constructively present in Georgia merely because his
employer, the United States, could be garnished in Georgia.

32. 157 Ga. App. at 246, 276 S.E.2d at 850.
33. 247 Ga. 260, 275 S.E.2d 42 (1981).
34. See, e.g., Tri B Mfg., Inc. v. R. V. Seating, Inc., 154 Ga. App. 600, 269 S.E.2d 94

(1980) (absent "minimum contacts" between defendant, the claim, and Georgia, plaintiff
may not enforce foreign judgment against defendant's property located in Georgia).

35. 433 U.S. at 210 n.36 (1977).
36. 247 Ga. at 263, 275 S.E.2d at 45.
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II. SUBECT-MATTER JURISDICTION

The case of Champion v. Rakes8 7 illustrates an important principle c
civil procedure. At the time plaintiff instituted this action, the Stat
Court of Cobb County had subject-matter jurisdiction only up to 25,00
dollars in personal injury cases. Plaintiff claimed damages of 35,000 do]
lars but was awarded only 6000 dollars by the jury. Defendants moved t
set aside the judgment of 6000 dollars under section 60(d) of the Civ
Practice Act"8 on the ground the court lacked jurisdiction over the subjec
matter of the case. The court of appeals agreed that a court which lack
jurisdiction over the subject matter when suit is filed cannot cure thi
defect and obtain jurisdiction by rendering a judgment within the court'
jurisdiction. It is the relief claimed that determines whether a court ha
jurisdiction, and this is fixed at the time of filing. Hence, because the trii
court lacked jurisdiction to hear a claim for 35,000 dollars damages in
personal injury case, its subsequent judgment for 6000 dollars, aithoug.
well within its subject-matter jurisdiction limits, was void and, accord
ingly, set aside.

Another case, Norment v. Wofford,89 deserves comment because it illu
trates what a defendant should do when sued in a court that lacks sul
ject-matter jurisdiction to hear his counterclaim arising from the sam
occurrence as plaintiff's claim. Plaintiff sued defendant in the State Cotu
of Fulton County for the conversion of her horse. Defendant, in tur
wished to assert claims against plaintiff for defamation and false impriE
onment, but the State Court of Fulton had no jurisdiction over person
injury claims such as these.

Under Georgia Code Ann. section 55-103,"0 a superior court in "[e]quit
will not enjoin the proceedings and processes of a court of law, unles
there shall be some intervening equity or proper defense of which th
party, without fault on his part, cannot avail himself at law." Accordin
to the supreme court, this section authorized defendant to seek an injunc
tion in the superior court to enjoin the proceedings in the state court s
that she could assert her counterclaims. The issues presented in this sir
gle factual transaction could then be tried together.

Norment is all the more worthy of mention because it directly contra
dicts the position taken by the court of appeals on the availability of suc
consolidation. In Lester v. Goodyear Tire & Rubber Co.,"1 plaintiff suei
defendant in the State Court of DeKalb County on a contract debt c

37. 155 Ga. App. 134, 270 S.E.2d 272 (1980).
38. GA. CODE ANN. § 81A-160(d) (1977).
39. 246 Ga. 281, 271 S.E.2d 214 (1980).
40. GA. CODE ANN. § 55-103 (1974).
41. 156 Ga. App. 171, 274 S.E.2d 143 (1980).
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$122.73. Defendant filed a petition in the superior court to remove the
entire action to that court so defendant could assert a counterclaim for
defamation apparently arising from plaintiff's attempts to collect the
debt. Injuries to reputation are not within the subject-matter jurisdiction
of the State Court of DeKalb County." Although this pattern seems to
satisfy the rule in Norment, the court of appeals refused to allow the in-
junction and removal. According to Lester, the court can enjoin the first
action to permit assertion of a counterclaim beyond the jurisdiction of the
first court only when the plaintiff is a nonresident or is insolvent so that
the failure to adjudicate both claims together would result in an "unfair
advantage (rendition of two judgments, one of which would be collectible
and one not). . .. -4" In effect, the court of appeals superimposed on the
right to enjoin and consolidate counterclaims of this type the old require-
ments associated with equitable set-off."4

The court in Lester overlooked a long line of Georgia cases holding that
avoidance of multiplicity of actions is a sufficient ground for a superior
court to enjoin a state court proceeding under section 55-103.41 The Nor-
ment rule is more efficient and economical than the rule in Lester. Fortu-
nately, the Norment rule is the law in Georgia.

III. VENUE

The cases raising questions of venue decided during the survey period
contain no surprises, but several decisions are worth noting because they
extend existing case law. In 1973, the Georgia Supreme Court ruled in

42. Id. at 171, 274 S.E.2d at 144.
43. Id.
44. See, Georgia Code Ann. section 37-308 (1979), which provides as follows: "As to

set-off, equity generally follows the law; but if there shall be an intervening equity not
reached by the law, or if the set-off shall be of an equitable nature, the courts of equity shall
take jurisdiction to enforce the set-off."

According to the supreme court in Harrison v. Lovett, 198 Ga. 466, 31 S.E.2d 799 (1944), a
tort-based counterclaim could not be set-off against a contract claim unless there was some
"special equity" involved: "Damages arising ex delicto cannot be set off against a cause of
action arising ex contractu, but a defendant sued at law upon a cause of action arising ex
contractu may, in equity, set off damages arising ex delicto, when the plaintiff is insolvent or
a nonresident." Id. at 471, 31 S.E.2d at 802, (quoting Hilton v. Rogers, 152 Ga. 658, 658, 111
S.E.2d 33, 33-34 (1922)).

45. See Robertson v. Barber, 229 Ga. 553, 193 S.E.2d 9 (1972); Carswell v. Scott, 225 Ga.
798, 171 S.E.2d 499 (1969); Otis v. Graham Paper Co., 188 Ga. 778, 4 S.E.2d 824 (1939);
Kirkpatrick v. Holland, 148 Ga. 708, 98 S.E. 265 (1919).

In Kirkpatrick, the supreme court stated the crucial question as follows: "Why have two
trials, when one in the superior court will end the entire controversy between these litigants;
especially where the demands of each grow out of the same transaction?" 148 Ga. at 710, 98
S.E. at 266.



MERCER LAW REVIEW

Buford v. Buford"6 that venue in a divorce action is jurisdictional an(
cannot be waived. Hence, if a wife residing in X County files suit foi
separate maintenance in Y County where her defendant husband resides
defendant cannot assert a counterclaim for divorce in that action becaus
venue for this claim would be improper in Y County as to the plaintif
wife. Under the Georgia Constitution," venue in an action for divorce ii
set in the county where the defendant resides. The court in Buford hek
on these facts that the constitutional provision meant that venue wa,
proper only in X County, the home of the plaintiff wife against whom thi
counterclaim was asserted. This result has been criticized as wasteful anc
uneconomical for both the litigants and the courts. 8

In Herring v. Herring,'" the supreme court was presented with an iden
tical factual situation, except, unlike Buford, the plaintiff wife did no
raise a venue defense to the counterclaim and an uncontested divorce fol
lowed. Later, the wife sought to set aside the divorce decree on th,
ground the judgment was void for lack of venue. In refusing her reques
for relief, the supreme court appears to have softened the "no waiver'
rule announced in Buford for venue in divorce actions, at least once
judgment has been entered on the counterclaim without objection.

In Herring, the wife was held estopped to attack the judgment on th4
ground it was void for lack of venue. Although the court acknowledge(
that under the Civil Practice Act the plaintiff wife was not required to fill
any response to defendant's counterclaim since its allegations automati
cally stood denied, she "at least passively submitted herself to the juris
diction of the court in regard to the counterclaim"50 by filing the origina
claim for separate maintenance and electing not to contest the counter
claim. Furthermore, the wife's case was seriously weakened by her seven
teen month delay in bringing the action to set aside the divorce decree
during which time her former husband remarried.

Although Herring does not overturn Buford, it does show that the su
preme court is willing to preserve judgments from attack by finding tha
a party is estopped by its previous actions from contending a court lacke(
venue to hear a counterclaim. This salutary decision is a step in the righ
direction of abolishing the false distinction created by Buford, which i
not allowing venue to be waived for counterclaims for divorce whil
generally finding venue waived in other civil actions for counterclaim
arising out of the same factual setting as the claim asserted by

46. 231 Ga. 9, 200 S.E.2d 97 (1973).
47. GA. CONST. art. VI, § 14, 1, GA. CODE ANN. § 2-4301 (1977).
48. Beaird & Ellington, Trial Practice and Procedure, Annual Survey of Georgia Lau

1973-1974, 26 MERCER L. REv. 239, 246 (1974).
49. 246 Ga. 462, 271 S.E.2d 857 (1980).
50. Id. at 463, 271 S.E.2d at 860.
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plaintiff."
The case of Sorrells v. Sorrells52 concerned the proper venue in actions

for the appointment of guardians for persons who are insane or mentally
incapable of managing their estates. At issue was whether the action
must be brought in the county where the alleged mentally incompetent
person has his domicile or legal residence or whether the application for
guardianship could be filed in the probate court of the county where the
incompetent person "is found.""8 Under the influence of the Georgia Con-
stitution, which as a general rule mandates that civil actions shall be
brought in the county where defendant resides," the court ruled that,
"when a person files an application for the appointment of a guardian of
an allegedly mentally incompetent state resident, the allegedly mentally
incompetent person is entitled to have the application for guardianship
heard in the probate court of the county of his or her residence.""

Moreover, to acquire a legal residence there must be a concurrence of
actual residence and a subjective intent to make that place one's home.
Hence, a person who is mentally incompetent may lack the necessary
mental capacity to change his legal residence. A person does not change
his or her domicile just by physically moving to another county. Thus, a
person would retain as his domicile the last county in which he chose to
live before becoming mentally incompetent, and it is that county rather
than one in which the incompetent person later "is found" that is the
proper venue for guardianship proceedings.

Several years ago the Georgia Supreme Court made it easier to estab-
lish an alternative place of venue for suits against domestic corporations
by its decision in Scott v. Atlanta Dairies Cooperative." Construing
Georgia Code Ann. section 22-404(c), which provides that a domestic cor-
poration "may be sued on contracts in that county in which the contract
sought to be enforced was made or is to be performed, if it has an office
and transacts business in that county,"81 the court held that the word

51. See Pemberton v. Purifoy, 128 Ga. App. 892, 198 S.E.2d 356 (1973).
52. 247 Ga. 9, 274 S.E.2d 314 (1981).
53. Georgia Code Ann. section 49-606(a)(1) (Supp. 1980) provides that a petition for the

appointment of a guardian may be filed
with the probate court in the County where the alleged incapacitated person re-
sides or is found, except that the probate court of the county where the ward is
found shall not have jurisdiction to hear any guardianship petition if it appears
that the alleged ward was removed to that county solely for the purpose of filing
such an action.

54. GA. CONST. art. VI, § 14, V 6, GA. CODE ANN. § 2-4306 (Supp. 1981).
55. 247 Ga. at 11, 274 S.E.2d 316.
56. 239 Ga. 721, 238 S.E.2d 340 (1977).
57. GA. CODE ANN. § 22-404(c) (1977).
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"office," as used in that section" and companion section 22-404(d),5 9

meant only a "place of business." In Gillis v. Orkin Exterminating Co.,60

the Georgia Court of Appeals expanded this ruling by holding that Orkin
had an "office" in a county in which it neither owned nor rented business
space nor stored any supplies. In fact, Orkin's business in that county
was managed from a branch office located in an adjacent county. Never-
theless, the court found decisive the facts that Orkin employed a full-time
pest control serviceman who resided in the county and that it had a local
telephone listing in its name. That telephone was located in a local hard-
ware store, and Orkin paid the store's owner a monthly fee of twenty-five
dollars to take and deliver telephone messages to its serviceman. Al-
though Orkin insisted that its arrangement with the hardware store was
the rural equivalent of a telephone answering service, the court deemed
even that arrangement sufficient to constitute an "office":

We conclude that Orkin's arrangement with the hardware company to
answer its phone and record messages exists for the sole purpose of
transacting business for Orkin and, as such, constitutes the maintenance
of an office as contemplated by the provisions of subsections (c) and (d)
of Code Ann. § 22-404. 61

Finally, two cases illustrate the difficulty of obtaining a change of venue
in a civil case. In Claxton Poultry Co. v. City of Claxton,6 2 plaintiff sued
the city that supplied it with natural gas. Plaintiff contended that the
city's negligence caused an explosion that destroyed the poultry plant and
killed and injured several people. The suit sought nearly 3,000,000 dollars
as actual damages to the plant's property and the additional sum of
500,000 dollars as punitive damages. Plaintiff moved for a change of
venue to obtain an impartial jury after a series of local newspaper articles
denied that the explosion was the fault of the city and warned that any
judgment would be paid by the city residents through increased taxes or
higher utility rates. Plaintiff produced several witnesses who testified that
in their opinion plaintiff could not obtain a fair trial locally.

The court of appeals, nevertheless, affirmed the trial court's refusal to
change venue. The court's decision was based on its interpretation of
Georgia Code Ann. section 3-207, which provides as follows:

Whenever, by an examination voir dire of the persons whose names are
on the jury list and who are compellable to serve on the jury, the presid-
ing judge shall be satisfied that an impartial jury cannot be obtained in

58. GA. CODE ANN. § 22-404(c) (1977).
59. GA. CODE ANN. § 22-404(d) (1977).
60. 155 Ga. App. 804, 272 S.E.2d 728 (1980).
61. Id. at 806, 272 S.E.2d at 729-30.
62. 155 Ga. App. 308, 271 S.E.2d 227 (1980).

[Vol. 33288



TRIAL PRACTICE

the county where any civil cause is pending, such civil cause may be
transferred to any county that may be agreed upon by the parties or
their counsel."

According to the court, this section manifests an unmistakable legislative
intention that a civil case be transferred only if an impartial jury cannot
be obtained and that fact must be determined by a voir dire examination
of the persons whose names are on the jury list. When the trial judge
denies the motion for transfer after conducting the voir dire examination,
his "broad discretion" will be reversed only if the voir dire "affirmatively
shows bias.""

A resident of a city or county is competent to serve as a juror in a case
in which the city or county is interested as a party. However, stockhold-
ers of a corporation are automatically disqualified from serving as jurors
in a case in which the corporation is a party because as stockholders they
would have a direct interest in the outcome. In Thompson v. Sawnee
Electric Membership Corp.,15 the court of appeals analogized members of
an electric membership cooperative to stockholders of a corporation and
held them disqualified as a matter of law to serve as jurors in the trial of
a case in which 500,000 dollars in damages were sought from the electric
cooperative. That issue decided, the court turned to the related question
of w/hether the trial judge should grant plaintiff a change of venue since
the record showed that eighty-five percent of the residents of the county
received their electricity from the defendant cooperative. The court held
that this fact, by itself, was insufficient to warrant a change of venue. The
record did not show whether a qualified jury could be chosen from the
remaining fifteen percent of the county's population that were not mem-
bers of the cooperative or closely related to members of it. To determine
whether a change of venue was required, the case was remanded to the
trial judge who was instructed to exercise his "sound discretion" to deter-
mine, presumably through voir dire, whether an impartial jury could be
drawn from the small percentage of the county's residents who were not
automatically disqualified from serving as jurors.

IV. SCOPE AND APPLICATION OF THE CPA

The Civil Practice Act (CPA) governs the procedure in courts of record
in suits of a civil nature."6 Moreover, it applies to "all special statutory
proceedings except to the extent that specific rules of practice and proce-

63. GA. CODE ANN. § 3-207 (1975).
64. 155 Ga. App. at 312, 271 S.E.2d at 233.
65. 157 Ga. App. 561, 278 S.E.2d 143 (1981).
66. GA. CODE ANN. § 81A-101 (1977).
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dure in conflict herewith are expressly prescribed by law. .... ,,67 Even
then, broad provisions of the CPA remain applicable to such proceedings
according to CPA section 81.68 This provision was involved in two cases
decided during the survey period.

In Roe v. Doe,69 the supreme court ruled that the common law practice
of using fictitious forms of ejectment, as codified in Georgia Code Ann.
section 33-111,71 was vitiated by the CPA rules governing the "sufficiency
of pleadings" and "making parties" made applicable by CPA section 81.
Hence, an ejectment action brought in the fictitious form is subject to
substitution of the real party in interest or dismissal as provided in CPA
section 17.71

In State v. Britt Caribe Ltd.,7 2 the court of appeals ruled that CPA
section 55,73 governing the opening of a default judgment, did not apply
to the special statutory proceeding of libel for condemnation of a vessel.
The court reasoned that the provision in the condemnation statute that
"the court shall order the disposition of the seized property"74 if no
claimant has appeared within thirty days to defend the libel expressly
conflicted with CPA section 55, which allows a party to open a default
judgment after the thirty day period in which to answer has expired.
Moreover, the CPA does not specify that its provisions for opening de-
fault judgments should govern in the event of conflict with the provisions
contained in a special statutory proceeding such as libel. The language in
section 81 requiring the CPA rules of "relief from judgments" to apply
refers only to postjudgment attacks on judgments under CPA section 6071
and not to the rules for opening the entry of default for failing to file a
timely answer.

V. SERVICE OF PROCESS

Who may lawfully serve the summons and complaint on a defendant?
In most cases service of process is handled by the sheriff's office. CPA
section 4(c), however, also permits service to be made by "any citizen.
specially appointed by the court for that purpose. '7 6 In Abrams v.

67. GA. CODE ANN. § 81A-181 (1977).
68. GA. CODE ANN. § 81A-181 (1977).
69. 246 Ga. 138, 268 S.E.2d 901 (1980).
70. GA. CODE ANN. § 33-111 (1980).
71. GA. CODE ANN. § 81A-117 (1977).
72. 154 Ga. App. 476, 268 S.E.2d 702 (1980).
73. GA. CODE ANN. § 81A-155 (1977).
74. GA. CODE ANN. § 79A-828(e) (Supp. 1981) (emphasis added).
75. GA. CODE ANN. § 81A-160 (1977).
76. GA. CODE ANN. § 81A-104(c) (Supp. 1981).
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Abrams,"7 a case decided several years ago, the supreme court ruled that
a plaintiff could not be specially authorized to serve process in her own
case. The court reasoned that the law required the process server to be
"wholly disinterested."78 Last year in Dotson v. Luxtrom, Inc.,7" the court
of appeals extended the Abrams rationale by holding that a party's attor-
ney could not serve process, even though specially authorized to do so
pursuant to CPA section 4(c). The court rejected the distinction urged by
plaintiff that because the attorney is an officer of the court a different
rule should obtain.80

The court of appeals in Headrick v. Fordhams considered whether an
attorney's personal secretary was his "agent" within the meaning of CPA
section 4(d)(7). 8

2 This section permits personal service to be made on a
defendant "by delivering a copy of the summons and complaint to an
agent authorized by appointment or by law to receive service of pro-
cess."8 In regard to agents of corporations, the supreme court has ruled
that, "[s]ince the object of service of process is to transmit notice of suit
to the corporation, it must be made on an agent whose position is such as
to afford reasonable assurance that he will inform his corporate principal
that such process has been served upon him.""

It would certainly seem, therefore, that an attorney's personal secretary
is in a position to relay important communications and thus could reason-
ably be expected to notify the attorney that he has been served. Never-
theless, the court in Headrick held the service invalid. It stressed that the
secretary had never been explicitly or even tacitly authorized to accept
service of summons on behalf of the attorney previously. Moreover, the
court engrafted requirements from the law of agency that distinquish be-
tween mere servants and agents. Drawing on this distinction, the court
reasoned that since the attorney's secretary performed only ministerial as
opposed to managerial duties, she was not an "agent." Although this dis-
tinction might be important in deciding whether the secretary could law-
fully bind the attorney on a contract she entered into on his behalf, it
seems somewhat beside the point in determining whether her position

77. 239 Ga. 866, 239 S.E.2d 33 (1977).
78. Id. at 868, 239 S.E.2d at 35.
79. 155 Ga. App. 504, 271 S.E.2d 644 (1980).
80. In Don Pepe, Inc. v. JMAPCO, Inc., 157 Ga. App. 216, 276 S.E.2d 886 (1981), the

court applied this same Abrams principle to hold that a corporate defendant's registered
agent for service of process cannot acknowledge receipt of service in an action brought
against defendant by a plaintiff corporation of which he was the president. To do so would
be tantamount to serving process on oneself.

81. 154 Ga. App. 415, 268 S.E.2d 753 (1980).
82. GA. CODE ANN. § 81A-104(d)(7) (1977).
83. Id.
84. Scott v. Atlanta Dairies Coop., 239 Ga. 721, 724, 238 S.E.2d 340, 343 (1977).
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was one that gives "reasonable assurance" that important communica-
tions such as process would be promptly delivered. Judged by that stan-
dard, the court was mistaken in holding that the attorney's secretary was
not an agent on whom process could be served.

In American Consolidated Service Corp. v. Nationwide Mutual Insur-
ance Co.," the court of appeals decided the much debated question of
how long a defendant corporation has to file its answer when service on it
is perfected by delivering the summons and complaint to the Secretary of
State. At issue was the meaning of Georgia Code Ann. section 22-403(b),"
which states that "any service so had [upon the Secretary of State as
statutory agent for a corporation] shall be answerable in not less than 30
days. 18 Defendant argued that this language meant that the answer
should not be filed until after the expiration of thirty days from the time
of service on the Secretary of State. Presiding Judge Quillian concluded,
however, that "answerable in not less than 30 days" meant that "the an-
swer shall not become due in less than 30 days after service on the Secre-
tary of State."" It would offend all logic, he added, to allow a corporate
defendant, which had failed to maintain a registered agent on whom pro-
cess could be served, more time to file an answer than the thirty days
allowed a corporation that is served with process through its registered
agent.

Judge Shulman disagreed with this interpretation." He read the stat-
ute, as did defendant, to prohibit a corporate defendant from filing an
answer within thirty days. Although this construction fails to set a maxi-
mum time for answering, Judge Shulman reasoned that when CPA sec-
tion 12(a)90 is read in conjunction with section 22-403(b), a defendant cor-
poration is required "to answer service of process not less than 30 and no
more than 60 days from receipt of service."' 1 This reading, he argued, was
consistent with the legislative intent to give a corporation served by ser-
vice on the Secretary of State a "grace period" in which to answer similar
to that given in other states.

Judge Carley read the statute's language still a third way.9' He rea-
soned that the phrase "answerable in not less than 30 days" sought only
to insure that a corporate defendant served in this manner would have at
least thirty days in which to answer, regardless of the term for answering

85. 156 Ga. App. 193, 273 S.E.2d 898 (1980).
86. GA. CODE ANN. § 22-403(b) (1977).
87. Id. (emphasis added).
88. 156 Ga. App. at 194, 273 S.E.2d at 900 (emphasis in original).
89. Id. at 197, 273 S.E.2d at 901 (Shulman, J., concurring specially).
90. GA. CODE ANN. § 81A-112(a) (1977).
91. 156 Ga. App. at 197, 273 S.E.2d at 902.
92. Id. at 198, 273 S.E.2d at 902 (Carley, J., concurring specially).
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otherwise provided in the CPA. Because CPA section 12(a) provides the
answer must be filed within thirty days, there was no conflict between the
two sections, and the corporation was required to file its answer within
thirty days from the date service was delivered to the Secretary of State.
Hence, for different reasons, a majority of the court agreed that the cor-
poration's answer in such cases must be filed within thirty days to avoid
default.

In Montgomery v. USS Agri-Chemical Division,93 the court of appeals
decided an important issue concerning the effect of a defective return of
process or the failure to show a return at all. Previous decisions had
seemed to distinguish between a "void" and "voidable" return for pur-
poses of determining whether an originally defective return could be
amended to save a judgment from attack." In Montgomery, the court cut
to the heart of the matter by ruling that "the critical question is the fact
of service and not the nature of the return."'95 Thus, a return of service
can be amended to show the true facts of service, or if no return has been
made at all before a judgment by default is rendered, a return may be
supplied later to "save that which has been done under service valid in
fact. ....

VI. PLEADINGS

Under Georgia practice, unlike Federal practice, a preanswer motion
does not toll the thirty day period in which a defendant must answer to
avoid a default. In Bosworth v. Cooney,7 the court of appeals suggested
that preanswer motions might, if certain essentials are present, be consid-
ered an answer to avoid default. In Bosworth, defendant, a Florida resi-
dent, responded to the suit pro se with motions to dismiss for lack of
personal and subject-matter jurisdiction. He also filed a memorandum of
law, an affidavit, and five exhibits. The trial court overruled defendant's
motions to dismiss and entered a default judgment against him since he
had not filed an answer. On appeal, defendant argued that his motions
along with the memorandum, affidavit, and exhibits constituted an an-
swer. The court of appeals noted that pleadings must be liberally
construed.

93. 155 Ga. App. 189, 270 S.E.2d 362 (1980).
94. See, e.g., Green v. First Lease, Inc., 152 Ga. App. 605, 263 S.E.2d 483 (1979); Olvey v.

Citizens & S. Bank, 146 Ga. App. 484, 246 S.E.2d 485 (1978).
95. 155 Ga. App. at 192, 270 S.E.2d at 364 (quoting Hickey v. Merrit, 128 Ga, App. 764,

766, 197 S.E.2d 833, 834 (1973)).
96. 155 Ga. App. at 192 n.1, 270 S.E.2d at 365 n.1 (citing Jones v. Bibb Brick Co., 120

Ga. 321, 325, 48 S.E. 25, 27 (1904)).
97. 156 Ga. App. 274, 274 S.E.2d 604 (1980).
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[A]s we continually remind practitioners "there is no magic in the no-
menclature given a pleading, but it is the substance of the pleadings that
determines its nature. . . . [I]n classifying pleadings we will construe
them to serve the best interests of the pleader, judging the pleading by
its function rather than by its name."' 8

The court indicated that an answer need not be denominated as such. Ii
noted the simple requirements for an answer, that is, it "shall admit oi
deny the averments upon which the adverse party relies." 9 The courl
assumed, arguendo, that the motions and attachments could be treated ai
pleadings, but nevertheless "found no language in defendant's motion, af.
fidavits, or exhibits, that could reasonably be construed as a general de
nial of the averments of the complaint. . nor any specific denial of thf
principal allegations of the separate paragraphs of the complaint."'
Since a general denial might be found in a few, simple words, Boswortl
provides a defendant with a weapon to defeat a default judgment whel
he has filed something within the time to answer. 10 1

Section 7(a) of the CPA 102 provides that "there may be a reply to
counterclaim denominated as such. 103 The provision differs from it
counterpart in the Federal Rules of Civil Procedure, which requires a re
ply to a counterclaim denominated as such.10° Although the allegations o
a counterclaim "shall automatically stand denied,"10' what happens whel
a party has an affirmative defense to the counterclaim? The fourth sen
tence of Section 12(b) of the CPA"° appears to provide an answer: "If
pleading sets forth a claim for relief to which the adverse party is no
required to serve a responsive pleading, he may assert at the trial an,
defense in law or fact to that claim for relief."1 7 Reading sections 7(a
and 12(b) together, it would appear that a party could raise an affirmativ
defense to a counterclaim as late as the trial of the case.1 08 In Brown t

98. Id. at 278, 274, S.E.2d at 607 (quoting Hayes v. Superior Leasing Corp., 136 Ga. Apl
98, 100, 220 S.E.2d 86, 89 (1975)).

99. GA. CODE ANN. § 81A-108(b) (1977).
100. 156 Ga. App. at 279, 274 S.E.2d at 608.
101. The general denial, however, is subject to a good faith requirement. GA. CODE AN]

§ 81A-108(b) (1977).
102. GA. CODE ANN. § 81A-107(a) (1977). See also GA. CODE ANN. § 81A-112(a) (1977) 1

"counterclaim shall not require an answer").
103. Id. (emphasis added).
104. FED. R. Civ. P. 7(a).
105. GA. CODE ANN. § 81A-112(a) (1977). See also GA. CODE ANN. § 81A-108(d) (1977
106. GA. CODE ANN. § 81A-112(b) (1977).
107. Id.
108. Compare GA. CODE ANN. § 81A-108(c). An affirmative defense to a claim should I

raised in a "pleading to a preceding pleading" or it may be deemed waived. See Phillips
State Farm Mut. Auto. Ins. Co., 121 Ga. App. 342, 173 S.E.2d 723 (1970).
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Quarles,1'" the court of appeals adopted this interpretation and held that
plaintiffs could raise an affirmative defense to a counterclaim at the close
of their case at trial. The court, however, was critical of the practice of
waiting until trial to raise an affirmative defense: "[tihe better practice
would have been to raise the defense in a responsive pleading or by mo-
tion prior to trial."11"

In Gaul v. Kennedy,"' however, the supreme court limited the freedom
of a plaintiff to raise an affirmative defense to a counterclaim as late as
the trial of the case. In Gaul, plaintiff attempted to assert the statute of
limitations as a defense by motion to dismiss "at the onset of trial."
Plaintiff argued that sections 7(a) and 12 permitted him to raise the de-
fense at that time since no reply to the counterclaim was required. The
supreme court disagreed. Although it recognized that an affirmative de-
fense may be raised by amendment or by motion, it noted that a pretrial
order setting forth the issues to be tried had been entered. Under section
15(a) of the CPA,113 the time for amendment as of right had expired. Fur-
thermore, the pretrial order controlled the course of the action. 1 The
court concluded that plaintiff waived the affirmative defense by failing to
raise it before the entry of the pretrial order. The court did not cite or
distinguish Brown and the different results in the two cases probably turn
on the consequences that flow from the entry of a pretrial order for iden-
tifying the relevant issues for trial. The decision in Gaul is in keeping
with a major purpose of the CPA: the avoidance of unfair surprise.""
The only certain conclusion to be drawn is that a careful litigant should
promptly'1 reply to a counterclaim and raise each affirmative defense.

In Gaul, we saw that an amendment would not be allowed after the
entry of a pretrial order setting the future course of litigation; however, as
is noted in Carreras v. Austell Box Board Corp.,"' the pretrial order does

109. 154 Ga. App. 350, 268 S.E.2d 403 (1980).
110. Id. at 352, 268 S.E.2d at 405.
111. 246 Ga. 290, 271 S.E.2d 196 (1980).
112. GA. COD. ANN. § 81A-115(a) (1977).
113. GA. CODE ANN. § 81A-116 (1977).
114. The fourth sentence of section 12(b) was taken verbatim from FED. R. Civ. P. 12(b).

As one commentator noted, the provision was intended as a catchall for the very rare case in
federal practice in which a reply to a claim for relief is not required (a reply to a counter-
claim is mandatory under the Federal Rules). See 5 C. WRIGHT & A. MILLER, FEDERAL PRAC-

TICE AND PROCEDURE § 1365 (1969). Arguably, the provision is not suited for Georgia prac-
tice, where a counterclaim is a common occurrence.

115. The Civil Practice Act does not provide any other time in which to reply if one is to
be made. It is suggested that a reply would be timely if filed within 30 days from service of
the counterclaim, by analogy to the time in which to answer a complaint. GA. CODE ANN. §
81A-112(a) (1977). See FED. R. Civ. P. 12(a) (reply must be filed within 20 days-same as
for an answer).

116. 154 Ga. App. 135, 267 S.E.2d 792 (1980).
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not end all amendments to the pleadings. Section 15(b) of the CPA"1 7

provides that "[w]hen issues not raised by the pleadings are tried by ex-
press or implied consent of the parties, they shall be treated in all re-
spects as if they had been raised in the pleadings." 118 In Carreras, evi-
dence on an issue not included in the pretrial order was introduced at
trial without objection from any party. On appeal, Austell Box Board ar-
gued that it was error to let the new issue go to the jury without comply-
ing with the requirements for modifying the pretrial order contained in
section 16 of the CPA.1 19 The court held that the mandatory language ol
section 15(b) controlled over section 16 and that section 15(b) permitted
litigation of an issue not raised by the pleadings or the pretrial ordez
without the necessity of modifying the pretrial order. "The fact that ap-
pellants did not raise the issue in the pretrial order is not controlling
where evidence is introduced on the issue without objection; the opposing
party is not surprised; and the issue is litigated. 1 1 s0

Finally section 15(d) of the CPA11 1 provides that transactions, occur-
rences, or events, which transpire after the pleading in which they should
have been included, may be set forth in a supplemental pleading witl
leave of the court. In Nickerson v. Candler Building, Inc.,1 s the landlord
sued its tenant for rent past due and for "such additional rent as may b
due at time of trial. ' "' The court of appeals held that each rent install.
ment, which was not due as of the date the complaint was filed, was i
separate transaction, occurrence, or event which must be set forth in
supplemental pleading.

VII. DiscovERY

During this survey period, the Georgia Court of Appeals had an oppor

117. GA. CODE ANN. § 81A-115(b) (1977).
118. Id.
119. Georgia Code Ann. section 81A-116 (1977) provides that the pretrial order "control

the subsequent course of the action, 'unless modified at the trial to prevent manifes
injustice."

120. 154 Ga. App. at 138, 267 S.E.2d at 794. Compare Stroud v. Elias, 247 Ga. 191, 27
S.E.2d 46 (1981). In that case, the court held that section 15(b) could not be construed t
permit an amendment to conform to evidence adduced at trial on a new or additional claii
where the defendant had defaulted. In such a case, section 15(b) is limited by Georgia Cod
Ann. section 81A-105(a) (1977), which requires "service of pleadings asserting new or addi
tional claims for relief" upon a party who is in default, and Georgia Code Ann. section 81A
154(C)(1) (1977), which provides that a default judgment may not "be different in kind fror
or exceed in amount that prayed for in the demand for judgment."

121. GA. CODE ANN. § 81A-115(d) (1977).
122. 156 Ga. App. 396, 274 S.E.2d 582 (1980).
123. Id., 274 S.E.2d at 583.
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tunity to address an infrequently litigated topic: the duty to supplement
responses to requests for discovery. In Hanna Creative Enterprises, Inc.
v. Alterman Foods, Inc.,'"4 a suit on an open account, defendant Hanna
requested by interrogatory the identification of all documentary evidence
on which plaintiff Alterman Foods relied to support its claim. Plaintiff
produced various invoices and other documents. At trial, plaintiff intro-
duced a demand letter on which Hanna's president acknowledged the in-
debtedness in question. Hanna objected to the introduction of the letter
on the ground that it had not been included among the documents previ-
ously identified. The trial judge purported to reserve ruling on the objec-
tion, but apparently relied upon the document in question in his findings
of fact and conclusions of law. Throughout the trial and on appeal,
Hanna claimed that it had been surprised by the letter. The court of ap-
peals agreed and held that the letter may well have been a source of sur-
prise at trial, thereby evoking the duty of plaintiff Alterman to supple-
ment discovery under Section 26(e)(2) of the CPA.'28 Having decided
that plaintiff had a duty to supplement its response, the court turned to
the question of the proper sanctions to impose. Relying on a pre-CPA
decision, Jones v. Atkins,' the court concluded that when a party fails
to supplement responses and attempts to introduce the materials that
should have been disclosed, the proper course is either to declare a mis-
trial or grant a postponement of the trial to enable the opposing party to
examine the evidence and remedy any "surprise". Since the trial court
did neither, the judgment was reversed. Neither the CPA nor the Federal
Rules of Civil Procedure specify sanctions for the failure to supplement
discovery. The court's decision in Hanna Creative Enterprises is accord
with the practice under the Federal Rules of relying upon the inherent
power of the court to fashion sanctions, which include granting a continu-
ance, ordering a new trial, and excluding the evidence, the latter a possi-
bility not mentioned by the court of appeals.'2 7

In Associated Grocers Co-op, Inc. v. Trust Co.,'2 8 Trust Company ap-
pealed the trial court's refusal to compel attorneys for Associated Grocers

124. 156 Ga. App. 376, 274 S.E.2d 761 (1980).
125. Georgia Code Ann. section 81A-126(e)(2) (1977) provides that a party is under a

duty to supplement responses
if he obtains information upon the basis of which (A) he knows that the response
was incorrect when made, or (B) he knows that the response, though correct when
made, is no longer true, and the circumstances are such that a failure to amend
the response is, in substance, a knowing concealment.

Another interesting aspect of Hanna is that the court apparently equated the incomplete
response with an incorrect one.

126. 120 Ga. App. 487, 171 S.E.2d 367 (1969).
127. See 8 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2050 (1970).
128. 158 Ga. App. 115, 279 S.E.2d 248 (1981).
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to reveal whether they had advised Associated Grocers of the existence of
Trust Company's prior perfected security interest in certain collateral.
Trust Company argued that the attorney-client privilege had been waived
by prior partial disclosures in depositions. The court of appeals disagreed.
All objections except as to form were reserved during the depositions as
permitted by sections 32(b) and (d)(3) of the CPA. 12 Accordingly, the
attorney-client privilege had not been waived by the disclosures during
depositions and could be asserted at trial.

VIII. TRIALS

A. Peremptory Challenges in Multiparty Cases

In Sheffield v. Lewis,130 the supreme court found reversible error in the
trial court's decision to grant three peremptory challenges to the jury ve-
nire to each of two defendants (for a total of six challenges), while only
three challenges were granted to plaintiff. The court restated the long-
standing rule in Georgia "that multiple parties receive the same number
of peremptory challenges as an individual party," ' except when one of
the parties has the right to sever. Since the action concerned a suit on a
note on which each defendant was jointly liable, the court concluded that
the parties had no right to sever."' 2 The court reasoned that the misallo-
cation of strikes was harmful error because an imbalance in the number
of challenges would create an unfair disadvantage for the party receiving
the fewer strikes. "His adversaries will clearly have an advantage. They
will have the power to select a jury presumably balanced in their favor by
challenging a greater number of jurors, regardless of whether the opposite
party uses all of his strikes or not. s133 The court did suggest that it might
be possible to increase the number of strikes on one side with a corre-
sponding increase on the other side so that each has an equal number of

129. GA. CODE ANN. §§ 81A-132(b), -132(d)(3) (1977).
130. 246 Ga. 19, 268 S.E.2d 615 (1980).
131. Id. at 20, 268 S.E.2d at 615.
132. Defendant Lewis argued that since the trial court, under Georgia Code Ann. section

81A-142(b) (1977) had discretion to sever "any claim, cross-claim, counterclaim, or third-
party claim or . . .any separate issue" the trial court also had discretion to allocate addi-
tional strikes. 246 Ga. at 20, 268 S.E.2d at 617. The court rejected this argument on the
ground that there was only one issue in the case, i.e., defendants' liability on the note. Lewi
also contended that defendants' defenses were totally unrelated, and that the trial courri
could have severed the defenses. The court's response to this argument was perfunc-
tory: "The Code [CPA § 42(b)] does not provide for severence where there is a single issue
to be tried but more than one defense presented." 246 Ga. at 21, 268 S.E.2d at 617 (footnote
omitted). The court did not explain why separate defenses could not present separate issues
1 133. 246 Ga. at 22, 268 S.E.2d at 618.
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strikes.

B. Directed Verdict - Section 50

In Department of Transportation v. Claussen Paving Co. 1 s4 the su-
preme court overruled a line of cases from the court of appeals""0 and
held that it is not necessary for a party to move for a directed verdict at
the close of all the evidence in order to preserve his right to move for a
judgment notwithstanding the verdict. In that case, defendant Depart-
ment of Transportation moved for a directed verdict at the close of plain-
tiff's case-in-chief and at the close of its defense, but failed to renew the
motion after plaintiffs rebuttal. After a jury verdict in favor of plaintiff,
defendant moved for a judgment notwithstanding the verdict. Relying
upon authority from the courts of appeals and federal courts, plaintiff
opposed the motion on the ground that defendant had not moved for a
directed verdict at the close of all of the evidence, including the rebuttal
testimony. The supreme court disagreed:

A majority of the members of this court are aware that the words, "at the
close of all the evidence" appear in the first sentence of Code Ann. § 81A-
150(b), but is of the opinion that those words do not deny to a defendant
who has moved for a directed verdict at the close of the plaintiff's evi-
dence the opportunity to move for judgment notwithstanding the verdict
on the grounds presented in his motion for directed verdict. ' "

IX. DEFAULT JUDGMENTS

Multiparty cases in which some defendants default but others do not,
present particularly difficult questions. It is well settled in Georgia that a
default by one or more defendants does not prejudice the rights of the
others. The plaintiff must prove his case against the defendants who con-
test liability even if that requires proving the liability of the defaulting
defendant or defendants.1 3 7 No court had ever explained how the ultimate
liability of a defaulting defendant may be tied to the fortunes of the non-
defaulting defendants until the court of appeals' decision in Stasco
Mechanical Contractors, Inc. v. Williamson.'" In that case plaintiff sued
four defendants on two contracts for the repair of several apartment

134. 246 Ga. 807, 273 S.E.2d 161 (1980).
135. Ace Parts & Distrib., Inc. v. First Nat'l Bank, 146 Ga. App. 4, 245 S.E.2d 314

(1978); Georgia S. & F. Ry. v. Blanchard, 121 Ga. App. 82, 173 S.E.2d 103 (1970). Both cases
were specifically overruled by the Claussen Paving decision.

136. 246 Ga. at 809, 273 S.E.2d at 163.
137. See Avis Rent A Car Sys., Inc. v. Rice, 132 Ga. App. 857, 209 S.E.2d 270 (1974).
138. 157 Ga. App. 545, 278 S.E.2d 127 (1981).
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buildings. Two defendants went into default when their answers were
withdrawn. The case against the other two defendants proceeded to trial,
and the trial court found in favor of plaintiff and against defendants. The
trial court granted a directed verdict in favor of the defaulting defendants
notwithstanding their default. Plaintiff appealed this latter ruling, and
the court of appeals reversed it. The court initially noted that defendants'
"default operated as an admission of their joint and several liability as to
the contracts."139 It then set forth three guidelines to govern defaults in
multidefendant actions when a plaintiff seeks to hold several defendants
jointly liable. First, entry of judgment against a default defendant should
wait until all defendants have defaulted or until final judgment is entered
if one or more defendants do not default. Second, if liability is decided
against the nondefaulting defendant and in favor of the plaintiff, judg-
ment should be entered against all defendants. Third, "[i]f joint liability
is decided against the plaintiff on the merits or that he has no present
right of recovery, as distinguished from adjudication for the non-default-
ing defendant on a defense personal to him, the complaint should be dis-
missed as to all of the defendants-both the defaulting and the non-de-
faulting defendants."1 0 The court reversed the directed verdict in favor
of the defaulting defendants on the ground that they were jointly liable
with the nondefaulting defendants.

The court reached the right result for the wrong reasons. The rules
quoted in the court's opinion apply when the defendants are jointly lia-
ble, that is, when the defendants acted in concert to bring about an injury
or when they owed a common duty to the plaintiff.4" The rules were de-
rived from the case of Frow v. De La Vega,142 which was concerned with
avoiding logically inconsistent adjudications of liability in cases in which
liability is truly joint. In cases in which liability is several or joint and
several, a finding of liability of one or more defendants is consistent with
a finding of no liability of others, and the rule in Frow should not ap-
ply.143 As the court pointed out in Williamson, defendants admitted their
joint and several liability, and this should have ended the inquiry. In this
type of case, the disposition of the case with regard to the nondefaulting
defendants was immaterial.1 4

4

139. Id. at 545, 278 S.E.2d at 128 (emphasis added).
140. Id. at 546, 278 S.E.2d at 128 (quoting 6 J. MOORE, FEDERAL PRACTICE 1 55.06 (2d ed.

1976)).
141. 6 J. MOORE, FEDERAL PRACTICE $ 55.06, at 55-81 n.1 (2d ed. 1976).
142. 82 U.S. (15 Wall.) 552 (1872).
143. See In re Uranium Antitrust Litigation, 617 F.2d 1248, 1257 (7th Cir. 1980).
144. In Rose Printing Co. v. EOS Group, Ltd., 155 Ga. App. 743, 272 S.E.2d 585 (1980),

the court found another "understandable misunderstanding" justifying opening a default. In
Rose Printing, after several extensions of time to answer, when defendant finally filed its
answer, it was technically in default. No objection was made at that time and the case
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In last year's survey it was noted that the Georgia General Assembly
passed a constitutional amendment designed to eliminate the necessity of
a jury's determination of damages in default cases sounding in tort.,' s In
the 1980 general election, Georgia voters ratified that amendment.'" 6 It
was also noted that while the General Assembly had deleted the right to a
jury trial from Georgia Code Ann. section 110-401,"1 it had left undis-
turbed a similar requirement in section 55(a) of the CPA.'" This incon-
sistency has been corrected by an amendment to section 55(a) that
deletes the automatic jury trial for default cases sounding in tort; how-
ever, the amendment also contains the following proviso: "Provided,
however, in the event defendant, though in default, has placed damages
in issue by filing a pleading raising such issue, either party shall be enti-
tled, upon demand, to a jury trial of the issue as to damages. . . .. '9 The
amended version of section 55(a) eliminates the needless expense to a
plaintiff of establishing his damages in an ex parte jury trial when the
defendant has taken no action, yet would preserve the jury trial in cases
when the defendant has appeared and contested the issue of damages.'"
It is curious, however, that an amendment designed to limit the availabil-
ity of a jury trial in default cases may be interpreted to permit jury trials
on demand in contract actions concerning unliquidated damages for
which jury trials were heretofore unavailable.

proceeded through discovery, hearings, motions, and some settlement discussions. Seven
months later, plaintiff moved to strike the answer and hold defendant in default. The court
of appeals held that the conduct of the parties, coupled with the confusion surrounding the
case from the outset, resulted in a situation in which they "tacitly consented to an extension
of time" for defendant to answer. Id. at 745, 272 S.E.2d at 587. See also American Erectors,
Inc. v. Hanie, 157 Ga. App. 687, 278 S.E.2d 196 (1981).

145. Gary, Trial Practice and Procedure, Annual Survey of Georgia Law, 1979-1980, 32
MERCER L. REV. 225, 244 (1980).

146. GA. CONST. art. VI, § 4, t 7, GA. CODE ANN. § 2-3307 (Supp. 1981). As amended, that
provision reads: "The court shall render judgment without the verdict of a jury in all civil
cases where no issuable defense is filed except as otherwise provided in this Constitution,
and subject to the right of trial by jury on written demand of either party."

147. GA. CODE ANN. § 110-401 (1973).

148. GA. CODE ANN. § 81A-155(a) (1977).

149. 1981 Ga. Laws 769-70. GA. CODE ANN. § 81A-155(a) (Supp. 1981).

150. The amended version is not without some problems of interpretation. The fact that
a case is in default means either that the defendant has never filed an answer or that the
answer has been stricken as being untimely or as a sanction, e.g., for failure to make discov-
ery. Therefore, what "pleading" does the amendment refer to? Can any defendant, who has
never filed an answer, file a pleading contesting the issue of damages and obtain a jury trial
or is it limited to those defendants who have filed pleadings that raised issues to damages
but which were later striken?
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X. SUMMARY JUDGMENTS

In Combs v. Adair Mortgage Co.,151 the court of appeals, through the
certification procedure, asked the supreme court to clarify or reconcile the
cases of Burnette Ford, Inc. v. Hayes152 and Chambers v. Citizens &
Southern National Bank.158 In Burnette, the supreme court stated the
familiar rule that in ruling on a motion for summary judgment, the court
should construe all the evidence, including the testimony of the party op-
posing the motion, against the movant even though that party may not
bear the burden of proof at trial.15' In Chambers, on the other hand, the
court held that when the testimony of the party opposing the motion is
contradictory, the court should consider that version most unfavorable to
him in ruling on the motion. 5 ' The court in Combs acknowledged that,
on the surface, the two decisions might appear to be contradictory, but
upon closer examination determined that the rule in Chambers rested
upon considerations other than the relative burdens in summary judg-
ment practice.

The holding in Chambers does not lighten the burden upon the movant
for a summary judgment nor does it add any additional weight to the
burden upon the responding party. Chambers simply reiterates the long
recognized and established rule that any party testifying in his own be-
half is held to a strict standard of candor and responsibility for his own
statements and has no right to be intentionally or deliberately self-con-
tradictory. The effect of the Chambers holding is that if a party testify-
ing in his own behalf intentionally or deliberately contradicts himself,
the more favorable portion of the contradictory testimony shall be
treated as though it did not exist.156

151. 245 Ga. 296, 264 S.E.2d 226 (1980).
152. 227 Ga. 551, 181 S.E.2d 866 (1971).
153. 242 Ga. 498, 249 S.E.2d 214 (1978).
154. 227 Ga. at 552-53, 181 S.E.2d at 866-67.
155. 242 Ga. at 502, 249 S.E.2d at 217.
156. 245 Ga. at 297, 264 S.E.2d at 227. On remand, the court of appeals limited thi

supreme court's rule in Combs and Chambers to cases in which the party's testimony wa
intentionally or deliberately contradictory. Since it appeared that Mrs. Combs had not beer
intentionally or deliberately contradictory but was rather "confused on her own part," the
court reversed the summary judgment against her. Combs v. Adair Mortgage Co., 155 Ga
App. 432, 434, 270 S.E.2d 828, 830 (1980). See also Aiken v. Drexler Shower Door Co., 15,
Ga. App. 436, 270 S.E.2d 831 (1980). In Tri-Cities Hosp. Auth. v. Sheats, 156 Ga. App. 28
273 S.E.2d 903 (1980), in which a party's affidavit and deposition were unintentionally con
tradictory, summary judgment could not be entered against that party. The court reasonec
that questions of credibility could not be resolved on motion for summary judgment; how
ever, the court also stated that had the same evidence been considered on motion for di
rected verdict it might have reached a different result. Id. at 32, 273 S.E.2d at 906.
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In Howard v. Walker,1 57 the court held that when a plaintiff must pro-
duce expert testimony to prevail at trial (for example, in a medical mal-
practice case), he must adduce favorable expert testimony to oppose the
defendant's motion for summary judgment supported by expert testi-
mony. In Payne v. Golden'58 and Parker v. Knight, 5 the court held that
the rule in Howard applied even when the only expert testimony offered
in support of the defendant physician's motion for summary judgment
was his own. In Lawrence v. Gardner,'0 however, the court of appeals
held that plaintiff could rely upon equivocal testimony of expert wit-
nesses in the record even when the defendant expert offered his testi-
mony in support of his motion for summary judgment. In Lawrence, a
medical malpractice case, the defendant surgeon denied in his depositions
that he was negligent in performing an operation on plaintiff. During dis-
covery defendant deposed three other physicians who testified favorably
for him but did not absolve him; however, on cross-examination each
physician conceded that it was possible that plaintiff's injuries were the
result of negligent or improper surgical procedures. Defendant moved for
summary judgment based on the record, including his deposition as well
as those of the other physicians. He argued that Howard, Payne, and
Parker demanded summary judgment in his favor since plaintiff had
failed to adduce any expert testimony contrary to his testimony. The
court distinguished Howard by stating:

[W]e do not read Howard v. Walker ... as authority for the proposition
that simply because the defendant is initially responsible for the produc-
tion of certain expert witnesses, the defendant is entitled to summary
judgment when the experts relied upon by the defendant also offer ex-
pert testimony which a jury could find supports plaintiff's allegations of
medical negligence. Although none of the nonparty physicians specifi-
cally opined that the defendant here was negligent, such explicit con-
clusory pronouncements out of the mouths of those clothed with the
mantle of evidentiary expertise are not essential.'8 '

In Premium Distributing Co. v. National Distributing Co., 62 the court
of appeals resolved two significant issues in summary judgment practice.
After the case was reassigned to a new judge, National renewed a motion
for summary judgment that had previously been denied by the first judge;
however, National did not present any new evidence in support of its re-

157. 242 Ga. 406, 249 S.E.2d 45 (1978).
158. 245 Ga. 784, 267 S.E.2d 211 (1980).
159. 245 Ga. 782, 267 S.E.2d 222 (1980).
160. 154 Ga. App. 722, 270 S.E.2d 9 (1980).
161. Id. at 724, 270 S.E.2d at 11 (emphasis in original).
162. 157 Ga. App. 666, 278 S.E.2d 468 (1981).
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newed motion. The new trial judge granted the motion without a hearinj
or additional oral argument. The court of appeals initially held that il
was proper for the court to consider the renewed motion without expan
sion of the record, provided that there had been no appeal in the interin
that would establish the first denial as the law of the case. The court ther
held that it was error for the trial court to rule on a motion for summar3
judgment without a hearing. The court read section 56(c) of the CPA183 t(
require a hearing on each motion for summary judgment."". The cour
held, however, that the failure to hold a hearing in this case was harmlesi
error.

165

Finally, in Southeast Ceramics, Inc. v. Klein, 56 the supreme court lai(
to rest the last vestige of the much criticized 1976 decision in Mariettc
Yamaha, Inc. v. Thomas.16 In Marietta Yamaha, one party had asserte(
the denial of his motion for summary judgment as a cross-appeal to thi
appeal by the other party from grant of a partial summary judgment. Th
supreme court dismissed the cross-appeal by reasoning that "[tihere is ni
provision for review of the denial of the summary judgment in Code Ann
§§ 81A-156(h) or 6-701(a)2(A), except by direct appeal with a certificat
of the trial judge and an application for review to the appropriate appel
late court."1 8 The decision in Marietta Yamaha has been criticized oi
the ground that it necessarily results in piecemeal appeals that waste ju

163. GA. CODE ANN. § 81A-156(c) (1977).
164. In so holding the court also stated that the requirements o f section 56(c) conflicte

with Rule 21 of the Rules of the Superior Court of Fulton County which provides, in par
that "[a]ll motions and other non-jury matters shall be decided by the Court without
hearing .. " GA. SUPER. CT. (FULTON Co.) R.21. The CPA was held to preempt this loci
rule. 157 Ga. App. at 669, 278 S.E.2d at 471.

165. Section 81A-156(c) also requires that all material used in support of a motion fc
summary judgment must be served at least 30 days prior to the time fixed for the hearing o
the motion. GA. CODE ANN. § 18A-156(c) (1977). The purpose of this rule is to give th
opposing party fair notice of the material to be relied upon by the movant. See Bento
Bros. Ford Co. v. Cotton States Mut. Ins. Co., 157 Ga. App. 448, 278 S.E.2d 40 (1981). I
Porter Coatings v. Stein Steel & Supply Co., 247 Ga. 631, 278 S.E.2d 378 (1981), the movar
argued that the 30 day deadline should not apply to depositions and other materials wit
which the opposite party was familiar. The supreme court rejected this distinction and hel
that the 30 day deadline applied to all material offered in support of the motion. See als
Benton Bros. Ford Co. v. Cotton States Mut. Ins. Co., 157 Ga. App. 448, 278 S.E.2d 4
(1981). The court, however, stated that its conclusion did "not preclude a finding of hare
less error, waiver, estoppel, or acquiesence in the trial court's consideration of supportin
material not timely filed." 247 Ga. at 632, 278 S.E.2d at 378. Since it appeared that th
party opposing the motion had also relied upon the untimely filed deposition, the corn
found no reversible error.

166. 246 Ga. 294, 271 S.E.2d 199 (1980).
167. 237 Ga. 840, 229 S.E.2d 753 (1976).
168. Id. at 842, 229 S.E.2d at 755 (emphasis in original).
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dicial time and increase the time and expense to the parties.1"9 Prior to
Southeast Ceramics, the Marietta Yamaha holding had been distin-
guished,170 and at least one decision had suggested that it had been over-
ruled.17 1 In Southeast Ceramics, plaintiff Klem sued Southeast for breach
of contract and Southeast counterclaimed for malicious use of process.
Both sides moved for summary judgment; Klem sought dismissal of the
counterclaim and Southeast sought a holding that it was not liable on the
claim of breach of contract. The trial court denied Southeast's motion for
summary judgment, but granted Klem's motion as to the counterclaim. In
the court's words,"[t]he net result was that Southeast was twice the loser
and found itself with a suit pending against it and no counterclaim re-
maining against Klein. '17

1 Southeast took a direct appeal of the grant of
Klem's motion for summary judgment 173 and sought to carry with the di-
rect appeal the denial of its motion for summary judgment. Citing two
cases that "struck a blow for the principle of judicial economy, ' "74 the
court held that "the denial of a motion for summary judgment can be
appealed without application when it is tied to the appeal of an appeala-
ble order or judgment. 1 7 5 The court did not mention Marietta Yamaha
but instead relied upon Georgia Code Ann. section 6-701(b), 76 which pro-
vides that when a direct appeal is taken from any judgment, rulings or
order, "all [other] judgments, rulings or orders rendered in the case which
are raised on appeal, and which may affect the proceedings below, shall
be reviewed and determined by the appellate court, without regard to the
appealability of such judgment, ruling or order standing alone. 17

169. See Ellington, Trial Practice and Procedure, Annual Survey of Georgia Law, 1976-
1977, 29 MERCER L. REv. 265, 289 (1977).

170. See Stallings v. Chance, 239 Ga. 567, 238 S.E.2d 327 (1977).
171. See Marathon U.S. Realties, Inc. v. Kalb, 244 Ga. 390, 260 S.E.2d 85 (1979).
172. 246 Ga. at 294, 271 S.E.2d at 200.
173. The grant of a partial summary judgment is subject to direct review. GA. CODE ANN.

§ 81A-156(h) (1977).
174. 246 Ga. at 295, 271 S.E.2d at 200 (citing Marathon U.S. Realties, Inc. v. Kalb, 244

Ga. 390, 260 S.E.2d 85 (1979); Executive Jet Sales, Inc. v. Jet America, Inc., 242 Ga. 307, 248
S.E.2d 676 (1978).

175. 246 Ga. at 294, 295, 271 S.E.2d at 200.
176. GA. CODE ANN. § 6-701(b) (Supp. 1981).
177. Id.
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