
Torts

by Frank M. Eldridge*

This survey of torts is organized alphabetically according to the source
of liability, the basic elements of actions, and defenses.

I. ANIMALS

In Kiser v. Morris,' an owier of a domestic animal recovered for the
animal's death, which was caused by a neighbor's trespassing dog. The
court of appeals held that under Georgia Code Ann. section 62-2004,2 the
owner of a trespassing dog is absolutely liable for injury or damage caused
to domestic animals, regardless of the owner's knowledge of the dog's vi-
cious or dangerous propensities.

In contrast, the court in Fitzpatrick v. Henley' adhered to the long-
standing rule of scienter to bar a cause of action when a trespassing dog
bit a four year old child. The court held that violation of a local leash
ordinance does not make the owner negligent per se. Liability can only be
based on actual knowledge of the dog's vicious propensity.

In Pirkle v. Triplett,4 a cattle owner was found not to be liable for
injuries caused when one of his bulls overturned plaintiff's car. The own-
er's cattle had escaped from a pasture and the owner spent several days
attempting to recapture the animals. Although a permissible inference
arose that defendant was negligent in allowing the bull to run free, defen-
dant's evidence that he had tried to recapture the cattle negated the in-
ference. Clearly, the General Assembly could pass a statute that would
make the owner of a domestic animal liable for personal injuries without
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scienter when the animal is permitted to run free on the public streets or
when it trespasses.

II. BAILMENT

In Butler v. Shirah,5 it was held that the mutual loaning between
neighbors of farm machinery with the expectation of reciprocation was
not a bailment for hire. Moreover, the court held that the gratuitous
bailor had no duty to inspect for hidden defects but only a duty to warn
of known defects.

III. CAUSE OF ACTION

In Georgia Power Co. v. Johnson,6 it was held that while Georgia does
not recognize a tort of "outrage," it does recognize a cause of action for
the intentional infliction of emotional distress. A tortfeasor must commit
acts that are so terrifying or insulting that they would naturally "humili-
ate, embarass or frighten the plaintiff.'" The naming of heirs of a de-
ceased former title owner of realty in a condemnation action was held not
be an intentional tort.

The court in Camellia Corp. v. Cornell8 held that Georgia Code Ann.
section 92A-2004,9 which requires the installation of safety glazing mate-
rial in glass doors, did not apply to the apartment door of plaintiff be-
cause, although the door was an "entrance door"10 within the meaning of
the statute, it was not a "glazed structure"'" since the lower three-sev-
enths of the door was wood with the upper four-sevenths glass and wood.
This seems to be a very narrow construction of a safety statute that was
designed to prevent injuries as a result of consumers putting their hands
through glass doors as plaintiff had done in this case.

IV. CONVEsION

"Accession"" under the Georgia version of the Uniform Commercial
Code does not apply to accessories added to a car such as a CB radio, a
tape deck, or other tangible personalty that a consumer may affix to his
motor vehicle. A security holder and its agents may be liable for the con-

5. 154 Ga. App. 111, 267 S.E.2d 647 (1980).
6. 155 Ga. App. 862, 274 S.E.2d 17 (1980).
7. Id. at 863, 274 S.E.2d at 18.
8. 157 Ga. App. 625, 278 S.E.2d 168, cert. granted, - Ga. S.E.2d - (1981).
9. GA. CODE ANN. § 92A-2004 (1978).
10. Id.
11. Id.
12. See GA. CODE ANN. § 109A-9-314 (1979).



version of accessories of this type if the accessories are taken at the time
that a motor vehicle is repossessed, according to the ruling in Mixon v.
Georgia Bank & Trust Co.'8 . The rule of "accession" was held inapplica-
ble to tires and wheels which can be removed from a motor vehicle in
Austrian Motors, Ltd. v. Travelers Insurance Co."' In that case it was
held that a garage could recover from an automobile insurer for the value
of items the garage placed on a stolen car that was being repaired for the
bogus owner.

In Turner v. Jackson,"5 it was held that a mechanic who releases a mo-
tor vehicle to the owner or to a third person without first being paid,
surrenders his right to hold the vehicle under a mechanic's lien unless he
otherwise perfects the lien.' 6 If the vehicle is returned to the mechanic
by a third person after the lien is surrendered, the withholding of the
vehicle from the owner until the repair bill is paid is an act of conversion.
If the mechanic keeps the vehicle in his possession after the repairs are
completed and until the bill is paid, then this is a proper assertion of a
mechanic's lien. The right to assert the lien is terminated, however, when
the mechanic allows the vehicle to leave his custody and control without
recording the lien under Georgia law.' 7

Whether an article of personalty connected with or attached to realty
becomes a part of the realty, or whether it retains its identity as person-
alty, depends on the intent of the owners of the personalty and of the
realty. The court in Aquafine Corp. v. Fendig Outdoor Advertising Co.' 8

held that a realty owner could have been liable for conversion when it
prevented removal of billboards placed on the land even though it knew
that an agreement between the original landowner and the billboard own-
er allowed removal.

V. DAMAGES

In Woodbury v. Whitmire," the Georgia Supreme Court held that

Where a definite and readily ascertainable portion of a verdict should
not have been awarded to the plaintiff, a court can as a matter of law
condition the denial of a new trial on a remittitur of that portion of the
judgment by the plaintiff. . . . Such a remittitur does not infringe upon

13. 154 Ga. App. 32, 267 S.E.2d 483 (1980).
14. 156 Ga. App. 618, 275 S.E.2d 702 (1980).
15. 157 Ga. App. 31, 276 S.E.2d 92 (1981).
16. GA. CODE ANN. § 68-423a(a) (1980).
17. GA. CODE ANN. § 68-421a(c) (Supp. 1981).
18. 155 Ga. App. 661, 272 S.E.2d 526 (1980).
19. 246 Ga. 349, 271 S.E.2d 491 (1980), rev'g 154 Ga. App. 159, 267 S.E.2d 783 (1980).
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the Seventh Amendment's guaranty of trial by jury.2 0

A trespasser may be liable for punitive damages when there is evidenc
of willful misconduct, malice, or oppression." Punitive damages may als
be awarded when total lack of care by the tortfeasor raises an issue (
conscious indifference to the consequences; in short, there must be ev
dence of bad faith.

When punitive damages are sought as a deterrent to the wrongdof
rather than as compensation for wounded feelings,"2 the basis of thee
damages is a sum sufficient to deter future acts. The damages have n
relationship to injury as in cases of compensation for wounded feeling
When there is evidence of bad faith, of stubborn litigiousness, or of fau
in causing "unnecessary trouble and expense in the earlier or underlyin
transaction," expenses of litigation can be recovered as well as punitiv
damages. Recovery of both kinds of damages is permitted because pun
tive damages and expenses of litigation are different in character.'8

When a homeowner purchased a certain run of brick of the same coloi
but was given two different ranges of brick that were not of the run oi
dered, repeated false assertions by the brick company representative the
the bricks would match after they were washed and cleaned up consti
tuted aggravating circumstances sufficient to authorize punitive damage
Furthermore, the false representations were evidence of bad faith sutff
cient to authorize the award of attorneys' fees under Georgia Code Am
section 20-1404.24 The court in Georgia-Carolina Brick & Tile Co. i
Brown" went on to hold that in the case of "bad faith," the relationshi,
of the damages sought and recovered has no bearing on the recovery (
litigation expenses. This is so because the expenses of litigation are dan
ages for the "bad faith" in the inception of the transaction or occurrenc
that gives rise to the original cause of action.

The right to recover litigation expenses is not limited exculsively t
plaintiffs. When a defendant can show "bad faith" in an independer
counterclaim, separate from an allegation that the lawsuit itself we
brought in "bad faith," the defendant may be able to recover expenses c
litigation under section 20-1404 according to the holding in Ballenge
Corp. v. Dresco Mechanical Contractors, Inc.2

20. 246 Ga. at 350, 271 S.E.2d at 493.
21. Smith v. Milikin, 247 Ga. 369, 371, 276 S.E.2d 35, 37 (1981).
22. See GA. CODE ANN. § 105-2002 (1968).
23. 247 Ga. at 371, 276 S.E.2d at 37 (quoting Guest v. Riddle, 237 Ga. 535, 537, 22

S.E.2d 910, 913 (1976)).
24. GA. CODE ANN. § 20-1404 (1977).
25. 153 Ga. App. 747, 266 S.E.2d 531 (1980).
26. 156 Ga. App. 425, 274 S.E.2d 786 (1980).
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In White v. Taylor," it was held that criminal punishment can be
shown as mitigation for punitive damages, but evidence of criminal pun-
ishment is admissible only to mitigate damages arising from criminal con-
duct. Evidence of punishment for traffic offenses was admissible to miti-
gate punitive damages for a personal injury arising from negligent
conduct, but evidence of punishment for the controlled substance found
in the car was not admissible.

In Bennett v. Smith,"8 the Georgia Supreme Court reversed both the
court of appeals and the trial court and held that when the same expenses
of a business continued even after production was stopped by tortious
conduct, the jury was authorized to award plaintiff lost revenues as dam-
ages without deducting production expenses, since plaintiff's evidence
showed that he incurred the same expenses in both production and pro-
duction stoppage. The lost profit damages were not too remote when a
unit of plaintiff's egg production business stopped after his hens were fed
contaminated feed supplied by defendant.

For interest to be recovered on damages in an action ex delicto there
must be strict compliance with the notice requirements of Georgia Code
Ann. section 105-2016.29 Damages which may be calculated mathemati-
cally on the basis of expert testimony regarding the original value of the
goods and the extent of the damage to the goods were found not to be
liquidated damages in Georgia Ports Authority v. Mitsubishi Interna-
tional Corp.80 because the jury must establish such facts by their findings.

In McDaniel v. Bliss, 1 the divorced mother of a minor child had the
right of action for medical expenses and loss of services because she had
been awarded custody of the child. The father was excluded from bring-
ing this type of action even though his parental power had not been lost.

VI. DEFAMATION

In Cox Enterprises, Inc. v. Carroll City/County Hospital Authority,8'

the court held that a governmental entity is absolutely barred from prose-
cuting a cause of action for libel, regardless of whether the libel is against
the governmental entity in its governmental or its proprietary function,
because the public has a right to criticize the government freely without
fear of retaliation. The court went on to hold that while a hospital au-
thority is both a "quasi-private" and a "quasi-governmental entity," for

27. 157 Ga. App. 328, 277 S.E.2d 321 (1981).
28. 245 Ga. 725, 267 S.E.2d 19 (1980).
29. GA. CODE ANN. § 105-2016 (Supp. 1981).
30. 156 Ga. App. 304, 274 S.E.2d 699 (1980).
31. 156 Ga. App. 166, 274 S.E.2d 138 (1980).
32. 247 Ga. 39, 273 S.E.2d 841 (1981).
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purposes of bringing a libel action it is a governmental entity.3
3

In Reece v. Grissom," it was held that a justice of the peace was nc
libeled by the publication of the true facts about his son's arrest for th
theft of two trucks. There was no innuendo that plaintiff was in any wa
dishonest, immoral, or guilty of a crime.

Innuendo means only that where words are capable of two meanings, one
of which would be libelous and actionable and the other not, it is for the
jury to say, under all the circumstances surrounding its publication,
which of the two meanings will be attributed to it by those to whom it is
addressed or by whom it may be read .... If the words of the alleged
defamatory publication are unambiguous and are incapable of the mean-
ing ascribed to them by innuendo, no action for libel will lie.... Innu-
endo is not a device whereby non-libelous words are made actionable.
Unless the words of the alleged defamation are themselves susceptible of
the libelous innuendo no cause of action is stated; any harmful innuendo
which may result not from the ambiguity of the words themselves but
from the readers' subjective reaction to truthful words of an unambigu-
ous and non-libelous nature is not an actionable defamation."

VII. DEFENSES

In Deshazier v. State,8 6 the court held that the negligence of a thin
party that precedes a defendant's negligence does not come within th
doctrine of independent intervening cause. The doctrine relates only
superseding or concurrent cause of injury.

In Stevens v. Baggett8 7 a defendant collided with another defendan
riding a motorcycle on a bridge and the motorcylist was injured. Plaintiff
a nurse, stopped to render aid. A third defendant drove up to the scene o
the accident, could not stop and struck plaintiff. Plaintiff sued all defen
dants as joint tortfeasors. The first two defendants alleged that the las
defendant was the superseding cause of plaintiff's injuries. The court heh
that whether the doctrine of independent intervening cause was applica
ble was a jury question. Because of conflicting evidence, the court coulh
not find, as a matter of law, that only the last tortfeasor was liable.

In Evans v. DeKalb County Hospital Authority," the court held tha
an affirmative defense arises only when a party admits the essential ele
ments of a complaint against him and sets up other facts in justificatiol

33. Id. at 41, 273 S.E.2d at 843.
34. 154 Ga. App. 194, 267 S.E.2d 839 (1980).
35. Id. at 195, 267 S.E.2d at 841 (citations omitted).
36. 155 Ga. App. 526, 271 S.E.2d 664 (1980).
37. 154 Ga. App. 317, 268 S.E.2d 370 (1980).
38. 154 Ga. App. 17, 267 S.E.2d 319 (1980).
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or avoidance. The defending party then has the burden of proving the
affirmative defense.

In Coleman v. Coleman, 9 the court held that although family unity
was destroyed by divorce and custody of the minor was in the mother, the
father was immune to a personal injury suit by the son under the doctrine
of parental immunity. The court's reasons were that the father-son rela-
tionship still existed, the father paid support, and the risk of a "collusive"
action existed if suits of this type were permitted. In Trotter v. Ash-
baugh,40 it was held that the doctrine of parental immunity extends to a
stepparent because such person stands in loco parentis when the minor
child lives with him. Thus the doctrine of parental immunity of a parent
or person standing in loco parentis prevents suit by an unemancipated
child living in the household in order to uphold and preserve family
tranquility.

The court in Reese v. Henderson41 again pointed out that the statute of
limitations runs on the day prior to the anniversary of the occurrence of a
cause of action. Accordingly, a claim brought one hour before the actual
anniversary time was barred. In an action to recover possession of tangi-
ble personal property, the four year statute of limitations4 ' does not begin
to run until a wrongful withholding of the property occurs. When one
person obtains possession of property by the consent of the owner, the
statute does not begin to run until a demand for its return is made and
refused. The refusal to return the property is the tortious act that gives
rise to the cause of action and commences the running of the statute.4

3

A landlord may be released from liability to a tenant by an indemnity
agreement in the lease pertaining to negligent conduct that is not willful
and wanton. The implied warranty that premises are in good repair at the
time they are rented cannot be defeated by an exculpatory clause in a
lease. When the lock or latch on an apartment complex swimming pool
gate was broken and a minor child wandered into the pool area without
an adult during nonpool hours in violation of the tenant pool rules, the
landlord was held to be neither willfully nor wantonly negligent in his
duty to the trespassing child in George R. Lane & Associates, Inc. v.
Thomasson.

4

A vendor who is permitted to enter defendant's plant after signing an

39. 157 Ga. App. 533, 278 S.E.2d 114 (1981).
40. 156 Ga. App. 130, 274 S.E.2d 127 (1980).
41. 156 Ga. App. 809, 275 S.E.2d 664 (1980), cert. granted, - Ga. S.E.2d -

(1981).
42. GA. CODE ANN. § 3-1003 (1975).
43. Kornegay v. Thompson, 157 Ga. App. 558, 278 S.E.2d 140 (1981). See also Wood v.

Garner, 156 Ga. App. 351, 274 S.E.2d 737 (1980).
44. 156 Ga. App. 313, 274 S.E.2d 708 (1980).
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exculpatory agreement may be barred from asserting any action for a tor
tious injury; however, the vendor's spouse still may maintain an action foi
loss of consortium according to the decision in Deese v. Parks." This is s(
because the spouse's right to recover is separate from the right given ul
in the exculpatory provision.

In a typical indemnity agreement, the indemnitor is liable for all tor
damages and expenses of litigation. In Arthur Pew Construction Co. v
Bryan Construction Co.," the court held that the indemnitor is liable i
he can be attributed with as little as one percent of the negligence. More
over, the only way in which the indemnitor is not liable for all the dam
ages of both the indemnitor's and indemnitee's negligence is if the indem
nitee's negligence was the sole proximate cause of the damages. As long &
the indemnitor and indemnitee are joint tortfeasors, the indemnitee cai
shift total liability for the damages and expenses onto the indemnitor.

In Garner v. Driver,47 the court of appeals held that it was not error tA

charge on comparative negligence even though defendant had presente(
no testimony alleging that plaintiff was negligent. The court reasone(
that the jury could have inferred negligence from the physical evidenc
and from human experience, even though the investigating officer gav
his opinion that plaintiff was on his side of the road and that defendan
crossed over the center line prior to the head on collision. The jury couh
have substituted their own opinion to find from the evidence that plain
tiff rather than defendant crossed the center line.

In Osburn v. Pilgrim,' the Supreme Court of Georgia held that thl
defenses of assumption of risk and avoidance of consequences were avail
able to the defense in an air crash case when the plaintiff passenger was
pilot with instrument training, although he was not instrument rated, ani
when the weather conditions at the time of the crash allowed visual navi
gation. The plane crashed 2.8 miles short of the runway when defendan
attempted an instrument approach landing and was below appropriat
altitude.

Walt Disney Productions, Inc. v. Shannon 4 is a landmark case in tor
liability law. The court held that a tortfeasor may be liable for dissemi
nating an invitation to engage in conduct in which there is a foreseeabl
risk of injury, and for making available or maintaining an instrumentalit
that causes injury. However, absent a clear and present danger of injur)
the first amendment of the United States Constitution bars a tort actioi
for the dissemination of ideas alone because potential tort liability absen

45. 157 Ga. App. 116, 276 S.E.2d 269 (1981).
46. 156 Ga. 780, 275 S.E.2d 384 (1980).
47. 155 Ga. App. 322, 270 S.E.2d 863 (1980).
48. 246 Ga. 688, 273 S.E.2d 118 (1980).
49. 247 Ga. 402, 276 S.E.2d 580 (1981).
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a "clear and present danger"5 would have a chilling effect on free speech
and the interchange of ideas. Plaintiff was an eleven year old who saw a
sound effects demonstration on the Mickey Mouse Club television
show in which a "BB" was placed in a round balloon and whirled to make
the sound of a tire. Plaintiff attempted to duplicate the demonstration,
using a piece of lead shot larger than a "BB" and a sausage shaped bal-
loon. He made the sound effects twice by inflating the balloon and
twirling it. On the third inflation, the balloon burst and the piece of shot
struck him in the eye. The producer, the syndicator, and the broadcaster
of the show were sued for tortiously inducing the child to engage in
foreseeably dangerous conduct. Reversing the court of appeals, the Su-
preme Court of Georgia affirmed the grant of summary judgment for de-
fendants. As the trial judge, the author takes pride in this case in which
first amendment protection was extended beyond defamation actions.
Shannon represents the first such holding, and the second reported
nondefamation tort case in the country.

VIII. EVIDENCE

The doctrine of res ipsa loquitur has been given wider usage for the
benefit of plaintiffs in a number of recent decisions. In Hall v. Chas-
tain," the Supreme Court of Georgia in deciding whether the trial court
properly denied a motion for directed verdict held that the doctrine of res
ipsa loquitur supplied evidence of a prima facie case when defendant lost
control of his car and drove into plaintiff's brick wall. It does not appear
that the trial court charged on this doctrine, or that the doctrine was
raised prior to appeal when the court searched the record to affirm plain-
tiff's verdict. If this is true, then this is the first case in which an infer-
ence that evidence of negligence existed was made by anyone other than a
jury. The case would also be a landmark for its findings that a jury in-
ferred the existence of evidence of negligence when the doctrine was not
charged, and that the facts of the case supported the doctrine so that an
appellate court could find that jury reliance upon this type of inference
was permissible.

In DeVane v. Smith,"' the court of appeals held that res ipsa loquitur
was properly charged when crop dusting by plane killed the crop that was
sprayed as well as trees in the flight path. Plaintiff alleged that defendant
negligently sprayed his field with a certain chemical, but there was no
evidence, other than circumstantial evidence of the foliage's death, given
at trial to show that this chemical was in fact sprayed.

50. Id. at 404, 276 S.E.2d at 582.
51. 246 Pa. 782, 273 S.E.2d 12 (1980).
52. 154 Ga. App. 442, 268 S.E.2d 711 (1980).
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A case that seemed to limit use of the doctrine of res ipsa loquitur wa.
Meadows v. Oates."s In that case, a recently parked car rolled downhil
and struck a child. In light of conflicting evidence about how long the cal
had been parked, the court affirmed a jury charge on the inapplicabilitl
of res ipsa loquitur when there was an intervening cause that could havi
produced the injury.

IX. FRAUD

In Four Oaks Properties, Inc. v. Carusi," the court held that when
defendant controls the occurrence of certain future events and represent
that he will cause certain things to take place, but either prevents thi
events or does not cause them to happen in the future, such misrepresen
tations may amount to fraud. By virtue of his control over the futur,
events, defendant knows that they will not occur as he says they wil
These types of misrepresentations about future events constitute actions
ble fraud.65

In Wall v. Federal Land Bank of Columbia," the court held that
statement that was promissory in nature concerning a future event coulo
not be inceptive fraud when plaintiff was under no disability and whei
defendant was unable to control the future events. Therefore, a defendan
who has no control of the future events cannot be liable for fraud.

In Riker v. McKneely,57 the court held that absent evidence of any arti
fice, trick, or actual fraud perpetrated upon plaintiff, plaintiff could nc
avoid a signed release of liability for torts that he failed to read, becaus
he could have read the release.

X. GOVERNMENTAL LIABEHITy

In Mitchel v. City of St. Marys," the court held that plaintiff's an
tilitem notice to the city of her claim for damages was in substantial cor
pliance with the statutory requirement,5" although it approached th
outer limits because it did not indicate the time or place of the negli
gence, or the exact nature of her injuries. Governmental immunity we
waived because plaintiff was negligently sprayed with pesticide by an ir
sured vehicle being used in a mosquito control program. The court hel

53. 156 Ga. App. 242, 274 S.E.2d 634 (1980).
54. 156 Ga. App. 422, 274 S.E.2d 783 (1980).
55. Insilco Corp. v. First Nat'l Bank, 156 Ga. App. 382, 274 S.E.2d 767 (1980), cer

granted, - Ga. , - S.E.2d - (1981).
56. 156 Ga. App. 368, 274 S.E.2d 753 (1980).
57. 153 Ga. App. 773, 266 S.E.2d 553 (1980).
58. 155 Ga. App. 642, 271 S.E.2d 895 (1980).
59. GA. CODE ANN. § 69-308 (1976).
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that the spraying occurred within the insurance coverage for the "opera-
tion" or "use" of the motor vehicle. This brought the action within an
exception to governmental immunity."

The court in McDaniel v. Anderson" held that a justice of the peace
could not be sued when plaintiff failed to provide him with the statutory
antilitem notice that was a condition precedent to suit.62

In Sikes v. Candler County,63 the Georgia Supreme Court held that in
an action against the Department of Transportation (DOT) for damages
arising from use of the State Highway System, it was constitutional for a
statute to require that the county where the action arose be named as
defendant instead of DOT and that DOT be served with process rather
than the county. The state may set by statute" the terms and conditions
that must be met for it to waive its constitutional immunity as sovereign.
Prior to the filing of the suit naming the county, the county must be
served with an antilitem notice within twelve months from the accrual of
the action. The antilitem notice is not required to contain a statement of
the amount of damages because most of these claims are for unliquidated
damages.

The court in Holloway v. Dougherty County School System" held that
the county school system had expressly retained its sovereign immunity
in ex delicto actions and that an officer acting in his official capacity in
the exercise of a discretionary power could not be liable under the doc-
trine of sovereign immunity except for willful, malicious, or corrupt acts.
The court also held that the trial court erred in dismissing, for failure to
state a claim, plaintiff's action for injuries sustained when she fell from a
milk crate. The court felt it possible that facts existed which would per-
mit a recovery. However, the trial court, on a motion for summary judg-
ment, could have determined that providing a milk crate for a child to
stand on at a water fountain was an act without willfulness, malice, or
corruption.

It was held in Gray v. Linahan" that correctional officers, as quasi-
judicial officers clothed with discretionary powers, were not liable on a
negligence theory for acts performed in their official capacity since there
was no showing that the acts were willful, malicious, or corrupt. The
guards had failed to protect plaintiff from another prisoner whom she had
testified against at a disciplinary hearing even though plaintiff had asked

60. See GA. CODE ANN. § 56-2437 (1977).
61. 155 Ga. App. 942, 274 S.E.2d 56 (1980).
62. GA. CODE ANN. § 24-707 (1981).
63. 247 Ga. 115, 274 S.E.2d 464 (1981).
64. See GA. CODE ANN. § 95A-305(a) (1976); GA. CODE ANN. § 23-1602 (1971).
65. 157 Ga. App. 251, 277 S.E.2d 251 (1981).
66. 157 Ga. App. 227, 276 S.E.2d 894 (1981).

TORTS19811 257.



MERCER LAW REVIEW

for protection and warned prison personnel that the other prisoner would
hurt her.

XI. IMPUTED LIABILITY

In Quattlebaum v. Wallace,7 the court held that the family purpose
doctrine did not apply in a situation involving a ski boat owned by defen-
dant in which defendant's stepson was a passenger. The boat had been
borrowed earlier in the day so that the stepson could water ski. Defen-
dant loaned the boat to a third person to operate and he limited the oper-
ation of the boat to the third person. At the time of the injury the person
given permission to use the boat was not in the boat and had let another
operate it against the express instructions of defendant. Defendant's boat
collided with another boat and injured plaintiff.

The court in Lindsey v. Fitzgerald" held that the mere presence of the
owner in her car as a passenger, while the vehicle was being operated by a
granddaughter, gave rise to a rebuttable presumption of control over the
vehicle. The negligence of the driver was, however, not ipso facto imputa-
ble to the owner. If the owner shows, by competent evidence, the absence
of the exercise of control, the inference disappears and does not create a
conflict in the evidence.

In Chappell v. Junior Achievement, Inc.,69 the court held that when an
employee was provided a car to use and to take home, and was returning
home from a Saturday meeting related to the employer's business, a jury
question was created concerning whether the presumption of scope of em-
ployment was rebutted.

The Georgia Court of Appeals held, in IBM v. Bozardt,70 that an em-
ployee who is away from home overnight on his employer's business may
be acting within the scope of his employment, or incidental to the scope
of his employment, while going to and from meals in a leased car paid for
by the employer. Whether the employee was acting within the scope of
employment is a question for the jury.

In Renfroe v. Warren-Hawkins American Legion Post No. 523,71 the
court held that any inference of agency arising from the presence of a
doorman in defendant's building vanished when evidence was given that
the control of the premises had been relinquished for a private party and
that the doorman was hired by the private group holding the party.

67. 156 Ga. App. 519, 275 S.E.2d 104 (1980).
68. 157 Ga. App. 124, 276 S.E.2d 275 (1981).
69. 157 Ga. App. 41, 276 S.E.2d 98 (1981).
70. 156 Ga. App. 794, 275 S.E.2d 376 (1980).
71. 157 Ga. App. 614, 278 S.E.2d 414 (1981).
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XII. INTENTIONAL TORTS

In Bible Farm Service, Inc. v. House Hasson Hardware Co.,72 interfer-
ence with contractual relations was recognized as an intentional tort. It is
essential that the defendant have knowledge of the plaintiff's interests, or
at least of facts that would lead a reasonable man to believe in their exis-
tence. Therefore, defendant was held not liable when he produced evi-
dence that he had neither knowledge nor reason to know that a person he
hired was under contract to plaintiff.

In McDaniel v. Green,7 3 an owner and a general contractor got into a
dispute over the construction of the owner's house and the owner with-
held payments. The general contractor filed its materialman's lien when it
was discharged and sent a copy to the construction lender. The owner
sued the general contractor for tortious interference with a contractual
relationship after the lender cut off loan funds. For this type of tort to
exist, it is not necessary for the defendant's actions to cause a breach of
the contract; it is sufficient if the invasion retards performance of the du-
ties under the contract or makes the contract performance more difficult
or expensive. A privileged interference by a third party is not actionable.
Plaintiff failed to produce evidence that defendant's letter was the reason
for the lender's denial of further funds. Therefore the tort was not
proven.

In Bodge v. Salesworld, Inc.,7" plaintiff was hired by a company and
defendant sought an employment fee for obtaining the job for plaintiff.
The fee was disputed by both plaintiff and the employer. Defendant told
the employer to either pay the fee or fire plaintiff; otherwise, defendant
stated that it would sue the employer over the fee. The employer was
negotiating to sell the business and, to avoid litigation, fired plaintiff.
Plaintiff sued defendant for malicious and wrongful interference with his
employment. At trial defendant produced evidence that it gained nothing
economically by having plaintiff fired and that it had no intent to harm
plaintiff. The court of appeals held that a jury might find the absence of
financial benefit to be evidence of a malicious intent and reversed the
directed verdict for defendant.

In Taylor v. Greiner,'6 it was held "that an action for malicious abuse
of process must be based on process legally and properly issued against a
party, but wrongfully and unlawfully for a purpose the law did not in-

72. 157 Ga. App. 358, 277 S.E.2d 341 (1981).
73. 156 Ga. App. 549, 275 S.E.2d 124 (1980).
74. 154 Ga. App. 65, 267 S.E.2d 505 (1980).
75. 156 Ga. App. 663, 275 S.E.2d 737 (1980), aff'd in part and rev'd in part, - Ga. -,

277 S.E.2d 13 (1981).
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tend; i.e., the lawful process is abused." '76 The cause of action arises when
the abuse occurs, and does not require the proceedings to be terminated
in plaintiffs favor. The action must be commenced within two years of
the abuse. An "action for malicious use of process is based on a process
which is itself instituted and prosecuted with malice and without prob-
able cause and which, in vindication thereof, terminates in the party's
favor."" The action arises when someone is arrested, his property is at-
tached, or he suffers some special damage by reason of the suit. The pub-
lic has a right and obligation to call to account members of a profession
who abuse their professional trust or the law, but they must act on proba-
ble cause and not be motivated by a malicious or extortionate intent.
That kind of motivation may give rise to actions by professionals for tor-
tious interference with the right to practice their profession, and tortious
interference with a property right does not require special damages. In
Taylor, the court held that a medical doctor who was maliciously re-
ported to the State Medical Board could bring an action for tortious in-
terference with property. However, the doctor was precluded from bring-
ing an action for abuse of process since the statute of limitations78 had
run. Similarly, an action for malicious use of process was disallowed since
there were no special damages.

In Trawick v. Consolidated Capital Growth Fund'7 it was held:

Where one in a civil proceeding employs the court's process in order to
execute an object which the law intends for such a process to subserve,
but proceeds maliciously, and without probable cause, this is defined as
malicious use of legal process .... Malicious abuse of legal process,
however, is where one in a civil proceeding willfully misapplies the pro-
cess of the Court in order to obtain an object which such process is not
intended by law to effect .... However, a regular and legitimate use of
process, though with a bad intention, is not malicious abuse of process.8 "

The action for malicious abuse of legal process has two elements: the
existence of an ulterior motive and an act in the use of process not proper
in the legal proceeding.

In Brown v. Quarles,81 the court held that the statute of limitations for
an action for malicious prosecution is two years. The court ruled that the
cause of action in that case commenced to run from the time the charges
were dismissed because the initial case was not tried after the accused

76. 156 Ga. App. at 664, 275 S.E.2d at 739.
77. Id. (emphasis in original).
78. GA. CODE ANN. § 3-1004 (1975).
79. 156 Ga. App. 764, 275 S.E.2d 394 (1980).
80. Id. at 766, 275 S.E.2d at 396 (citations omitted).
81. 154 Ga. App. 350, 268 S.E.2d 403 (1980).
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made a demand for trial. The discharge was automatic by operation of
law and did not require a formal discharge or acquittal by court order.
The statute of limitations commenced to run when the criminal charges
were dismissed by operation of law.

In Day Realty Associates, Inc. v. McMillan,82 the court remanded
plaintiff's malicious prosectuion action for consideration of whether de-
fendant had probable cause for the initial prosecution. Plaintiff, defen-
dant's former employee, was discharged from his yard maintenance job at
defendant's apartment complex. A lawn mower, a weed cutter, and a
swing blade were later discovered missing from defendant's premises. A
criminal warrant accused plaintiff of the theft of those items. The weed
cutter and swing blade were found at plaintiff's house. Plaintiff, however,
showed that he had left the lawnmower on defendant's premises. The
trial court directed a verdict for defendant in plaintiff's action for mali-
cious prosecution because plaintiff failed to show a lack of probable cause
to prosecute. The court of appeals reversed with respect to the lawn
mower.'" The supreme court held that defendant was not liable in plain-
tiff's action for malicious prosecution if, as a matter of law, probable
cause for prosecution existed regarding some of the missing items.8 "

In Great Atlantic & Pacific Tea Co. v. Burgess,3 the court held that,
when a jury was authorized by the impeachment of defendant's prosecu-
tion witness to find a total want of probable cause for the plaintiff's pros-
ecution, the jury could properly infer, from the want of probable cause,
the malice necessary to support the judgment for malicious prosecution.

In Hill v. Trend Carpet,86 the court held that a grand jury's return of
an indictment against a plaintiff is a prima facie showing of probable
cause for prosectution. The indictment is not, however, conclusive evi-
dence that probable cause existed for the prosecution. In such an action,
the plaintiff has the burden of proof to show the absence of probable
cause for the prosecution. On a motion for summary judgment, when the
defendant shows an indictment, the basis for probable cause, and the ab-
sence of malice, the plaintiff must rebut this evidence of probable cause
or have the motion granted against him.

In Hodges- Ward Associates, Inc. v. Ecclestone,8" the court set forth the
elements that must be established to prove a conspiracy between the
seller and the buyer to deprive the broker of his commission in a real
estate sale. The plaintiff broker must first show that the commission was

82. 247 Ga. 561, 277 S.E.2d 663 (1981).
83. McMiilan v. Day Realty Assocs., Inc., 156 Ga. App. 660, 275 S.E.2d 352 (1980).
84. 247 Ga. at 562, 277 S.E.2d at 664.
85. 157 Ga. App. 632, 278 S.E.2d 174 (1981).
86. 154 Ga. App. 446, 268 S.E.2d 682 (1980).
87. 156 Ga. App. 59, 273 S.E.2d 872 (1980).
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earned by him; he must show that, as the broker, he procured or was the
cause of the ultimate sale and that there was a wrongful interference with
the broker and purchaser. To establish that he was the procuring cause ol
the sale when there is no exclusive contract to sell, the plaintiff musl
prove that negotiations were still pending between the broker and the
prospective purchaser and that the owner was aware these negotiationE
were still pending at the time he consummated the sale. Once the plain-
tiff has proved that he was the procuring cause of the sale, the plaintifi
must then demonstrate that the sellers actually knew that the purchasei
may have been procured by the broker.

XIII. INviTEES, LICENSEES, AND TRESPASSERS

Except in cases involving clear and undisputed facts, the question ol
mutual benefits as a determinant of the user's status is a jury question. A
musician who comes into a hotel ballroom to play for a tenant of th(
hotel and who trips on a loose metal strip on the edge of the bandstanc
may be an invitee. This is so because the innkeeper owes the same dut3
of care to guests of the tenant as he does to the tenant when a guest ii
there for business purposes beneficial to the tenant. It is not essentia
that a direct contractual relation exist between the plaintiff and the own.
er when the plaintiff is there for the mutual benefit of the plaintiff anc
the owner's tenant, and when the owner should have anticipated the pres
ence of the plaintiff. This was the court's holding in Davis v. Garden Ser.
vices, Inc."8 When an individual entered a private home to attend
meeting of a charitable women's organization, the requisite mutuality o:
interest for an invitee rather than a social guest could be found by a jury
according to the court in Frankel v. Antman. 9 The court of appeals helc
that a jury should decide whether plaintiffs were invitees under the facti
of these two cases.

In Sugrue v. Flint Electric Membership Corp.,90 the court held tha,
when a transformer room in a shopping center was under the exclusiv4
custody and control of the power company, the owner was not liable fo:
an electrical fire that started in the room. Furthermore, the owner had n
duty to make the adjacent premises airtight to prevent the spread o
smoke. The grant of a directed verdict in favor of the shopping cente:
owner was affirmed. The court ruled, however, that the power compan,
was erroneously dismissed from the case by directed verdict because it,
control of the room gave rise to an inference of negligence.

88. 155 Ga. App. 34, 270 S.E.2d 228 (1980).
89. 157 Ga. App. 26, 276 S.E.2d 87 (1981).
90. 155 Ga. App. 481, 270 S.E.2d 921 (1980).
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In Holiday Inns, Inc. v. Newton," it was held that a franchisor was not
liable for intentional or other torts of its franchisee when the franchise
agreement neither created an agency relationship nor gave the franchisor
control or right of control over the methods or details of the franchisee's
work.

When the management of improved realty had notice of a hazard be-
cause of the knowledge of its predecessor in title of prior accidents involv-
ing the hazard, this notice may have created in the owner or occupier of
the premises a duty to remedy the defect, according to the decision in
Pembrook Management, Inc. v. Cossaboon.2 Plaintiff was hurt when her
bicycle wheel went through an opening in a sewer drainage grate in defen-
dant's shopping center and she was thrown over the handlebars.

The court of appeals held that a private swimming pool is not recrea-
tional land within the statute" that exempts owners of recreational land
from tort liability except in cases of willful and wanton misconduct. In
that case, Erickson v. Century Management Co.,9 4 the court held that the
statute had application only to large tracts of land or water.

In McClendon v. Citizens & Southern National Bank,96 the court held
that a customer who was robbed in a bank parking lot could not hold the
bank liable for the criminal conduct of a third party absent evidence that
the bank was aware of similar past conduct or that it had a reasonable
apprehension of the danger.

The Georgia Supreme Court held, in London Iron & Metal Co. v. Ab-
ney," that when a policeman looking for a criminal or for the commission
of a crime enters improved property, he is a licensee. An on-the-premises
security guard's direction to a particular building was not an invitation to
the policeman that bound his employer. The presence within the dark-
ened premises of a grease pit containing battery acid gave rise to a jury
question of the willful and wanton creation and maintenance of a man-
trap for licensees and trespassers.

In Alterman Foods, Inc. v. Ligon,97 the Georgia Supreme Court held
that the grant of summary judgment in a slip and fall case was proper
when plaintiff was unable to say why she fell on defendant's premises.
Plaintiff failed to show either negligence or proximate cause. The bench
and bar should be cautious in reading too much into this case because the
decision is narrowly confined by the particular facts of the case.

91. 157 Ga. App. 436, 278 S.E.2d 85 (1981).
92. 157 Ga. App. 675, 278 S.E.2d 100 (1981).
93. GA. CODE ANN. §§ 105-403 to -409 (1968).
94. 154 Ga. App. 508, 268 S.E.2d 779 (1980).
95. 155 Ga. App. 755, 272 S.E.2d 592 (1980).
96. 245 Ga. 759, 267 S.E.2d 214 (1980).
97. 246 Ga. 620, 272 S.E.2d 327 (1980).
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XIV. MOTOR VEHICLES

In Herren v. Abba Cab Co.,9 the court held that a vehicle going thl
wrong way on a one way street and a police car that was pursuing the car
with its blue light on but with the siren off, were joint tortfeasors
Furthermore, the court held that it was reasonably foreseeable that thl
original wrongful act of driving the wrong way could result in a negligen
pursuit. The policeman was negligent individually for driving in an emer
gency without the siren.

The court held that a vehicle does not have to be stopped in order fo
the vehicle to constitute a road obstruction that triggers an exception tA
the rule that a vehicle shall not cross on a solid yellow line." It is suffi
cient that the car is moving slowly, below the minimum speed limit. )
combine was being driven at a speed between eight and seventeen mile
per hour when defendant passed it on a yellow line. The court in Smith L
Lott 1 " held that the combine was an obstruction within the meaning o
the statute.

When there is evidence that an occurrence could have happenei
through the negligence of a defendant or by the negligence or action of
third party, a charge of accident is proper because a jury could find tha
the occurrence took place through an accident in which neither the plain
tiff nor the defendant was negligent. When a defendant is forced to ac
suddenly without time to consider the proper course of action under th
circumstances because of a sudden peril not of his making, the doctrine c
sudden emergency is a proper charge to the jury, but the defendant mus
neither cause the peril nor fail to act under the circumstances.10' Whe
the evidence is such that the occurence could not have happened absen
the negligence of either the plaintiff or the defendant, the charge of acc
dent is error. 102

XV. NUISANCE

In Owen v. City of Atlanta,10 8 the court held that the federal regu
tions regarding aircraft flights do not preempt the state courts from cot

98. 155 Ga. App. 443, 271 S.E.2d 11 (1980).
99. GA. CODE ANN. § 68A-301 (1980).
100. 246 Ga. 366, 271 S.E.2d 463 (1980).
101. See Feathers v. Wilson, 157 Ga. App. 753, 278 S.E.2d 434 (1981); Palmore v. Stapl

ton, 157 Ga. App. 691, 278 S.E.2d 476 (1981); Freed v. Redwing Refrigeration, Inc., 156 G
App. 817, 275 S.E.2d 691 (1980); Garrison v. Rich's, 154 Ga. App. 663, 269 S.E.2d 51
(1980).

102. See Simms v. Camp Concrete Co., 156 Ga. App. 771, 275 S.E.2d 357 (1980); Com
pher v. Georgia Waste Sys., Inc., 155 Ga. App. 819, 273 S.E.2d 200 (1980).

103. 157 Ga. App. 354, 277 S.E.2d 338, cert. granted, - Ga...., - S.E.2d - (1981

[Vol. 3&



sidering a state action for nuisance concerning airport noise in aircraft
landings and takeoffs.

The court held in City of Columbus v. Myszka 0"' that allowing raw
sewage to flow into a stream and ditch that crossed plaintiff's land was
not an act of discretionary nonfeasance similar to the nonerection of traf-
fic signs, traffic barriers, or warning signs. Although a municipal corpora-
tion is under no duty to maintain the natural water courses of streams, it
is liable in nuisance when it pours raw sewage into a stream. When a city
has chosen to act and approves upstream construction projects that in-
crease water flow, it may be liable for the increased rainwater run-off as
well. The court also held that a municipal corporation cannot be liable for
punitive damages unless there is a statute authorizing this type of dam-
ages. For a continuing abatable nuisance, the plaintiff is not limited to a
recovery of rental value or market value of the premises, but may recover
any special damages whether the injury is of a temporary or permanent
nature.

In MARTA v. Trussel,05 the Georgia Supreme Court held that noise
and vibration are damage to a property owner and that absent the taking
of the property by condemnation, a public body has no right to damage
the property. Thus, a condemnation action for a noise and vibration ease-
ment did not bar the owner's cause of action for damage to his property
through a nuisance. A trial court can order an injunction abating the
noise and vibration.

XVI. PROFESSIONAL NEGLIGENCE

In U-Haul Co. v. Abreu & Robeson, Inc.,'" the court held that a dam-
age action for' defects in a warehouse building constructed in 1949 was
barred by the eight year statute of limitations pertaining to architects,
engineers, and contractors.10 7 That statute begins to run on the date of
substantial completion of the building. The court held that invocation of
the statute did not give retrospective application because it did not de-
stroy or impair any vested rights. Any rights that plaintiff had vested
when the structural defects were discovered, but the action was already
barred by the statute of limitations at the time of discovery.

In a dental malpractice case, Larson v. Friedman & Snyder,'" the
court affirmed the grant of summary judgment when the dentist's profes-
sional association filed a motion for summary judgment based upon a

104. 246 Ga. 571, 272 S.E.2d 302 (1980).
105. 247 Ga. 148, 273 S.E.2d 859 (1981).
106. 156 Ga. App. 72, 274 S.E.2d 26 (1980).
107. GA. CODE ANN. § 3-1006 (1975).
108. 154 Ga. App. 702, 269 S.E.2d 532 (1980).
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supporting affidavit of the treating dentist. The patient did not file an
expert affidavit or deposition in rebuttal. In Shannon v. Thornton,10 9 an-
other dental malpractice case, plaintiff alleged the negligent replacement
of a bridge in her mouth, and the dentist moved for summary judgment
based upon the running of the statute of limitations.110 The court held
that the bridge was not a "foreign object" within the meaning of the stat-
ute, and therefore did not toll the running of the statute because it was a
"fixation device or prosthetic aid or device." '

In Porubiansky v. Emory University,1 1
2 the court of appeals provided a

very good discussion of indemnity agreements, exculpatory provisions,
and public policy. The court held that the duty of a dentist to his patient
is a public duty of sufficient gravity to preclude waiver. The patient was
injured at the Emory Dental Clinic where students learn dentistry and
the patient is charged a greatly reduced fee. This case indicates that no
hospital nor any practitioner of a healing art can rely upon an indemnity
agreement or exculpatory clause to protect them from professional negli-
gence as a matter of public policy.

In a hospital negligence action, Chapman v. St. Francis Hospital,
Inc.," the court held that whether the hospital breached its duty to a
patient who suffered periods of disorientation and confusion and whose
doctor had instructed hospital personnel that the patient was not to be
permitted to smoke unsupervised was a jury question. The patient's gown
was previously shown to have holes burned in it, and the patient was ulti-
mately found in the bed on fire with a lighted cigarette and match in the
bed.

In Jankowski v. Taylor, Bishop & Lee," 4 the supreme court held that a
cause of action for legal negligence arose against plaintiff's attorney when
plaintiff's action was dismissed for want of prosecution and not when the
action became barred by the running of the statute of limitations. The
attorney could have refiled plaintiff's action and thereby mitigated any
damage to plaintiff. The legal malpractice action was dismissed by the
trial court for failure to state a cause of action because it was barred on
its face by the statute of limitations. This decision was affirmed by the
supreme court.

In Gibson v. Talley,"' the court held that summary judgment in a legal
malpractice case can be granted when the plaintiff does not file an expert

109. 155 Ga. App. 670, 272 S.E.2d 535 (1980).
110. GA. CODE ANN. § 3-1102 (1975).
111. GA. CODE ANN. § 3-1103 (1975).
112. 156 Ga. App. 602, 275 S.E.2d 163 (1980).
113. 156 Ga. App. 5, 274 S.E.2d 62 (1980).
114. 246 Ga. 804, 273 S.E.2d 16 (1980).
115. 156 Ga. App. 593, 275 S.E.2d 154 (1980).



affidavit or deposition but the defendant does file his affidavit which sets
forth the general standard of care and his compliance with the standard.
In this case, plaintiff did file an expert's affidavit in opposition, thus cre-
ating a jury question.

In Collins v. Levine,'" the court of appeals held that if someone held
himself out to the public as a member of a law firm, with the knowledge
and acquiesence of the members of the firm, the law firm would be liable
for the acts of that person. Since plaintiff was aware that the attorney
had left the firm and since she looked to him as her attorney, the firm
was not held liable for negligence that occurred after plaintiff acquired
knowledge that the lawyer had no further association with the firm.

In Ware v. Durham,"7 the supreme court found that when the alleged
legal malpractice is loss of a claim, the former client's recovery against
the former attorney "is limited by the amount that would have been re-
covered from the defendant or the potential defendant. ' ' s When the al-
leged malpractice consists of the allegedly negligent examination or certi-
fication of title to real estate, however, the rule recognized in Georgia is
that the former client may recover from the attorney his "actual
damages." 119

In McWorter, Ltd. v. Irvin, 20 the court of appeals held an attorney
liable for the negligent preparation of a deed, even though the client
failed to read it. The deed violated standing instructions of fourteen .years
and 130 closings that the purchaser-client was not to assume loans out-
standing on the subject property. If this had been their first transaction,
then the failure of plaintiff to read the deed would have barred recovery;
however, the longstanding practice gave rise to the action.

In Smith v. Luckett, 21 the court of appeals held that when a patient
signed a consent to operate, the doctor and hospital could not be liable
for battery in performing the operation. In Avret v. McCormick, 22 the
supreme court held that a nurse or other practioner of the healing arts
could provide the standard of care for a medical doctor when they also
were held to the same standard. In the case at bar, defendant drew blood
from plaintiff and it was alleged that the needle was not sterile.

In Lawrence v. Gardner,28 when three defense experts were deposed
for cross-examination, their testimony was sufficient to establish the stan-

116. 156 Ga. App. 502, 274 S.E.2d 841 (1980).
117. 246 Ga. 84, 268 S.E.2d 668 (1980).
118. Id., 268 S.E.2d at 669.
119. Id.
120. 154 Ga. App. 89, 267 S.E.2d 630 (1980).
121. 155 Ga. App. 640, 271 S.E.2d 891 (1980).
122. 246 Ga. 401, 271 S.E.2d 832, rev'g 154 Ga. App. 178, 267 S.E.2d 759 (1980).
123. 154 Ga. App. 722, 270 S.E.2d 9 (1980).
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dard of care for plaintiff's case. When their testimony provided a conflict
in the evidence, the conflict created a jury question that required the de-
nial of summary judgment.

In Morgan v. Carter,"" the court of appeals held that an action to re-
cover for an allegedly fraudulently concealed condition that existed prior
to July 1, 1977, was not barred by a one year statute of limitation after it
was discovered, but had a two year statute of limitation from the date of
discovery.12 5 In DeLoach v. Emergency Medical Group,2 the court, of
appeals held that even though the decedent's next of kin were minors, the
medical malpractice-wrongful death action was barred by the two year
statute of limitations because the legal representative of the deceased was
required to bring the action within two years of the decedent's death. The
absence of a legal representative for the deceased did not toll the
statute. 1 27

In Tri-Cities Hospital Authority v. Sheats,128 the court of appeals held
that the statute of limitations for a malpractice action was not tolled by
the "mental incapacity" of plaintiff simply because he did not handle his
personal affairs well. The statute of limitations is not tolled unless the
plaintiff is legally incompetent to handle his own affairs. In Clark v. Ran-
dall, 29 it was held that although representations about probable medical
results may amount to an express warranty, these representations are not
fraud that will toll the running of the statute of limitations. 1" 0 The stat-
ute of limitations began to run when plaintiff's sterilization operation was
completed, not when plaintiff became pregnant.'

In Skinner v. Coleman-Nincic Urology Clinic,1 ' the court of appeals
affirmed in part and reversed in part the grant of a summary judgment on
the issues of medical malpractice. The appellate court treated the sum-
mary judgment as a partial summary judgment on each act of alleged
negligence that defendant covered in his affidavit of professional conduct.
Although plaintiff's expert provided the standard of care, he did not show
any violation of this standard. Defendant, in failing to produce evidence
on several acts of negligence, failed to present evidence to shift the bur-
den of producing evidence and the motion for summary judgment on all
issues of negligence had to be reversed.

124. 157 Ga. App. 218, 276 S.E.2d 889 (1981).
125. See GA. CODE ANN. §§Se 3-1004, -1102, -1105 (1975).
126. 155 Ga. App. 866, 274 S.E.2d 38 (1980).
127. GA. CODE ANN. § 3-801 (1975).
128. 156 Ga. App. 28, 273 S.E.2d 903 (1980), aff'd, - Ga. -, 279 S.E.2d 210 (1980).
129. 155 Ga. App. 806, 272.E.2d 769 (1980).
130. See GA. CODE ANN. § 3-807 (1975).
131. See GA. CODE ANN. § 3-1102 (1975).
132. 156 Ga. App. 638, 275 S.E.2d 724 (1980).
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XVII. PRODUCTS LIABILITY

In Firestone Tire & Rubber Co. v. Pinyan,8 8 the court of appeals held
that the defense of intervening proximate cause was not an available de-
fense in strict liability because third-party negligence and foreseeability
are not defenses to strict liability but are negligence defenses only. If it
were an applicable defense, then both the existence of the defect and cau-
sation in fact must be admitted by the manufacturer before the defense
could apply the rule because there can be no intervening proximate cause
unless there was a defect that was the causation in fact. When the manu-
facturer denies the existence of a defect or denies the defect was in fact a
cause of the injury, the defense of intervening proximate cause should not
be charged. In a strict liabiity case, if it is established that a defect ex-
isted at the time the product left the manufacturer, the issue of causation
remains for jury determination (that is, was the defect the proximate
cause of the injury or was the injury caused by an act of a third party, an
accident, or unreasonable acts of the injured party?). It does not matter
whether the factor proximately caused the injuries sustained. Therefore,
it does not matter whether the plaintiff was negligent at the time of the
injury but only whether the defect or the plaintiffs conduct was the cause
of the injury. When evidence of opposing experts is in conflict about the
existence of a defect in the product at the time it left the manufacturer
and about causation, the opinion of the plaintiff's expert witness is suffi-
cient, when supported by evidence upon which the opinion is based, to
carry the case to a jury and to withstand motions for directed verdict or
J.N.O.V.

In Chastain v. Fugua Industries, Inc.,1 34 plaintiff, a minor grandson of
defendant who lived next door, was hurt when the seat fell off the riding
mower he was using to mow defendant's grass. The court of appeals held
that it was not error to charge on legal accident in a products liability
case because it is not possible to eliminate pure mechanical failure from
these cases by evidence. The court held that whether plaintiff was a
third-party beneficiary to any implied warranties by the seller depended
upon the definition of "family" under Georgia Code Ann. section 109A-2-
318.1'5 If it applies to the nuclear family then he would be excluded, but
if it applies to the extended family of close relatives he would be in-
cluded. The court went on to hold that whether plaintiff was a member of
the family was a jury question.

In Johnson v. Fowler Electric Co.,'3 1 the court of appeals dealt with an

133. 155 Ga. App. 343, 270 S.E.2d 883 (1980).
134. 156 Ga. App. 719, 275 S.E.2d 679 (1980).
135. GA. CODE ANN. § 109A-2-318 (1979).
136. 157 Ga. App. 319, 277 S.E.2d 312 (1981).

1981] TORTS 269



MERCER LAW REVIEW

apartment fire of unknown origin that burned up the plaintiff tenants'
possessions. Defendants were the landlord-owner and the electrical sub-
contractor who did the initial electrical work on the apartment construc-
tion. The trial court directed verdicts for both defendants at the close of
plaintiffs' evidence. The court affirmed the judgment regarding the own-
er since it had no notice of the latent defect, which occurred during con-
struction when the apartments were owned by someone else. The court
reversed the judgment regarding the independent contractor and held
that based upon the opinion of plaintiffs' expert witness, the question of
whether the defect was latent or patent, a nuisance per se, or inherently
or intrinsically dangerous was for the jury. Plaintiffs' expert was entitled
to render his opinion that the defect could not be discovered by a reason-
able inspection or that the defect was inherently or intrinsically danger-
ous, in order to create a jury issue. In the case of a fire, the fire destroys
its own tracks and

thus there will generally be some speculation by an expert testifying as to
the anatomy and cause of a fire; but where his opinion testimony is based
on observed facts, the testimony is competent evidence and its weight,
insofar as how speculative it may be, is to be determined by the jury. 13

XVIII. STANDARD OF CARE

In McNeely v. M & M Supermarkets, Inc.,'" the court of appeals held
that the standard of ordinary care is not the behavior of a good business.
man, but is "the standard of conduct which the community demande
must be an external and objective one, rather than the individual judg.
ment, good or bad, of the particular actor, and it must be, so far as possi.
ble, the same for all persons, since the law can have no favorites." 1' 9 Ir
another context, the court in Fain v. Moore"0 held that the standard ol
care in a medical malpractice action is not the "local" standard of care
but is the "general" standard of care recognized by the medical profes.
sion. Since defendant's expert, on summary judgment, stated a "local'
rather than a "general" standard, the case was reversed.

In Argonaut Insurance Co. v. Clark," the court of appeals held as fol.
lows on the question of negligent inspection by an insurance carrier of itu
insured's premises:

137. Id. at 322, 277 S.E.2d at 315.
138. 154 Ga. App. 675, 269 S.E.2d 483 (1980).
139. Id. at 676, 269 S.E.2d at 484.
140. 155 Ga. App. 209, 270 S.E.2d 375 (1980).
141. 154 Ga. App. 183, 267 S.E.2d 797 (1980).
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One who undertakes, gratuitously or for consideration, to render services
to another which he should recognize as necessary for the protection of.a
third person or his things, is subject to liability to the third person for
physical harm resulting from his failure to exercise reasonable care to
protect his undertaking, if (a) his failure to exercise reasonable care in-
creases the risk of harm, or (b) he has undertaken to perform a duty
owed by the other to the third person, or (c) the harm is suffered because
of reliance of the other or the third person upon the undertaking."2

Subparagraph (a) applies only when a nonhazardous condition is made
hazardous through the negligence of a person who changed its condition
or caused it to be changed. Plaintiff was injured when he turned over his
back-hoe in soft dirt. He knew from prior safety meetings that loose dirt
must be tamped before operating heavy equipment on it. The safety in-
spector for the insurer did not arrive on the job site until after the injury.
Accordingly, he had not increased the hazard and plaintiff had not relied
upon him. Plaintiff had knowledge of the hazards equal or superior to the
knowledge of the inspector. Therefore, it was error to deny the insurer's
motion for summary judgment.

In American Mutual Liability Insurance Co. v. Jones,"48 the court of
appeals held that for an action for negligent inspection by an insurer to
lie, reliance by the plaintiff is a condition precedent to liability. When the
employee possessed, or should have possessed, a knowledge of the result
of the inspection superior to that of the inspector, there could be no reli-
ance on another to discover the fact or its significance. When plaintiff
knew of the defect and gave notice to his employer of the defect, this
showed both knowledge and appreciation of the defect superior to that of
the insurer; therefore, it was error to deny the insurers' motions for di-
rected verdict.

In Mimms v. Travelers Insurance Co.,"" the court of appeals held that
an insurer can be held liable only for negligence that is the insurer's part
of the proximate cause of the accident. An inspection took place both
before and after scaffolds were moved and the inspector was not reasona-
bly charged with notice that guardrails on the scaffold would be lowered
between the time of inspection and the time when plaintiff fell. There is
no duty to warn of that which the insurer is ignorant, and of that which
plaintiff had a greater opportunity to discover. It was proper to grant a
summary judgment.

In Johnson v. Landing,""' the court of appeals held that when a termite

142. Id. at 185, 267 S.E.2d at 799 (quoting RESTATEMENT (SECOND) OF TORTS § 324A
(1965)).

143. 157 Ga. App. 722, 278 S.E.2d 410 (1981).
144. 156 Ga. App. 889, 275 S.E.2d 825 (1981).
145. 157 Ga. App. 313, 277 S.E.2d 307 (1981).
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exterminator made a voluntary inspection and provided a copy of its in-
spection report to a seller so the seller could induce his buyer to close a
real estate purchase, the exterminator became liable for the negligent in-
spection when relied upon by the purchaser. It was immaterial that there
was no privity between the exterminator and the purchaser.

The supreme court held, in Samuel v. Baitcher,"s that a former em-
ployee could sue the shareholders, officers, directors, and managers of his
defunct employer-corporation to collect his workers' compensation award.
The court reasoned that defendants negligently or willfully failed to ob-
tain or keep in force workers' compensation insurance to satisfy an award.

In Sam Finley, Inc. v. Barnes, 7 the court of appeals held that a tort
action arose out of a contract to build and to lay the asphalt base upon
which a plastic skating surface was applied. There is a duty implied in
every construction contract to perform it skillfully, carefully, diligently,
and in a workmanlike manner. Whether defendant exercised the required
degrees of skill was a jury question.

XIX. WORKERS' COMPENSATION

In Six Flags Over Georgia, Inc. v. Hill, s1 4 the supreme court held that
plaintiff was a servant borrowed from his employer, an independent con-
tractor, so that under the workers' compensation exclusive remedy, plain-
tiff was barred from bringing any action against Six Flags. The court
found that the special master had complete control and direction of the
servant for the occasion, that the general master had no control, and that
the special master had the exclusive right to discharge the servant from
work for the special master.

When the employer can show that the plaintiff has sued the alter ego of
the employer, the workers' compensation bar will prevent the action be-
cause this type of action is as if the employer were directly sued. An alter
ego may be comprised of managing officers or directors, or it may be a
legal entity that works in conjunction with the employer and is the em-
ployer's alter ego in fact.1 4

9

In Helton v. Interstate Brands Corp.,'" the court of appeals held that
a female employee who was kidnapped from her employer's parking lot
and raped by another employee when she left the morning shift at 5:00
A.M., was barred from bringing a tort action against her employer be-

146. 247 Ga. 71, 274 S.E.2d 327 (1981).
147. 156 Ga. App. 802, 275 S.E.2d 380 (1980).
148. 247 Ga. 375, 276 S.E.2d 572 (1981).
149. See Harvey v. Fine Products Co., 156 Ga. App. 649, 275 S.E.2d 732 (1980); Beck v.

Flint Const. Co., 154 Ga. App. 480, 269 S.E.2d 739 (1980).
150. 155 Ga. App. 607, 271 S.E.2d 739 (1980).
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cause the occurrence was an accident within the meaning of the workers'
compensation act.

XX. WRONGFUL DEATH ACTIONS

In MacGrath v. Hoffman,"'1 the court of appeals held that, although a
deceased minor child's administratrix alleged willful and wanton miscon-
duct sufficient to forfeit parental authority, plaintiff proved at best only
ordinary negligence. Therefore, the defense of parental immunity was a
bar to the wrongful death action brought against the estate of the child's
father after the child was killed in an automobile accident.

In American Erectors, Inc. v. Hanie,5's a mother was killed while she
was a passenger in her son-in-law's car that was driven by her daughter,
who was killed also. The surviving siblings of the daughter sued their
brother-in-law, who moved for summary judgment because his wife was
not, and could not be, a party plaintiff. The court of appeals held that all
the children need not bring the action under the language of the stat-
ute15 8 and that the death of defendant's wife removed her from the class
as well.

In Shirley v. Bacon,1 the court of appeals held that there is a cause of
action for the death of a fetus that is "quick." At what time in life a fetus
becomes "quick" is a question of fact rather than law; it was therefore
error for the trial court to direct the verdict. If the death occurs as a
result of a therapeutic abortion necessitated by a tortious injury, then the
abortion does not preclude the death action.

151. 156 Ga. App. 240, 274 S.E.2d 631 (1980).
152. 157 Ga. App. 687, 278 S.E.2d 196 (1981).
153. GA. CODE ANN. § 105-1306 (Supp. 1981).
154. 154 Ga. App. 203, 267 S.E.2d 809 (1980).
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