Real Property
by George A. Pindar*
Modern times have brought new forms of property, and new ideas
about its use and entitlements, mixed with paranoia and class prejudice.
The historic role of the courts as guardians of vested rights in land and
wealth has yielded by degrees to pressures on all sides. Adherence to precedent appears to build order and symmetry, although it ceases to be a
virtue when it perpetuates injustice.' In the field of eminent domain, taxation, and zoning, however, we have witnessed an inordinate growth of
governmental power that our constitutional checks and balances were
designed to restrain.' Enormous inroads on private property rights are
made daily and are accepted, almost casually, by the general public as
part of the new "sociological jurisprudence."' In reading through the annual output of opinions on real property matters from Georgia's appellate
courts, we do not always find ready examples of the trends above noted.
We cannot help but note many instances of hasty opinions issued without
thorough study, or that brush aside the merits of the case to give lectures
on technical points of pleading and practice. This is something we
thought had been abolished years ago along with common law pleading!
Needless to say, the cases selected for mention in this article mainly represent the exceptional type of legal writing. Most of the other type have
been omitted.4
* Partner in the firm of Gershon, Ruden, Pindar & Olim, Atlanta, Georgia. Mercer University (J.D., 1927). Member of the State Bar of Georgia and the American Bar Association.
Author of GEORGIA REAL ESTATE LAW AND PROCEDURE (1971) (2nd ed. 1979) and AumicrA
REAL ESTATE LAW (1976).
1. See B. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 112 (1921).
2. The private property owner who has always looked to the judiciary for protection in
these areas now often finds an adverse alignment arising from personal ambitions and avarice, and the obvious fact that America's court systems are as much a dependent part of the
huge machines as the other bureaucracies.
3. See R. POUND, SOCIAL CONTROL THROUGH LAW (1942).
4. Appellate judges complain that they face mountains of work with insufficient time
and personnel to give each problem ample study and consideration. But improvement does
not automatically come from spending more money; it comes from dedication and enthusi-

220

MERCER LAW REVIEW
I.

[Vol. 3:

ACTIONS FOR LAND-PROCEDURE

The case of Roe v. Doe5 is the final enactment of that forensic drami
known as the "John Doe," or fictitious ejectment. There have been man:
practitioners of the old school who loved fictitious ejectment because the,
understood how to use it, and could easily baffle their brothers at the ba
who did not. Most states abolished the form years ago, and in 1962, whei
a Georgia proceeding of this type reached the United States Supremi
Court,' the Court expressed amazement that the title questions could no
be discerned from the pleadings, but only from the briefs of counsel. Tw
years later, a fictitious proceeding in the Georgia Supreme Court had t4
be reversed because the evidence showed that the "real plaintiff" did no
appear as lessor in any of the fictitious "demises" that were part of th
ejectment structure.' The most confusing contradiction lay in the broa(
assertions that the fictions stripped the case of every issue except that o
title alone, along with the equally broad dicta that ejectment was prima
rily a "possessory action" that may or may not have involved title.8 Ficti
tious ejectment finally met its death at the hands of the Civil Practic
Act s requirement that there be one form of action.10 On this basis, thi
court held that ejectment no longer could be brought in the fictitiou
form. When so begun, however, it could be amended by substitution o
the real party in interest."1
In Iteld v. Silverboard,12 a constitutional attack was made on the cur
rent form of statutory partition in Georgia" on the ground that it faile(
to provide defendant with adequate notice and opportunity to be heard
Like most states, Georgia has adopted the Federal Rules of Civil Proce
dure with a few variations, one of which is to preserve special statutor
proceedings with certain exceptions. 4 Statutory partition begins by ai
out-of-court notice from the applicant to the other tenants in common
without process or service. The court in Iteld veered away from the con
asm. We need less of the parochial unawareness of the solutions reached in other jurisdic
tions on the same issues; more instinctive recognition of the demands of fairness and justice
broader educational backgrounds; more humanity and less of the sterility that contents it
self with defining and chiselling the letter of the law.
5. 246 Ga. 138, 268 S.E.2d 901 (1980).
6. Malone v. Bowdoin, 369 U.S. 643 (1962).
7. Evans v. Elder, 219 Ga. 566, 134 S.E.2d 803 (1964).
8. See Paap v. Von Helnholt, 8 Cal. Rptr. 568 (1960); City of St. Charles v. DeSherlis
303 S.W.2d 32 (Mo. 1957).
9. GA. CODE ANN. tit. 81A (Supp. 1981).
10. GA. CODE ANN. § 81A-102 (1977).
11. GA. CODE ANN. § 81A-117(a) (1977).
12. 247 Ga. 158, 275 S.E.2d 645 (1981).
13. GA. CODE ANN. § 85-1511 (1978).
14. GA. CODE ANN. § 81A-181 (1977).
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stitutional question and took the view that a party alleging unconstitutionality must show prejudice. The court concluded that no prejudice
was shown, but there can be little doubt that the question will come up
again soon. The present law is based upon a 1767 colonial act containing
a similar provision for twenty days prior notice of the application. 5
When equitable relief is also involved, the procedure of process and service under the Civil Practice Act must be used, and many applications for
equitable partition have been aborted on frivolous technicalities.' On the
other hand, constitutional venue provisions require that partition proceedings be brought where the land lies, and that equitable proceedings
be brought in the county of the defendant's residence. Hence, the distinction between legal and equitable partition is frozen into our law." We
can only wonder how long the bar will endure the situation.
In Brantley Co. v. Briscoe,'8 plaintiff brought an action to cancel a note
and security deed and to halt a pending foreclosure. Plaintiff was the
assignee of the former owner, who had been a party to a settlement agreement made in a previous case, in which defendant gave covenants not to
sue. The court announced the principle that a covenant not to sue does
not extinguish the cause of action but merely protects the party named,
and that no protection could be claimed under it, either by an assignee or
by a party in any other relationship. In addition, the court held that when
the covenant restricted its coverage to damages "in consequence of or in
any way growing out of the business relations conducted between the parties, '" it did not operate in regard to relations with other parties. This
principle may be broadly accepted, but only with caution. If the covenant
not to sue, as was the case in Briscoe, is part of a settlement of previous
litigation and is intended to put an end to controversy between the parties, any attempt to renew the litigation by assigning the claim to another
should be rejected.
In Royal v. Royal,20 there was a divorce decree "setting aside" certain
real estate of the husband to the wife "for the purpose of making a home
for herself and the children."'. The wife claimed that the decree, despite
its fiduciary overtones, conferred fee simple title to her, and she brought
an action for declaratory judgment pursuant to Georgia Code Ann. sec-

15. Act of 1767, § 393 (T.

COBB,

A

DIGEST OF THE STATuTE LAWS OF THE STATE OF

581 (1851)).
16. See, e.g., Burnham v. Lynn, 235 Ga. 207, 219 S.E.2d 111 (1975); Brinson v. Thornton,
220 Ga. 234, 138 S.E.2d 268 (1964).
17. Burnham v. Lynn, 235 Ga. 207, 219 S.E.2d 111 (1975).
18. 246 Ga. 310, 271 S.E.2d 356 (1980).
19. Id. at 313, 271 S.E.2d at 359.
20. 246 Ga. 229, 271 S.E.2d 144 (1980).
21. Id., 271 S.E.2d at 145.
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tion 110_1101.22 It is a general rule that the Declaratory Judgments Act
cannot be employed to obtain an interpretation of a prior judgment, anc
this rule was applied to an award of alimony in Choate v. Choate.24 Geor
gia courts have, however, slowly begun to accept the larger function of thi
new remedy of declaratory judgments under the announced objective "t(
settle and afford relief from uncertainty and insecurity with respect U
rights, status, and other legal relations."25 Therefore, the court in Roya
concluded that it was error to dismiss the petition without construing thi
award, which actually was equivalent to a deed from the husband to th4
wife.
The court did not discuss the actual task of examining the award. If ii
is considered to be in the character of a conveyance of land, even an en
forced conveyance, the general rule is that a mere statement of purpos4
does not limit the estate conveyed.' The phrase "setting aside" is bor
rowed from the law of year's support, in which it generally means a fet
27
simple title rather than a mere life estate.
Boundary disputes are notorious for building up anger and commotior
between the adjoining landowners. In Smith v. Milikin," the boundar3
between two subdivision beach lots on St. Simons Island was thought U(
follow a hedge row of oleanders. Three surveyors ran the line with varyinj
results. When one owner put up a fence, the other destroyed it with 1
sledgehammer in his neighbors presence, and then threatened to use th4
same instrument on his neighbor. It was claimed that the owner's violen
conduct was due to frustration at not being able to buy the adjoining lot
and the jury, in an action for trespass, awarded the neighbor 150 dollar
for actual damages, 50,000 dollars in punitive damages, and 15,000 dollan
for attorneys' fees. The supreme court, despite two justices dissenting
affirmed the judgment. Thus, the best advice for boundary disputanti
would seem to be, "keep your temper. '""
22.

GA. CODE ANN. § 110-1101 (1973).

23. 1945 Ga. Laws 137 and 1959 Ga. Laws 236 (codified at GA. CODE ANN. §§ 110-1101 t(
-1111 (1973)).
24.

219 Ga. 250, 132 S.E.2d 671 (1963).

25.

1945 Ga. Laws 137, 139.

26.

Tift v. Savannah, F. & W. Ry., 103 Ga. 580, 30 S.E. 266 (1898).

27.

Hiers v. Striplin, 210 Ga. 293, 79 S.E.2d 539 (1954).

28.

247 Ga. 369, 276 S.E.2d 35 (1981).

29. By contrast, we might reread C. W. Matthews Contracting Co. v. Wells, 147 Ga. App
457, 249 S.E.2d 281 (1978), in which an innocent trespasser was relieved of all liability aftei
illegally constructing a road across plaintiff's land. Plaintiff had acted under a contract witt
DOT, which had neglected to condemn a right of way.
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II. ADVERSE POSSESSION
The mere cutting of timber carries little weight in proving adverse possession. More often than not, the cutting is done by timber buyers or
trespassers and lacks continuity. In Cheek v. Wainwright,' however, the
evidence showed the planting and cultivation of trees in distinctly ordered rows, readily visible to observant passersbys. Writing for the majority, Justice Clark accepted this tree-farming plan as a sufficient act of
possession to ripen into title. The court appears to be totally justified in
its position; however, Justices Jordan and Nichols, apparently relying
1
upon an earlier decision of the court, concurred only in the judgment.
The earlier case had established more stringent requirements for possession of woodlands, and had rejected as insufficient the acts of planting
and boxing pines, plowing fire breaks, marking corners, warning trespassers, and returning for taxes. The present court preferred the view that
modern methods of timber husbandry have elevated it to a firm possessory level in the law of prescriptive title.8 '
III. DEEDS
Joint survivorship deeds have been thoroughly recognized in Georgia
by statute and by judicial opinion. Barnes v. Mance,33 concerned a fatherto-son deed that contained joint survivorship provisions. The court held
that, upon the father's death, the land did not become part of his estate,
but became the sole property of the son. Thus, the property was not included in an agreement between the heirs of the father. The case was
remanded for further hearings, however, on the claim that the son took
title under an implied or constructive trust.
The form known as a "limited warranty deed" is often used by banks
and insurance companies, but it seldom comes before a court for analysis.
The language in general use warrants title against "the claims of all persons claiming by, through, or under the grantor and not otherwise."'"
This was the phraseology found in Creek v.First National Bank,8" in
which a purchaser discovered that he could purchase land from a large
bank with a "warranty" of title. He had to clear up at his own expense,
however, a tax lien in the amount of 1282 dollars against a former owner,
30. 246 Ga. 171, 269 S.E.2d 443 (1980).
31. Id. at 174, 269 S.E.2d at 446 (Jordan and Nichols, J.J., concurring); see Memory v.
Walker, 209 Ga. 916, 76 S.E.2d 698 (1953).
32. Eberhardt, Real Property, Annual Survey of Georgia Law, 1953-1954, 6 MaRcFR L.
REv. 135 (1954).

33. 246 Ga. 314, 271 S.E.2d 359 (1980).
34. Creek v. First Nat'l Bank, 154 Ga. App. 266, 267 S.E.2d 872, 873 (1980).
35. Id.
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which had become a lien on the property before the bank acquired it. The
court's opinion does suggest, however, that if the bank had actual rather
than constructive notice of the tax lien, and had fraudulently concealed it
from the purchaser, the bank might have been liable."
One of the great debates of theoretical law concerns the old commonlaw rule that a general covenant of warranty includes known, as well as
unknown, defects of title.8 7 A literal application of the rule works much
hardship, and there are cases so obviously impossible that judicial exceptions have been made. 8 If the covenant is looked upon, however, as a
guaranty of title rather than a mere representation of validity, it is seen
as an undertaking to give defense and indemnity whenever attacks are
made by adverse claimants. This is true whether the attacks are secret
ambushes or well-announced frontal assaults. In Mansell v. Pappas,s9 the
purchaser was given an unlimited warranty deed. On the date of the conveyance, however, a tenant was in possession under a lease containing an
option to purchase. Although the tenant had orally assured the vendor
that he would not exercise the option, he did so after paying a few
months rent to the new owner. The tenant sued for, and obtained, specific performance, whereupon the new owner sued for breach of warranty.
An outsider reading the court's opinion would have little ground to question it except for the statement that, in the closing of the sale, the purchaser accepted not only the warranty deed but also a transfer of the
lease by the vendor-lessor. The acceptance of the transfer contemporaneously with the warranty deed requires a reconciliation under which il
would appear to be inadmissible to claim the lease and accompanying option as a defect in title. Most courts would hold that a purchaser whc
accepts the lease with knowledge of its existance, and allows the tenant tc
attorn to him, cannot thereafter claim that the existance of the lease con40
stitutes a breach of the warranty.
It is profoundly disturbing to the old-line real estate lawyers when thE
maker of a deed is permitted to testify that the deed was delivered or
some oral understanding. The law favors titles to realty that are evidenced by written instruments rather than parol agreements, and result36. Id. at 267, 267 S.E.2d at 873.
37. GA. CODE ANN. § 29-304 (1980); see Lifsey v. Finn, 38 Ga. App. 671, 145 S.E. 511
(1928), rev'd on other grounds, 169 Ga. 599, 150 S.E. 908 (1929).
38.

See G. PINDAR, GEORGIA REAL ESTATE LAW AND PROCEDURE § 19-173 (2d ed. 1979)

39. 156 Ga. App. 272, 274 S.E.2d 588 (1980).
40. See Musial v. Kudlik, 87 Conn. 164, 87 A. 551 (1913); Annot., 61 A.L.R. 10, 71 n.1
(1929). Some courts will mitigate damages in such cases, e.g., when the purchaser accept.,
rent from a sublessee. Schaefer v. Bonner, 469 S.W.2d 216 (Tex. Civ. App. 1971). Othei
courts will confine the purchaser to nominal damages only. Beecher v. Baldwin, 55 Conn
419, 12 A. 401 (1887). And when such an item is omitted from the deed by mutual mistake
it will be reformed. Head v. Stephens, 215 Ga. 184, 109 S.E.2d 772 (1959).
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ing trusts, especially those claimed after the death of the other party, and
similar agreements or trusts must be established by clear and convincing
proof." Even a party who remains in possession of realty cannot claim
under oral agreements or trusts as against a bona fide purchaser without
notice. 42 The "bottom line" of these precautionary remarks, however, is
that the maker of a deed is often successful in making claims on the basis
of oral conversations. In Kinsley v. Upshaw,4" the trial judge favored the
strict, hard-line principle that parol evidence is not admissible to vary the
terms of a deed. The decision, however, was reversed on appeal. A grandmother had signed a deed conveying a piece of property to her daughter,
but the grandmother, claiming an oral agreement for lifetime occupancy,
remained in possession. The daughter conveyed the property to her own
daughter, who eventually sued for possession. The court stated: "Here
we have a grandmother in possession and all subsequent holders have im-

plied if not actual notice of her possession.

.

..

"4

Implied trusts may be

established by parol evidence as rebutting the inference of a gift, and
they are considered to be outside the Statute of Frauds.4 5 On this basis,
the grandmother should have been allowed to testify that she delivered a
deed to her daughter absolute in form, but that she remained in possession on the understanding that she might continue so as long as she lived.
A bona fide purchaser of the property would have been protected in this
situation since title would no longer have been in the family.46
A conveyance of land includes not only the tract described, but also all
rights "appurtenant thereto." Under this rule, rights to the use of roads
and driveways affording access will be transferred even though not expressly mentioned. 4 There is a new form of property, however, known as
governmental subsidies or allotments, which is often sought in modern
times. Many of these subsidies or allotments are purely personal and are
not allocated to any particular tract of land. Crop allotments, however,
are sums paid to a landowner who agrees not to plant a certain crop for

41. Freeman v. Saxton, 243 Ga. 571, 255 S.E.2d 28 (1979).
42. Stepp v. Stepp, 195 Ga. 595, 25 S.E.2d 6 (1943).
43. 156 Ga. App. 513, 274 S.E.2d 850 (1980).
44. Id. at 514, 274 S.E.2d at 851.
45. Hall v. Turner, 198 Ga. 763, 32 S.E.2d 829 (1945).
46. The Georgia law of trusts is largely statutory, and courts in Georgia are allowed to
hear parol evidence that might have been otherwise inadmissible under the parol evidence
rule or the Statute of Frauds to imply a trust. GA. CODE ANN. § 108-108 (1979). Some cases
have incorrectly applied the rule of constructive notice by retention of possession. Chandler
v. Georgia Chem. Works, 182 Ga. 419, 185 S.E. 787 (1936). Notice is not involved, however,
when litigation is between the original parties to the deed as in Chandler. Other jurisdictions have reached comparable results by applying principles of unjust enrichment. Orella v.
Johnson, 38 Cal. 2d 693, 242 P.2d 5 (1952).
47. Wimpey v. Smart, 137 Ga. 325, 73 S.E. 586 (1912).
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the following year. If he has sold the land, he can no longer perform the
obligation, and is therefore ineligible for the allotment. In Combustion
Engineering, Inc. v. Norris,4 8 neither the deed nor the prior contract
made any reference to allotments, and the grantor attempted to convey
all of her crop allotment rights to her brother. The court held that the
giving of an option for the sale of the farm implicitly included the crop
allotment rights, which could not thereafter be transferred to another. In
effect, the allotments became part of the "appurtenances" and passed
with the conveyance in that "bundle of rights" known as title.
An important difference between a will and a deed is that the will may
always be changed during the maker's lifetime and sanity, but a deed,
even though not signed by the grantor, cannot be changed without his
consent once the deed has been accepted. In these cases, we are generally
dealing with family settlements rather than commercial transfers. In Cole
v. Thrasher," land was conveyed outright to the grantor's wife with an
added statement that gave the land to her for life; at her death, the property was to be divided equally among nieces and nephews. Two months
later, the grantor made another deed to the same land, but this deed was
drawn to reserve a life estate in the grantor, and to convey only a life
estate to the wife with remainders as set forth in the first deed. Parties
claiming under the wife contended that the first deed vested a fee in her,
and that the subsequent language attempting to reduce it to a life estate
was void for repugnancy. 0 The court accepted, however, the modern view
that the deed must be read as a whole to determine the intent of the
parties, and that subsequent provisions must be given full effect regardless of their grammatical position in the deed.
IV.

EASEMENTS

A railroad right-of-way may be called an easement, but it is so different
from most easements that it is almost unrecognizable as such. A railroad
right-of-way is more than a mere right of passage and more than an easement; in substance, it is an interest in land "special and exclusive in its
nature."51 The railway company may even erect, or permit others to
erect, stations or warehouses on the right of way when they are "accessory" to the operation of trains.2 In Barber v. Southern Railway,5 8 how48. 246 Ga. 413, 271 S.E.2d 813 (1980).
49. 246 Ga. 683, 272 S.E.2d 696 (1980).
50. See Corley v. Parson, 233 Ga. 845, 213 S.E.2d 693 (1975); Wright v. Pritchett, 213
Ga. 865, 102 S.E.2d 602 (1958); McDonald v. Dabney, 161 Ga. 711, 132 S.E. 547 (1926).
51. Tompkins v. Atlantic Coast Line R.R., 213 Ga. 48, 50, 96 S.E.2d 603, 605 (1957).
52. Louisville & N. R.R. v. Maxey, 139 Ga. 541, 77 S.E. 801 (1913).
53. 247 Ga. 84, 274 S.E.2d 336 (1981).
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ever, the railroad company claimed fee simple title. The court examined
the four instruments under which the company claimed title and agreed
that two of the instruments granted fee simple title to the railroad. The
court concluded that the other two instruments conveyed mere easements. While each case depends on its own particular facts and circumstances, the two effective instruments were substantially identical with
the instruments in Jackson v. Rogers." In Jackson, Justice Hawkins
pointed out that, although the use of the phrase "in fee simple" is not
conclusive, these words were "potent" when considered in connection
with the context.
Lakes are generally not owned by the surrounding landowners under
Georgia law,"" yet when a subdivider plats out the area in building lots,
the obvious intention is to provide access to the lake so that all purchasers may enjoy boating, swimming, and fishing, which are the main inducements for locating there. It is now well established that these purchasers
have an implied easement as adjoining owners on the lake, or as abutting
on platted streets leading thereto. The court has upheld an injunction
against a lake owner who attempted to erect a fence around the lake "to
prevent trespassers from going on her property without her permission.""
An artificial lake is often created by damming a stream and flooding
the adjoining land above the stream. In Brown v. Tomlinson," the court
assumed that this created mutual easements by prescription in favor of
all adjoining owners after the lapse of twenty years. According to the
statement of facts, however, the damming was done by consent of all parties, and, because it was permissive, it could not ripen into an easement."
Perhaps a better theory might be that the original project carried with it
implied easements in favor of all adjoining owners. "
Subdivision lots along the seashore may also give rise to implied easements of access to the ocean under the same rule. In Goodyear v. Trust
Co. Bank," however, the rule was considered inapplicable because the
plats in question specifically reserved all title and use of the soft sand
portions of the beach.
54.
55.
1979).
56.
57.
58.
59.
60.

205 Ga. 581, 54 S.E.2d 132 (1949).
See G. PINDAR, GEORGMA REAL ESTATE

LAW AND PROCEDURE

§§ 6-21, -23 (2d ed.

Higgins v. Odom, 246 Ga. 309, 271 S.E.2d 211, 212 (1980).
246 Ga. 513, 272 S.E.2d 258 (1980).
S.A. Lynch Corp. v. Stone, 211 Ga. 516, 87 S.E.2d 57 (1955).
Rome Ry. & Light Co. v. Loeb, 141 Ga. 202, 80 S.E. 785 (1914).
247 Ga. 281, 276 S.E.2d 30 (1981).
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EMINENT DOMAIN

In the field of administrative law there is a great fondness for leaving
the greatest leeway possible to the condemnor's discretion. This discretion is largely exercised by engineers untrained in the fields of urban development, historical preservation, city planning, aethestics, or the humanities in general." The result is woefully apparent in wide swaths of
destruction that obliterate congenial pockets of historic, ethnic, or picturesque interest, and in the economic grief of drastic displacements made in
the name of "progress." In Downside Risk, Inc. v. MARTA, s2 MARTA
was charged with the destruction of the famous Atlanta landmark, Underground Atlanta. Although the evidence presented almost convinced
the appellate court, the case was returned for a jury trial. The court
stated that
[iut is quite clear that destruction of the portion of Underground Atlanta
complex lying north of Old Alabama Street had a severe destructive impact on plaintiff's use of its premises. The defendant contends that this
was merely temporary, but it caused the plaintiff to cease its operations
in the Underground area in order to lessen the economic impact. It is
quite clear that destruction of about 30% of the Underground Atlanta
area forever altered the character of the complex and resulted in the loss
of both of these businesses."
Can a legislature increase the power of eminent domain over and above
that set forth in the constitutional grant? Georgia courts have said no,
and often have struck down statutes on this basis, especially when the
statutes attempted to define or specify proof of "just and adequate compensation," a field reserved for the judiciary." Yet, the courts are continuing to permit encroachments by the legislature on the judicial power in
other respects. This is especially true on questions of excessive condemnation. In City of Atlanta v. First National Bank,"' the court submissively accepted a statute that made the condemnor the exclusive judge of
both the public need for property and the amount to be taken, so long as
61. The Georgia courts have greeted with open arms the unconstitutional provisions of
Georgia Code Ann. section 36-603a (1970), and have conferred unlimited dictatorial powers
on condemning bodies, public or private, by making them the exclusive judges of both the
public need and the extent of the taking, unless their actions are shown to be exercised in
bad faith or are ultra vires.
62. 156 Ga. App. 209, 274 S.E.2d 653 (1980).
63. Id. at 215, 274 S.E.2d at 659.
64. Calhoun v. State Highway Dep't, 223 Ga. 65, 153 S.E.2d 418 (1967). See also In Re
Land for L.R. 1062, 1068, 422 Pa. 72, 221 A.2d 289 (1966); Chick Springs Water Co. v. State
Highway Dep't, 159 S.C. 481, 157 S.E. 842 (1931).
65. 246 Ga. 424, 271 S.E.2d 821 (1980).
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there was no evidence of bad faith or ultra vires actions." As the courts
relegate more and more matters to the uncontrolled "discretion" of utility
managers and highway engineers, farmers and homeowners
can no longer
67
find protection in the courts against official arrogance.
VI.

LANDLORD AND TENANT

Exculpatory clauses, which are designed to shield a lessor or other
party against liability in damages for personal injuries or other losses
arising from claims of negligence, failure to repair, or maintenance of hazardous structures on the premises, are often found in leases and other
documents. Even so, these stipulations have always been strictly construed, and courts have denied coverage when injuries have been the result of wilful or wanton conduct by the lessor.68 In Country Club Apartments, Inc. v. Scott,ss a strange situation was before the court. Although
the Georgia General Assembly in 1970 had enacted a vigorous condemnation of exculpatory clauses 70 which declared any agreement of this type
void as against public policy, for the next ten years the court of appeals
continued to honor the exculpative contract clause. In effect, the court
was blindly ignoring the mandate of the legislature. 7' The court of appeals also ignored a 1976 act 7 that specifically extended the General Assembly's mandate to the landlord and tenant relation. Country Club
66. Excess condemnation has been halted by judicial action in many other jurisdictions.
See Board of Educ. v. Baczewski, 340 Mich. 265, 65 N.W.2d 810 (1954); Hallock v. New
York, 32 N.Y.2d 599, 300 N.E.2d 430, 347 N.Y.S.2d 60 (1973); East Tenn. V. & G. Ry. v.
Telford, 89 Tenn. 293, 14 S.W. 776 (1890); Note, Problems of Advance Land Acquisition, 52
MINN. L. REV. 1175 (1968). Georgia courts have approved a taking that includes generally a
right of access over "existing roads of the condemnor and any roads which might exist in the
future." Minton v. Georgia Power Co., 126 Ga. App. 416, 417, 190 S.E.2d 811, 812 (1972).
67. See Charles v. Cobb County, 231 Ga. 696, 203 S.E.2d 503 (1974); DOT v. Livaditis,
129 Ga. App. 358, 199 S.E.2d 573 (1973); Atlanta, S. M. & L. R.R. Co. v. Bradley, 141 Ga.
740, 81 S.E. 1104 (1914). Heirs of Champion v. City of Atlanta, 149 Ga. App. 470, 254 S.E.2d
706 (1979), would have been a good example, except that it was reversed by the supreme
court. 244 Ga. 620, 261 S.E.2d 343 (1979). See also 27 AM. JUR. 2d Eminent Domain § 404
(1966).
68. Sinclair Ref. Co. v. Reid, 60 Ga. App. 119, 3 S.E.2d 121 (1939). The rule is often
confined to residential rather than commercial leases. See Smith v. Smith, 375 So. 2d 1041
(Miss. 1979).
69. 246 Ga. 443, 271 S.E.2d 841 (1980).
70. GA. CODE ANN. § 20-504 (1977).
71. See Tek-Aid, Inc. v. Eisenberg, 137 Ga. App. 99, 223 S.E.2d 29 (1975); Smith v.
General Apartment Co., 133 Ga. App. 927, 213 S.E.2d 74 (1975); Sport Shop, Inc. v.
Churchwell, 131 Ga. App. 718, 206 S.E.2d 715 (1974); Akin v. Hardeman Long Corp., 129
Ga. App. 303, 199 S.E.2d 621 (1973); Comp v. Roswell Wieuca Court Apartments, 127 Ga.
App. 67, 192 S.E.2d 499 (1972); Ragland v. Rooker, 124 Ga. App. 361, 183 S.E.2d 579 (1971).
72. GA. CODE ANN. § 61-102 (1979).
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Apartments, Inc. expressly overruled those earlier cases and, as a result,
the need for landlords and other landowners to maintain liability insurance has been considerably increased.
In Metro Management Co. v. Parker,7 the majority of the court, in a
five-to-four decision, adopted a strangely confused doctrine that a landlord could not obtain a dispossessory warrant against his tenant, even after default in payment of rent, without first demanding possession and
terminating the lease. It is true that a lessor generally is not entitled to
repossess without terminating the lease; and under common law, a lease,
being equivalent to a sale of an interest in land, cannot be rescinded for
nonpayment of rent unless it expressly so provides. 7 ' No lease worthy of
the name, however, lacks a provision entitling the landlord to take possession upon default in rent, and no state lacks a statute so providing. A
landlord is not required to terminate the lease; he may elect to allow the
premises to remain vacant and claim future rents, or he may relet and
charge the tenant for the difference. 75 On certiorari to the supreme court,
the holding was reversed, and the dissenting opinion was adopted.7"
One of the most abstruse problems in law is that of determining from a
study of a lease whether it contemplates the execution of a new lease on
expiration of the old, or whether it contemplates a renewal that could
occur by oral conversations or by operation of law by holding over. In
Walker v. Brooks Simmons Co.,7 the court of appeals provided several
examples. A lease "with privilege of two years longer at same agreed
rate 17 required no new lease. When the lease permitted the lessee to "renew this lease after expiration for the further term of two years upon the
same terms and conditions,""9 however, there was a covenant for a future
demise, and a new lease was necessary. In Ask Enterprises,Inc. v. Johnson Model Bedding, Inc.,80 the lease stipulated "an option to renew fol
five years at a rental of $700 per month", and provided that there should
be no renewal by operation of law.8 1 The court accepted this language a
contemplating an extension of the lease and not a renewal. The lessee
relying upon an oral conversation, remained in possession pursuant to th(
original lease and was not a tenant at will. The distinction, if any, is E
very dim one, and calls for careful draftsmanship of the lease on thii
73.
74.
(1895).
75.
76.
77.
78.
79.
80.
81.

156 Ga. App. 686, 275 S.E.2d 827 (1980).
Peacock & Hunt Naval Stores Co. v. Brooks Lumber Co., 96 Ga. 542, 23 S.E. 83!
Braswell v. Shurling, 87 Ga. App. 774, 75 S.E.2d 213 (1953).
Metro Management Co. v. Parker, 247 Ga. 625, 278 S.E.2d 643 (1981).
44 Ga. App. 470, 161 S.E. 659 (1931).
Id. at 472, 161 S.E. at 660.
Id. at 473, 161 S.E. at 661.
155 Ga. App. 294, 270 S.E.2d 709 (1980).
Id.
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point.
The great principles of equity, which allow legal punctilios to be
brushed aside in hardship cases, apparently are gradually losing their
meaning to a new generation of literal-minded bench and bar. In 1966, an
excellent jurist and humanitarian, Benning Grice, rescued a lessee from
disaster. The lessee had occupied a theatre for ten years and had installed
improvements in excess of 225,000 dollars. The lessee, relying upon oral
conversations, neglected to give written notice, as required, of his option
to renew. The court took the position that not only did the lessor waive
the requirement of writing by accepting oral notice, but also that the
strict "time-essence" rule in options may be relaxed in equity to avoid
forfeiture of improvements or other losses.82 Recently, however, a tenant
lost his lease with 56,000 dollars in improvements because he relied on
oral arrangements for renewal and an evasive letter from the lessor stating that he was "glad . . .[lessee] .. .was looking forward to remaining
for many years to come." ' The court affirmed the trial court's judgment
on the pleadings for the lessor, and the lessee was dispossessed.8" Furthermore, the court commented that no grounds for estoppel had been shown,
and that a mere agreement to renew would not suffice: a new lease had to
be executed.8 5
VII.

MALPRACTICE OF TITLE ATTORNEYS

While conceding that the title attorney had made a mistake in a title
examination, the supreme court in Ware v. Durham8 grappled with the
problem of assessing damages when part of the tract examined was not
owned by the vendor. Defendant attorneys contended that plaintiff, their
former client, remained in possession of the part to which he received
good title, and subsequently disposed of it beneficially. Plaintiff, however,
contended that he had rescinded the sales contract since his development
plans required the entire tract. Thus, it was error to grant a summary
judgment without resolving these issues of fact. Under Georgia Code Ann.
section 29-202,87 when the purchaser loses part of the land through defect
82. Storey v. Austin, 221 Ga. 692, 146 S.E.2d 728 (1966).
83. Peter E. Blum & Co. v. First Bank Bldg. Corp., 156 Ga. App. 680, 680-81, 275 S.E.2d
751, 753 (1980).
84. Such an affirmance is very rare under the Civil Practice Act, since appellate courts
can almost invariably discover an issue of fact.
85. For further study of the equitable principles concerned, see Fountain Co. v. Stein, 97
Conn. 619, 118 A. 47 (1922); J.N.A. Realty Corp. v. Cross Bay Chelsea, Inc., 397 N.Y.S.2d
958, 366 N.E.2d 1313 (1977); J. POMEROY, A TREATISE ON EQUITY JURISPRUDENCE § 4536 (5th
ed. 1941); Annot., 27 A.L.R. 976 (1923).
86. 246 Ga. 84, 268 S.E.2d 668 (1980).
87. GA. CODE ANN. § 29-202 (1980).
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of title, he has the option of rescinding the entire contract, or of claiminj
a reduction of price. The section obviously deals with the rights of th
buyer and seller, and not with the liability of a negligent title examiner
Case law has already established that an attorney's liability is not gov.
erned by Georgia Code Ann. section 29-202, but is measured by the actua
damages sustained by the client. In Ware, the court held that plaintiff'i
claim for recovery of the entire purchase price plus expenses was no
maintainable under either set of facts.

VIII.

MORTGAGES AND SECURITY DEEDS

Ancient loan instruments, which the parties have neglected to cancel o:
record, present a constant problem to title attorneys. Much help waj
provided by a 1941 act,86 under which a mortgage or security deed be
comes unenforceable and title reverts after twenty years from final ma
turity, unless preserved by recording a written renewal. The statute wa
held inapplicable to instruments predating its passage, 8' but most attor
neys will now pass an old loan deed maturing prior to 1941 on the "rule
do-it." A new question was raised in Minor v. Neely.'0 Two securit.
deeds were dated subsequent to the act, but contained open-end o
"dragnet" clauses. Both notes had been renewed or extended by nev
notes within the twenty year period. However, nothing appeared of recor
to evidence the renewals. The court ruled that the bar and reversion too]
effect, since the act required that a renewal be entered of record so tha
future purchasers or lenders could determine whether the instrument wa
barred. The case manifests a new progressive trend in appellate writin
in Georgia.' 1
A foreclosure sale under the nonjudicial powers granted in the Georgil
form of security deed is like a sheriff's sale in most respects and must b
for cash. A bidder who fails to produce cash on acceptance of his bid ma'
88. 1941 Ga. Laws 487 (codified at GA. CODE ANN. § 67-1308 to -1314 (1967)).
89. Todd v. Morgan, 215 Ga. 220, 109 S.E.2d 803 (1959).
90. 247 Ga. 147, 273 S.E.2d 853 (1981).
91. There was a period when reactionary decisions threw a series of roadblocks into th
marketability of Georgia titles. This included Todd v. Morgan, 215 Ga. 220, 109 S.E.2d 80
(1959), as well as a series of land registration cases. See G. PINDAR, GEORGIA REAL ESTAT
LAW AND PROCEDURE § 24-56 (2d ed. 1979). A number of holdings on the effect of possessio
as notice, especially Yancey v. Harris, 234 Ga. 320, 216 S.E.2d 83 (1975), have brought shoe
waves to the Georgia title bar. On the other side of the picture, the supreme court's recer
decision in Allan v. Allan, 236 Ga. 199, 223 S.E.2d 445 (1975), cushioned the impact c
holding the year's support statute unconstitutional by denying retroactive effect to the rdi
ing. See G. PINDAR, GEORGIA REAL ESTATE LAW AND PROCEDURE § 1-4.1 (2nd ed. 1979).
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be passed over for other bids.92 However, the attorney-in-fact conducting
the sale has discretion to give the bidder time to comply with his bid
without invalidating the sale, 93 and he may even accept a security deed
from the bidder for part of the amount so long as he credits the debtor
with the full amount of the bid.94 In Champ-Elysses, Inc. v. Fulton Federal Savings & Loan Association,9" the holder of a second security deed
sold under power, and the highest bid of 35,000 dollars was made by a
corporation allegedly owned by the debtor's family. Apparently, the advertisement made no reference to the first 28,000 dollar security deed
held by Fulton Federal. Instead of paying the 35,000 dollar bid price, the
family corporation paid only 4400 dollars, and received a deed under
power from the attorney-in-fact. The supreme court affirmed a summary
judgment, thereby cancelling the deed under power and subordinating
the second security deed to that of Fulton Federal. The court's decision
was based on Smith v. Oliver" and invalidated the sale under power because of a presale agreement, coupled with failure to pay the full
purchase price.
The law of mortgages, and the Georgia substitute, security deeds, is
closely involved in the law of contracts in general. This was graphically
illustrated in the recent decision in Insilco Corp. v. First National
Bank.9 7 Holders of second loans occupy a precarious posture since the
first lender may foreclose under power of nonjudicial sale with only notice
by publication. A new act, which became effective during the survey period, requires direct written notice to be served on residential debtors,9"
but not on junior lienholders. In Insilco, the junior lender requested the
holder of the first loan to give it notice of delinquency. The first lender
replied by letter, "We will notify you of serious delinquencies and before
a mortgage foreclosure is started." Later it was discovered that the first
lender had foreclosed and had taken title to the property without notice
to the junior holder. The junior lender sued for damages and alleged
breach of contract and fraud. The trial judge dismissed the complaint for
failure to state a claim upon which relief could be granted. Although the
court of appeals conceded that the result might be different on a motion
for summary judgment, it reversed the trial judge's order and branded
the agreement a "nudum pactum" under Georgia Code Ann. section 20-

92.
93.
94.
95.
96.
97.
98.

Smith v. Oliver, 219 Ga. 720, 135 S.E.2d 862 (1964).
Dorsey v. North Am. Life Ins. Co., 217 Ga. 650, 123 S.E.2d 919 (1962).
Ivey v. New South Bldg. & Loan Ass'n, 103 Ga. 585, 30 S.E. 540 (1898).
247 Ga. 127, 274 S.E.2d 482 (1981).
Smith v. Oliver, 219 Ga. 720, 135 S.E.2d 862 (1964).
156 Ga. App. 382, 274 S.E.2d 767 (1980).
1981 Ga. Laws 480 (codified at GA. CODE ANN. § 67-3002 (Supp. 1981)).
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301," since the second lender paid nothing to the first lender. The court
took no notice of the more recent doctrines of promissory estoppel and
justified reliance as outlined in the Restatement of Contracts. 00 It may
be a coincidence that the court's decision in Insilco was closely followed
by the enactment of a statute 10 ' entitled "Consideration for Contracts
Defined." This statute states, in its preamble, that the law of contracts
has evolved and changed since the adoption of the provisions of the Code
of 1863. It adds a new section'02 that grants enforceability to "a promise
which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce
such action or forbearance" when injustice can be avoided only by enforcement of the promise. The court in Insilco remanded the case to
determine if the promise to give notice constituted an actionable case of
fraud and deceit.10 3
IX.

PERPETUITIES

Timber leases were given for sixty years with options to purchase in St.
Regis Paper Co. v. Brown.'"4 Although the time for exercise of the options
would extend for more than sixty years, the court concluded that there
was no violation of the rule against perpetuities. The court reasoned that
the option was part of the lease, which in itself constituted an estate in
the land, and that the option simply provided a transition from one interest to another, so that a leasehold ripened into a fee simple. This gave
rise to two new phrases, the "option appendant" and the "option in
gross." We may now assume that an option appendant may be made exercisable at any time during the term of the lease on the same basis as an
option to renew the term of the lease. In a well-written dissent, Justice
Smith pointed out that the distinction between the two types of options
had never been made before in Georgia, and that any option exercisable
beyond the permissible period must be void whether in a deed or a
lease. 10 5
The supreme court was faced with the same question in Rose v. Chandler.10 6 In Rose, however, the option was in a lease renewable in
perpetuity, so that the option itself would be exercisable forever. Never99.
100.

GA. CODE ANN. § 20-301 (1980).
RESTATEMENT OF CONTRACTS § 90 (1932).

101. 1981 Ga. Laws 876 (codified at GA. CODE ANN. § 20-302 (Supp. 1981)).
102. GA. CODE ANN. § 20-302.2 (Supp. 1981).
103. See discussion of Four Oaks Properties, Inc. v. Carusi, 156 Ga. App. 422, 274 S.E.2d
783 (1980), infra at text accompany notes 133-35.
104. 247 Ga. 361, 276 S.E.2d 24 (1981).
105. Id. at 364, 276 S.E.2d at 26 (Smith, J., dissenting).
106. 247 Ga. 382, 279 S.E.2d 423 (1981).
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theless, the majority of the court was unshaken in its view that there was
no violation of the rule against perpetuities. The validity of a perpetually
renewable lease had already been accepted in Georgia.'0 Thus, the perpetually renewable lease amounts to a fee, although conditioned on renewal and payment of rent.'"6
X.

REAL ESTATE BROKERS

The strict rule that unlicensed brokers cannot sue for commissions is
generally accepted without protest on the ground that it puts teeth in the
regulatory process. In Krizan v. Newman & Co.,10 9 however, the supreme
court clarified the status of nonresident brokers. Although these brokers
are licensed in their own states, they cannot be expected to qualify for
the handling of interstate matters in all fifty states. In Krizan, a hotel in
Georgia was advertised for sale in the Wall Street Journal,and the hotel
came to the attention of an Iowa broker. The broker obtained a listing
and brought a prospect to Georgia to visit the hotel. The sale was then
closed in Georgia without further participation by the Iowa broker. The
Georgia statute'1 is extremely inclusive and contains no express exception concerning nonresident brokers, except to permit them to obtain
Georgia licenses under reciprocity agreements with other states."' The
supreme court already had held, in Keenan Co. v. Pamlico, Inc.,'1 3 that
when the land sold lay in another state, the foreign broker could earn and
collect his commission when no Georgia activities were involved. In Keenan, the transaction was entirely interstate. The listing was made in
South Carolina by brokers of that state, and the sales contract was completed by an acceptance telegram sent from Reno, Nevada, to Georgia.
The sale, however, was never closed. On the other hand, in Krizan, the
commission was not earned until the sale was consummated, and the closing took place in Georgia. Therefore, the unlicensed Iowa broker could
not recover.
In Wiley v. Tom Howell & Associates,"' the broker's listing contract
contained the incredibly meager phrase, "w/option to accept appraised in
60 days." The homeowner sued the broker for damages and claimed that
this language obligated the broker to purchase the property from him at
its appraised value if not sold in sixty days. The court of appeals affirmed
107.
108.
109.
110.

111.
112.
113.

Williams v. J.M. High Co., 200 Ga. 230, 36 S.E.2d 667 (1946).
Penick v. Atkinson, 139 Ga. 649, 77 S.E. 1055 (1913).
246 Ga. 214, 271 S.E.2d 135 (1980).
GA. CODE ANN. §§ 84-1401 to -1424 (Supp. 1981).
GA. CODE ANN. § 84-1415 (Supp. 1981).
245 Ga. 842, 268 S.E.2d 334 (1980).
154 Ga. App. 235, 267 S.E.2d 816 (1980).
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the trial court's grant of summary judgment to the broker. The court,
however, based its decision entirely on the ground that the price was not
sufficiently stated since no appraiser was named nor any method of selection stated. " " What appears to be a more serious defect in the listing
contract is that the enigmatic words "w/option to accept" do not designate a sale, a buyer, or a seller. We may assume that the homeowner was
to be the seller, but purchase by the broker himself is so unusual that
there could be no assumption to that effect.
The modern practice of including a paragraph in the sales contract that
protects the broker's commission generally supersedes the listing agreement as the measure of the rights of the parties. In Stone Mountain
Realty, Inc. v. Wright,"" the commission was payable by the seller "upon
sale of the property" or upon failure to close through the seller's fault, or
by the purchaser if closing failed through his fault. The closing never took
place because no one took the initiative of setting up a meeting for that
purpose, and the specified closing date came and went without action.
The broker sued the purchaser for his 8700 dollar commission, and the
purchaser counterclaimed for his 1000 dollar deposit. The court of appeals denied recovery to the broker and approved the return of the deposit. The court laid down new guidelines for the future conduct of brokers, stating, "[t/he realtor was hired to negotiate successfully a sale
between the seller and purchaser. The realtor earns its fee by performing
what it agreed to do. . . . The total absence of dispositive action to close
the sale indicates to this court that the realtor did not earn its fee." 6

XI. REAL ESTATE SALES CONTRACTS
Is the requirement of certainty in the contract a peculiar equitable rule
applied only in specific performance cases? The answer would certainly
be in the negative, but the idea keeps recurring. In McMichael Realty &
Insurance Agency, Inc. v. Tysinger,'" a purchaser contended that the
description of his contract, "a house and 10 acres of a 40-acre tract more
or less that is now the property of H.C. Tysinger, Jr.," ' although insufficient for specific performance, would justify an action for damages. It is
now settled that the same test of definiteness that applies in a damage
suit applies in a suit for specific performance. If an alleged contract fails
to identify the property forming its subject matter, it never becomes a
contract in the legal sense and cannot be enforced in law or equity.
114.
115.
116.
117.
118.

See Carroll v. Jones, 206 Ga. 332, 57 S.E.2d 173 (1950).
155 Ga. App. 858, 273 S.E.2d 228 (1980).
Id. at 862, 273 S.E.2d at 231.
155 Ga. App. 131, 270 S.E.2d 88 (1980).
Id., 270 S.E.2d at 89.

1981]

REAL PROPERTY

An important change of direction occurred in Brack v. Brownlee."'
The supreme court, in overruling six decisions by the court of appeals,120
sustained a contract that was made expressly "contingent upon purchaser
being able to secure [adequate] financing. '1 2' The court found that the
contract was not so lacking in mutuality as to prevent specific performance. This agreement, the court reasoned, impliedly obligated the purchaser to make a diligent effort to bring about the desired financing contingency, and also impliedly required the seller to allow a reasonable time
for that purpose. Actually, the purchaser in Brack did obtain financing
and was ready to perform on the day set. The court pointed out that "the
financing condition was for the purchaser's protection. . ., [and]. . . the
precise manner in which the funds are obtained is irrelevant to the
2
vendors."'
The "letter of intent" has gained acceptance in the real estate world as
a convenient method of reducing to writing a preliminary understanding
of the parties who are planning thereafter to enter into a formal contract.12 3 In Terracom Development Group, Inc. v. Coleman Cable & Wire
Co.,12 4 an Illinois court dealt with a letter that proposed the terms of a
sale, but clearly stated that the offer was not binding except as reflecting
the intent to enter into a future contract. The court stated that the letter
was not an offer, but was a mere declaration of intent. There is a point,
however, at which the understanding is so complete and so fully embodied in the correspondence, that it ceases to be a preliminary document
and becomes a completed contract. Illustrative of this is the supreme
25
court's decision in Beller & Gould v. Lisenby.1
The correspondence was
signed by both parties, and all the terms of the agreement were set forth
therein. The result was to bind both parties even though the defendant
vendor concluded his letter by stating, "[w]e wish for this letter to serve
as a letter of intent from Beller & Gould to you on this outlined proposal.
If the terms as outlined are acceptable, indicate your acceptance be119. 246 Ga. 818, 273 S.E.2d 390 (1980).
120. The following cases were overruled by Brack: Barton v. E.D. Martin Co., 142 Ga.
App. 586, 236 S.E.2d 555 (1977); Bell v. Babb, 139 Ga. App. 695, 229 S.E.2d 511 (1976);
Kenimer v. Thompson, 128 Ga. App. 253, 196 S.E.2d 363 (1973); Brady v. Poulos, 121 Ga.
App. 35, 172 S.E.2d 437 (1970); Cole v. Cutler, 96 Ga. App. 891, 102 S.E.2d 82 (1958);
Lightfoot v. King, 25 Ga. App. 80, 102 S.E. 468 (1925).
121. 246 Ga. at 818, 273 S.E.2d at 391.
122. Id. at 820, 273 S.E.2d at 392. Cases in other jurisdictions generally appear to be in
line with this view. See O'Halloran v. Oeschlie, 402 A.2d 67 (Me. 1979); Mezzanotte v. Freeland, 20 N.C. App. 11, 200 S.E.2d 410 (1973); Ide Farm & Stable, Inc. v. Cardi, 110 R.I. 735,
297 A.2d 643 (1972); Annot., 81 A.L.R.2d 1347 (1962); 39 HARv. L. REv. 785 (1926).
123. Garner v. Boyd, 330 F. Supp. 22, 25 (N.D. Tex. 1970).
124. 50 Ill. App. 3d 739, 365 N.E.2d 1028 (1977).
125. 246 Ga. 15, 268 S.E.2d 611 (1980).
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low. ' " 2 After it was shown that plaintiff purchaser signed the acceptance
the supreme court ruled that it was error to direct a verdict for the defen
dant vendor. The decision may leave some latitude for a jury on issues o
fact.
127
was a damage suit brought by the seller agains
Romanik v. Buitrago
the purchaser on a contract describing the property as located at 320N
Clairmont Drive, when actually the property was located at 3229 Clair
mont Drive. There was a large condominium project known as 3200 Clair
mont; however, the particular unit owned by the seller and intended to bi
bought by the purchaser was known as 3229 Clairmont. Since it containe(
a mutual mistake, the contract no doubt could have been reformed il
superior court, but the suit was maintained in state court, which sit
without equity powers. The court took a familiar direction in which
practical reformation was achieved without the formalities. The cour
reasoned that the reference to 3200 Clairmont Drive was sufficient to vali
date the contract, since that was the headquarters of the entire condo
minium project, and therefore was sufficient as a key which "leads unerr
ingly" to the correct description. Nevertheless, the court reversed the cas,
for further evidence on the issues of the understanding of the parties ani
the identity of the property.
Destruction of the property prior to closing can bring up many difficul
legal problems as well as personal hardships. In Phillips v. Baconl 28 thl
sales contract provided that in the event of destruction of the premise
before closing, the buyer could either cancel or close with a credit of th,
seller's insurance. Unfortunately, the seller had no insurance and th,
buyer, who had already moved in and made improvements before the fire
did have insurance. After a fire destroyed the property, the buyer's in
surer paid only for the buyer's personalty, and refused to pay for the re
alty, which the buyer did not yet own. The seller sued the buyer for spe
cific performance or damages and claimed negligent destruction of th
house by the buyer. Neither party relied upon the contract provisiol
above, which apparently would have entitled the buyer to cancel. Th
court disposed of any question of liability by stating that the propert
was at all times encumbered by an outstanding security deed in favor of,
former owner who could not be located to receive payment or cancella
tion. Therefore, since the seller sought recovery on a contract that obli
gated him to give an unencumbered marketable title, he was not in a po
sition to perform his part of the contract and, accordingly, was no
entitled to demand performance of the buyer."2 9
126.
127.
128.
129.

Id. at 16, 268 S.E.2d at 613.
153 Ga. App. 886, 267 S.E.2d 301 (1980).
245 Ga. 814, 267 S.E.2d 249 (1980).
See Mackey v. Bowles, 98 Ga. 730, 25 S.E. 834 (1896); Calhooun v. Belden, 66 K,
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The buyer will often claim fraud on the grounds that the seller misrepresented his intention to perform future acts, and appellate courts can
easily find precedents supporting or denying such a claim. It is generally
considered as hornbook law sealed in concrete that "[f]raud cannot be
predicated upon statements which are promissory in their nature as to
future acts."' 0 Many courts have proclaimed, however, that "a misrepresentation of a present state of mind is actionable as fraud."'3' Some authorities have attempted to combine the two principles by asserting that
"pretence and promise may be so blended as to make a case of fraud. 13 2
In Four Oaks Properties v. Carusi,13 3 a seller-builder contracted to complete a house on the land sold after the deed had been delivered, allegedly
without actually intending to complete the house. After default, the seller
was held liable to buyer for his cost of completing the house. The court
impliedly ruled that a jury would be authorized to infer fraud from nonperformance, and thus firmly eliminated the old rule against promissory
fraud. Older cases declare, however, that "mere failure to comply with the
promise . . . would be insufficient to establish a fraudulent intent."' '
Most of these cases appear to reach a justifiable result, and many could
be sustained by treating contractual liability as not terminated by delivery of the deed. "
XII.

SLUM CLEARANCE

Georgia's first slum clearance law' 3 was held constitutional in Williamson v. Housing Authority." 7 The Redevelopment Law of 1946,1" however, was struck down in Housing Authority v. Johnson." The state constitution was then amended to permit the redevelopment projects dealt
with in these statutes.140 Under present law, municipalities may acquire
large areas, clear away all buildings, and resell parcels to private purchasers for commercial or industrial use. 4 1 These statutes received a thorough
674 (1868); Kinney v. Hickox, 24 Neb. 167, 38 N.W. 816 (1888); Good v. Jarrard, 93 S.C. 229,
76 S.E. 698 (1912); Amundson v. Severson, 41 S.D. 377, 170 N.W. 633 (1919).
130. Wall v. Federal Land Bank, 156 Ga. App. 368, 371, 274 S.E.2d 753, 757 (1980).
131. McFarland v. Kim, 156 Ga. App. 781, 783, 275 S.E.2d 364, 366 (1980).
132. Castleberry v. Wells, 183 Ga. 328, 335, 188 S.E. 349, 353 (1936).
133. 156 Ga. App. 422, 274 S.E.2d 783 (1980).
134. Williams v. Sullivan, 220 Ga. 267, 269, 138 S.E.2d 368, 369 (1964).
135.

See G. PINDAR, GEORGIA REAL ESTATE LAW AND PROCEDURE § 19-146 (2D ED. 1979).

136. 1937 Ga. Laws 697 (codified at GA. CODE ANN. §§ 99-1201 to -1208 (1981)).
137. 186 Ga. 673, 199 S.E. 43 (1938).
138. 1946 Ga. Laws 157 (codified at GA. CODE ANN. §§ 99-1201a to -1214a (1981)).
139. 209 Ga. 560, 74 S.E.2d 891 (1953).
140. GA. CONST. art. IX, § 4, 14, GA. CODE ANN. § 2-6104 (1977). See Bailey v. Housing
Auth., 214 Ga. 790, 107 S.E.2d 812 (1959).
141. GA. CODE ANN. §§ 8869-1101 to -1120 (1976).
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analysis in McCord v. Housing Authority,1 4 2 in which the supreme court
pointed out that landowners are now given the option of retaining the
land and carrying out their own development so long as it is in accord
with the general plan of development proposed by the city. Georgia Code
Ann. section 69-1108(c) " " does not require, however, that all the owners
in the project agree on this. Each owner may act independently as long as
his actions are within the terms of the overall plan. If it is determined
that an owner cannot develop the land in accordance with the plan once
it becomes finalized, then he must sell the land to the city. In McCord,
however, the trial judge erred in holding at the outset that plaintiff's parcel was too small for any form of independent development.
Another phase of .slum clearance came before the court of appeals in
144
Martin v. City of Atlanta. Under Georgia Code Ann. section 69-1118,'14
municipalities may demolish residential or nonresidential housing that is
unfit for human habitation or that "may imperil the health, safety, or
morals of the occupants thereof or of surrounding areas." In Martin,after
a church was burned, the members decided to rebuild it and to use the
standing walls. They cleared the premises of rubbish and hired a contractor to rebuild the church. The city was too fast for them; the city's contractor removed all that remained of the church and buried the foundation. It appears that a demolition proceeding had been held, and one ol
the church's trustees was given notice. At the time of demolition by the
city, however, the property already had been cleared, and usable bricks
had been neatly stacked for future construction. The court of appeals reversed the trial court's order granting summary judgment for the city and
remanded the case for a jury trial.

XIII.

TAXATION OF LAND

Under the Georgia Real Estate Transfer Tax,1 4 6 a charge is imposed or
the recording of deeds and is based on the sale price of the rate of on(
dollar for the first 1000 dollars or fraction thereof, and ten cents for eact
additional 100 dollars. The City of Columbus adopted a gross receipts ta
on all businesses operating in the city, and contended that a constructior
company that built homes had to include in its "gross receipts" ever3
price received for each sale of realty, even though the company had al.
ready paid the state tax based on the same sale prices. Double taxation ii
not prohibited in either the Georgia or federal constitutions, althougt
142.
143.
144.
145.
146.

246 Ga. 547, 272 S.E.2d 247 (1980).
GA. CODE ANN. § 69-1108(c) (1976).
155 Ga. App. 628, 271 S.E.2d 882 (1980).
GA. CODE ANN. § 69-1118 (1976).
GA. CODE ANN. §§ 91A-3001 to -3008 (1980).
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Georgia has a uniformity requirement 1 7 and also requires that "[liaws of
a general nature shall have uniform operation throughout the State. 1 48
All objections of this type have been "uniformly" rejected by the Georgia
appellate courts, as was done in this situation in City of Columbus v.
Ronald A. Edwards Construction Co.1 4 ' The tax is a licensing ordinance,
graduated on the basis of annual gross receipts, whereas the state Real
Estate Transfer Tax is imposed on all makers of deeds, licensed or not,
and is confined to a percentage of the particular price of a single sale.""
XIV.

VALUATION OF LAND

Questions of land valuation often come up in widely scattered categories of the law, such as condemnation proceedings, tax litigation, year's
support or alimony awards, or damage claims arising out of breach of
land contracts or deed warranties. There is no reason why different principles should govern these various situations since the inquiry is always
concerned with the fair market price and since this is preeminently a
matter of opinion, either "expert" or guesswork. The field of land appraisal has developed its own set of principles, but its guidelines must be
such as would be acceptable in a court of law, or they will be futile. In
Woodstock Village v. Fowler,5 1 a purchaser of land brought a suit for
damages for loss of title to a valuable corner of the tract conveyed to him
because a corner triangle had previously been acquired by the state for
highway purposes. The question for the court was whether the triangle
should have been appraised at its independent value, or whether the loss
should have been compensated merely as a reduction of the tract's
purchase price. Georgia Code Ann. section 29-202 5 provided the answer.
This section states that the purchaser may claim a reduction of the price
"according to the relative value of the land so lost." This generally means
a percentage reduction based on the proportionate areas. However, there
will be cases in which the part lost is of considerably more value than the
remainder and the mere comparison of areas will not apply. Woodstock
147. GA. CONST. art. VII, § 1, 1, GA. CODE ANN. § 2-4603 (Supp. 1981). That section
provides that "[a]ll taxation shall be uniform upon the same class of subjects within the
territorial limits of the authority levying the tax."
148. GA. CONST. art. I, § 2, 18, GA. CODE ANN. § 2-207 (1977).
149. 155 Ga. App. 502, 271 S.E.2d 643 (1980).
150. The obvious fact that the City of Columbus in effect is imposing its own form of
income tax upon all businesses within the city limits is an even more threatening phase of
the matter, but the Georgia Supreme Court has already sanctioned this. See Pharr Rd. Inv.
Co. v. City of Atlanta, 224 Ga. 752, 164 S.E.2d 803 (1968), in which the court held that a
license tax based on fees graduated upon gross receipts is not an income tax.
151. 154 Ga. App. 82, 267 S.E.2d 558 (1980).
152. GA. CODE ANN. § 29-202 (1980).
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Village differs, however, from condemnation proceedings that permit ad
ditional recovery for consequential damages to the part not taken.
The court of appeals in McIntyre v. Varner 5s was faced with anothe
suit by a buyer against a seller for deficiency in acreage. The propert
allegedly sold was represented in the contract and deed as 122 acrei
more or less, but later surveyed at 86.7 acres. The sale was by the tra(
and not by the acre. Georgia Code Ann. section 29-201154 permits a recoN
ery when the deficiency is "so gross as to justify the suspicion of wilft
deception or mistake amounting to fraud." The shortage of 35.3 acres wa
considered by the court of appeals to be "gross" within the meaning c
this section, but the trial judge, sitting without a jury, failed to make an
finding of fraud. Despite this, the court of appeals found that the contra(
stipulated that an after-closing survey was to be taken with an adjusl
ment of 500 dollars per acre. This was sufficient to support the buyer
award even though the survey was postponed several times by or
agreement.
Another phase of land valuation is found in the administration of ef
tates. Under Georgia Code Ann. section 113-107,155 charitable devises (
more than one-third of the estate may be invalidated if the estate exceed
200,000 dollars in value, and if the will is executed within ninety days (
death. In Citizens & Southern National Bank v. Martin,15 ' the issue wE
whether the charitable devise did in fact exceed one-third of the estatA
The one-third portion already had been calculated at 133,334 dollars. TIb
will gave the widow a life estate in the family home and a life annuity in
trust fund at six percent which was valued at 23,445.88 dollars per a
num. Both of these together were valued at a little more than the 133,33
dollar figure. It was strenuously contended that the widow, as a life ter
ant, was charged with the expense of maintaining the family residenc
and therefore these expenses should have been deducted in evaluating th
devise. The court did not agree, however, and held that the widow wi
charged by law with the obligation to preserve the property for the rt
maindermen, and "[tihe fact that she must use her own income . . . t
accomplish this end does not devalue her total bequest . . . any moz
than her personal living expenses would devalue her bequest ....
life tenant is chargeable with ad valorem taxes on property, cost of rf
pairs, and insurance, although Georgia law is not yet settled on wheth
the life tenant should insure the whole fee or the life estate only.'"

153.
154.
155.
156.
157.
158.

156 Ga. App. 529, 275 S.E.2d 90 (1980).
GA. CODE ANN. § 29-201 (1980).
GA. CODE ANN. § 113-107 (1975).
246 Ga. 284, 271 S.E.2d 192 (1980).
Id. at 286, 271 S.E.2d at 193.
See Clark v. Leverett, 159 Ga. 487, 126 S.E. 258 (1924).
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Another problem in evaluating land is to distinguish between the value
of a leasehold and the value of the reversion. Allen v. Hall County 5 9 was
a condemnation case in which separate awards were made and paid to the
lessor for the fee simple interest, and a smaller amount was paid to the
lessee for the value of the remaining twenty-four years of the lease with
additional consequential damages, including relocation costs. About a
year later, the lessor and the county sought to attack the award to the
lessee. They contended that the filing of condemnation terminated the
lease, and that amounts paid to the lessee should be refunded pursuant to
Georgia Code Ann. section 36-615a. 160 The court of appeals took the position, however, that the status of the lessee as the "owner" of an interest
in the property already had been established by the findings of the special master, to which there had been no exception, and that the lessor was
not entitled to any sums awarded for loss of the leasehold interest.
The difficulties and inequities inherent in the ad valorem tax system
are well illustrated by Dotson v. Henry County Board of Tax Assessors. 61 A dairy farm of 266 acres had been gradually taxed in increasing
amounts from 200 dollars in 1960 to the present amount of 4300 dollars.
The increases were based on potentiality for development, several "comparable sales" that were speculative or developmental, and prices brought
at mortgage foreclosures. The fact that much of the land lay in a restricted use flood plain was ignored in the assessment, thereby resulting
in an over-valuation of the farm. The court appears to have favored the
income capitalization method provided by an expert witness at trial, but
failed to explain how to arrive at a future percentage in this day of interest fluctuation.
Restrictions on the use of land are sometimes considered beneficial,""
but they can be regarded as encumbrances on the title, rendering the land
unmarketable. 163 Georgia Code Ann. section 91A-1001 1 " requires tax assessors, when making valuations, to consider existing deed restrictions
dedicating the property to a particular use. In Loudermilk v. Cobb
County Board of Tax Assessors, 1' taxpayer contended that his deed,
which limited the interest of the grantee to a life estate, came within the
meaning of the section. The court of appeals took the position, however,
that it was the market value of the property .and not the fractional inter159. 156 Ga. App. 629, 275 S.E.2d 713 (1980).
160. GA. CODE ANN. § 36-615a (1970).
161. 155 Ga. App. 557, 271 S.E.2d 691 (1980).
162. See, e.g., Swinks v. O'Hara, 98 Ga. App. 542, 106 S.E.2d 186 (1958).
163. Fort Dodge, D.M. & S. Ry. v. American Community Stores Corp., 256 Iowa 1344,
131 N.W.2d 515 (1964).
164. GA. CODE ANN. § 91A-1001 (1980).
165. 155 Ga. App. 591, 271 S.E.2d 723 (1980).
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est that must be evaluated for taxes, and that the law required that a lifh
tenant in possession pay the taxes on the entire fee for the duration o:
the life estate. 1" Undoubtedly, the law should be clarified and revised b
legislation. A remainderman is without any claim to the rents and profit
and is not legally responsible for taxes, yet he stands the risk of losing th4
land through the life tenant's delinquency. Furthermore, it is not fair foi
the entire fee to be sold for a small annual tax, which could be coverec
easily by a sale of the life estate.
A case similar to Loudermilk was Henderson v. Tax Assessors,"" whicl
concerned Cumberland Island. Two property owners conveyed their lan(
"in fee simple" to the United States and reserved "a term of years endinj
upon the death of both of the owners." 1" As life tenants, they wer
chargeable with ad valorem taxes.1 69 They contended, however, that th
deed imposed so many conditions upon the interest reserved that it coul
not be classed as an estate, but only a usufruct. The two owners werl
prohibited from cutting any trees or constructing or repairing any build
ing without governmental permission. Their access by boat or road wa
limited to that which presently existed except by permission. The deed
however, expressly made them responsible for the payment of all stat
and local taxes. The court concluded that the restrictions were fully com
patible with the announced purpose of creating and maintaining a na
tional park and nature preserve, and that they did not change the charac
ter of the life estate so as to make the United States the owner in fel
simple.
XV.

NEW LEGISLATION

The most noteworthy land legislation of 1981 concerns loans secured b.
real estate. For many years Georgia has sanctioned a foreclosure systen
under which lenders may declare a default and conduct a nonjudicial sal,
at the courthouse door, without actual notice, after publishing a require4
advertisement of sale. The system has often been subject to attack ii
state and federal courts, though without any great success. The publica
tion notice is, however, recognized as generally not effective in actuall
apprising the owner of what is going on.' This is especially true in coun
ties where the notices are published in specialized newspapers read onl
by lawyers and credit agencies. Under newly enacted Georgia Code Anr
166.
167.
168.

See GA. CODE ANN. § 91A-1021 (1980).
156 Ga. App. 590, 275 S.E.2d 78 (1980).
Id.

169.

GA. CODE ANN. § 91A-1001 (1980).

170. See Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950); Tribble,
Knight, 238 Ga. 84, 231 S.E.2d 68 (1976).
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section 67-1508,171 the foreclosing party must give written notice to a resident debtor within fifteen days of the announced sale by mailing him a
copy of the advertisement. Every attorney conducting a residential foreclosure should carefully study the Act in all its details.
Georgia Code Ann. chapter 67-30172 was amended by the General Assembly during the survey period.1 73 This chapter deals with accelerations
of maturity, increase of interest, assumptions, and sale restrictions imposed by lenders, and has been so overladen by the moneylending institutions that it is fairly harmless, although it must be studied carefully. It
applies only to residential property. Georgia Code Ann. section 67-3002 17
now provides that (1) a "transfer fee" is not considered a "rate of charge"
for most purposes;1 75 (2) a lender has fifty days to act on an application
for leave to sell;17 6 (3) a release of the original borrower may be recorded
on the deed records;1 7 7 and (4) increases of interest are limited to one
percent per annum above the "existing interest rate" at the date of transfer.1 78 It does not apply, however, to situations in which the purchaser is
179
not a prospective occupant of the property within federal regulations.
The new section contains other features which must be studied by real
estate specialists.
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