
Local Government Law

by R. Perry Sentell, Jr.*

The overwhelming event of the year was the dramatic voyage of the
space shuttle Columbia and its profound infusion of vitality into the
American spirit. For many years, however, the capsule of local govern-
ment law has departed and returned in the ebb and flow of Georgia legal
history. Again during this survey period the journey was conducted, and
its course illumined several previously undiscovered governmental galax-
ies. Only the more noteworthy developments can be treated; even those
must be assayed in highly summary fashion. The cases are loosely organ-
ized by topic, and the statutes are all general ones. Welcome, therefore, to
the "outlands" of Georgia law.

I. COURT DECISIONS

A. Municipalities

Officers and Employees. The status of municipal officers and em-
ployees is of daily concern to the municipality and was a subject of con-
tinuing judicial scrutiny throughout the survey period.' For instance,
both appellate courts considered the pension plight of a municipal police
officer injured while riding his motorcycle to work from his home outside
the municipality. Adopting the workers' compensation test for injuries
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1. In West v. Sprayberry, 247 Ga. 306, 275 S.E.2d 654 (1981), a majority of the supreme
court reversed the lower court's dismissal of a challenge to the municipality's refusal to
consider plaintiff's application for employment as a municipal firefighter because he did not
have an honorable discharge from the army. Plaintiff maintained that the circumstances of
his discharge in no way reflected upon his ability to be a firefighter.
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"arising out of and in the course of employment," the court of appeal
held that the officer was acting "in the line of duty" under the municipf
pension statute.? The court noted use of the motorcycle to increase "pc
lice presence" in the municipality and to ensure prompt response t
emergency calls.3 Taking the case on certiorari, the supreme court, i:
Board of Trustees v. Christy,4 discounted the seeming significance of
section in the pension statute that declares noneffective any provisions c
workers' compensation laws. Relying upon various principles of statutor
construction,' the court held that the section did not prevent utilizatio:
of the workers' compensation test for a determination of the "in line c
duty" pension.' The court reasoned that even while the officer ws
outside the municipality, "he was at a place where it was necessary to b
to fulfill his duties as a policeman, i.e., on a direct route to his assigne,
duty post from his home, where he had taken the motorcycle with th
department's permission and approval. '7

Other status issues were perhaps more unusual. Clinton v. National In
demnity Co.' confronted the court of appeals with the no-fault insuranc
claim of a municipal volunteer fireman who had been injured while figh
ing a fire.' Emphasizing the restrictions of the no-fault insurance stal
ute,1' the court held that the claimant was neither occupying nor struc
by a motor vehicle when injured11 and thus did not enjoy insuranc

2. Board of Trustees v. Christy, 154 Ga. App. 488, 269 S.E.2d 33 (1980). The court note
the issue as one of first impression in Georgia.

3. The court thus affirmed the trial judge's grant of summary judgment for the polic
officer.

4. 246 Ga. 553, 272 S.E.2d 288 (1980).
5. E.g., "legislative intent," "last expression," "liberal construction."
6. 246 Ga. at 556, 272 S.E.2d at 291. The court sought to implement the legislature

policy of a liberal construction to effect the pension statute's purposes.
7. Id. at 557, 272 S.E.2d at 292. In another pension controversy of the period, Withers,

Register, 246 Ga. 158, 269 S.E.2d 431 (1980), the supreme court exercised the principle
equitable reformation on a municipal retirement plan as follows:

[T]he employees cannot seriously contend that they have a constitutionally vested
right to early retirement benefits calculated using a mathematical formula that
omitted, as a result of a typographical error, one salient factor, thereby producing
benefits for early retirees that would be some 200 to 300 percent in excess of the
benefits those employees would have received had they remained in service until
age 65.

Id. at 159, 269 S.E.2d at 433.
8. 153 Ga. App. 491, 265 S.E.2d 841 (1980).
9. Plaintiff claimed coverage under the municipality's no-fault insurance on its fi

truck.
10. GA. CODE ANN. § 56-3407 (1977).
11. "Technically speaking, all of this must be considered as an accidental injury resul

ing from the unloading of the fire truck of its water cargo rather than as an act of bein
struck by the insured vehicle." 153 Ga. App. at 494, 265 S.E.2d at 843.
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coverage."
Finally, in Davis v. State,'3 the court of appeals focused upon the sta-

tus of an individual who was both a justice of the peace and a municipal
police dispatcher. Defendant in the case contended that an arrest warrant
issued by the justice of the peace was not issued by a "neutral and de-
tached" magistrate under federal constitutional requirements. The court
of appeals accepted defendant's contention and, although the court did
not set aside the conviction, it assumed the arrest to be illegal.1 '

Openness. Citizens of modern government increasingly desire and de-
mand information of an internal nature.16 One of the law's responses to
this interest is an "open records" statute; Georgia possesses a statute of
this type but expressly restricts its class of beneficiaries to citizens of the
state."6 In Atchison v. Hospital Authority,1 7 the supreme court viewed
the question of "whether a Georgia resident who is an employee of a Flor-
ida newspaper has the right to require a public hospital to make its busi-
ness telephone records available for inspection." 6 Reversing the decision
of the trial judge, the court could find nothing in the statute which dis-
qualified a Georgia citizen from exercising his right of inspection simply
because he might share the information with his nonresident corporate
employer. 9 Additionally, the court disapproved the lower court's appli-
cation of the "balancing test": "The prohibition which may be imposed
by a court from applying the balancing test can. . . only be the result of
the nature of the information and not the employment connections of the
person seeking to secure the information. '3 0

Contracts. During the current survey period the supreme court
granted certiorari to review the court of appeals' invalidation of a munici-
pal ordinance mandating incremental pay raises for municipal employ-
ees." In Brown v. City of East Point,22 the court agreed that the obstacle
for such an ordinance was Georgia's historic statutory command that

12. The court thus affirmed the trial judge's judgment for the insurer.
13. 155 Ga. App. 146, 270 S.E.2d 343 (1980).
14. The court held that the illegal arrest was not sufficient cause to set aside the subse-

quent and error-free conviction of defendant for arson.
15. See Sentell, The Omen of "Openness" in Local Government Law, 13 GA. L. REV. 97

(1978).
16. GA. CODE ANN. § 40-2701 (1975).
17. 245 Ga. 494, 265 S.E.2d 801 (1980).
18. Id. at 494, 265 S.E.2d at 802.
19. Id. at 495, 265 S.E.2d at 802. The lower court had found the real party at interest to

be the nonresident employer.
20. Id. at 495-96, 265 S.E.2d at 803.
21. Brown v. City of East Point, 152 Ga. App. 801, 264 S.E.2d 267 (1979), aff'd, 246 Ga.

144, 268 S.E.2d 912 (1980). See Sentell, Local Government Law, Annual Survey of Georgia
Law, 1979-1980, 32 MERCER L. REV. 137, 142 (1980).

22. 246 Ga. 144, 268 S.E.2d 912 (1980).

1981]



190 MERCER LAW REVIEW [Vol. 33

"[olne council may not by an ordinance bind itself or its successors so as
to prevent free legislation in matters of municipal government. 23 Noting
the common law genesis of that statute, its early "strict construction,"
and the "trap for the unwary" which it presents for those dealing with
municipalities, the court traced modern judicial modifications and con-
fessed that "the parameters of this section are now uncertain.' 4 That
uncertainty did not, however, pervade this case for it "involve[d] both a
governmental function and financial obligation."' 5 The court thus de-
clared the ordinance void and ultra vires "to the extent it binds future
councils," and responded to the employees' argument of "vested rights"
as follows:

In order for a right to be vested, it must first exist; in order for it to exist,
it must have been born of a valid contract or law. Since the ordinance
being considered here is ultra vires and void, it cannot give birth to a
right, and in the absence of such a right, there can be no vesting."6

Powers. By far the most litigated municipal facet during the survey
period, power was the core issue in controversy in a wide variety of con-
tests.' 7 On the existence of power per se, Frazer v. City of Albany"
presented a challenge to an arrangement between the municipality and a
local authority for the erection of a civic center ." Reviewing that arrange-
ment, the supreme court held that the municipal charter expressly em-
powered the municipality to convey land to the authority, and that the
constitution authorized the municipality's agreement to lease the civic
center from the authority for up to fifty years.8 0 However, the court did

23. Id., 268 S.E.2d at 913 (quoting GA. CODE ANN. § 69-202 (1976)). For discussion ol
this statute, see Sentell, Local Government and Contracts That Bind, 3 GA. L. REV. 54C
(1969); Sentell, Binding Contracts in Georgia Local Government Law: Recent Perspec-
tives, 11 GA. ST. B.J. 148 (1975). Both are reprinted in R.P. SENTELL, STUDIES IN GEORGIA

LocAL GOVERNMENT LAW 541, 579 (3d ed. 1977).
24. 246 Ga. at 145, 268 S.E.2d at 914. The court noted that particular inroads had beer

made upon the judicial application of the statute in the decade of the 1970s.
25. Id.
26. Id. at 146, 268 S.E.2d at 915. The court thus unanimously affirmed the court of ap-

peals' decision, observing that public policy dictated "that one governing authority must no
be allowed to impose a long term mortgage upon the taxable assets of a political subdivisior
without clear and valid enabling legislation."Id.

27. For discussion of this area of municipal law, see Sentell, Discretion in Georgia Locai
Government Law, 8 GA. L. REV. 614 (1974); Sentell, Reasoning by Riddle: The Power tc
Prohibit in Georgia Local Government Law, 9 GA. L. REv. 115 (1974). Both are reprinted
in R.P. SENTELL, STUDIES IN GEORGIA LocAL GOVERNMENT LAW 651, 693 (3d ed. 1977).

28. 245 Ga. 399, 265 S.E.2d 581 (1980).
29. The center was to be financed by revenue bonds issued by the authority and was tc

be constructed by the authority on the conveyed land.
30. GA. CONsT. art. IX, § 6, 1 (1976), GA. CODE ANN. § 2-6301 (1977). The court said

that the civic hall was unquestionably a "public purpose."
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invalidate two sections of the lease under which the municipality had
agreed to hold the authority harmless for all claims arising out of the
project. Although the court held that those sections violated the state's
"public policy" as declared by statute,"' it found them to constitute sever-
able parts of the lease.2 With the exception of the two invalid sections,
therefore, the court affirmed the trial judge's refusal to enjoin the
arrangement.

Given the existence of power per se, the reasonableness of the munici-
pality's exercise of that power is the next logical point of litigation. At
that point, the presumption generally favors the municipality; a thrust
evident on two recent occasions. In Thomas v. City of Marietta," a ma-
jority of the supreme court upheld the validity of municipal ordinances
restricting the use of portable display signs." The validity of such an or-
dinance, said the court, "depends on the reasonablness of its purpose, op-
eration and effect." s Denying claims of abuse of police power and regula-
tion of aesthetics, the court perceived the regulations as "designed to
prevent the use of these temporary signs where a permanent one would
be more conducive to the safety and welfare of the public." 6 So viewed,
the ordinances were reasonable and immune to constitutional attack. 7

The court employed a similar approach in Goodman v. City of At-
lanta," an action challenging a municipal ordinance that changed the
name of "Forrest Road" to "Ralph McGill Boulevard." 9 Implying mu-
nicipal power to rename streets from expressly granted power to open and
close streets,'0 the court then focused upon the exercise of the power.' 1

The court differentiated "ballot box" rights from "actionable wrongs,"
and formulated the standard to be whether the action was taken for "the
public health or welfare." In that context, said the court, "the name of a
famous journalist" being substituted for the name of "a famous Civil War
general," the challengers "quite properly should be put to their proof un-

31. GA. CODE ANN. § 20-504 (1977).
32. 245 Ga. at 402, 265 S.E.2d at 583. Thus, the remainder of the lease was unaffected.

.33. 245 Ga. 485, 265 S.E.2d 775 (1980), cert. denied, - U.S. - (_ ).
34. Generally, the ordinances restricted the use of such signs to special occasions of

stated duration.
35. 245 Ga. at 486, 265 S.E.2d at 777.
36. Id. at 487, 265 S.E.2d at 777. The court relied upon definitions and purposes stated

in the ordinances.
37. Those attacks included due process, inverse condemnation, freedom of speech, and

impairment of contracts. Justice Marshall dissented.
38. 246 Ga. 79, 268 S.E.2d 663 (1980).
39. Plaintiffs were owners of businesses that fronted the street in issue.
40. GA. CODE ANN. § 69-312 (1976). The court conceded this to be a novel question in

Georgia.
41. Again, the court could find no Georgia decision on point.

1981]
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aided by any inference of impropriety. 4 2 Unless they carried their bur-
den, therefore, plaintiffs would not be entitled to a permanent
injunction."8

Across the entire municipal power spectrum, no subject area has tradi-
tionally witnessed more litigation than that concerning licenses and per-
mits. Typically, the effort is to mandamus municipal issuance, but this
effort is frequently fraught with failure. Illustratively, plaintiff in City of
Atlanta v. Wansley Moving & Storage Co." sought to mandamus munici-
pal issuance of a special use permit for the use of a vacant lot as a park-
ing lot.' 5 Reversing the trial judge's grant of the mandamus, the supreme
court sketched the municipal zoning ordinance as failing to specify the
conditions for obtaining a special use permit.46 Accordingly, the court
elaborated, the "aggrieved applicant" must show "that denial of such per-
mit constituted a gross abuse of discretion by the governing authority,"'
and "the focus should be not on whether there was evidence to support
the trial court's decision but whether there was evidence to support the
city's decision.' ' From that perspective, plaintiff had failed to show that
denial was "arbitrary," "capricious," "unreasonable," or "confiscatory.'" 9

Two additional illustrations centered upon efforts to mandamus the is-
suance of alcoholic beverage licenses. In Mayor of Hapeville v. Ander-
son,50 the court rebuffed the effort by holding that a municipal ordinance
which limited the number of liquor licenses available according to the
municipal population was sufficiently definite and rational. 1 The court
thought there could "be no question but that the population of a munici-
pality is a finite and definite number," and that the most recent federal
decennial census "is a rationnal, logical and consistent means of deter-
mining population."52 Similarly unsuccessful, plaintiff in Grandpa's
Store, Inc. v. City of Norcross5 3 sought a beer license on the ground that
the municipality was already permitting beer sales without a license. Con-

42. 246 Ga. at 80, 268 S.E.2d at 665. The inference would have been otherwise, reasoned
the court, had the change been to "Adolph Hitler Boulevard."

43. The court affirmed the trial judge's denial of an interlocutory injunction.
44. 245 Ga. 794, 267 S.E.2d 234 (1980).
45. The lot was zoned to allow parking lots when a special use permit was obtained.
46. Id. at 796-97, 267 S.E.2d at 236. The court said that some ordinances do so specify

and that some do not.
47. Id. at 796, 267 S.E.2d at 236.
48. Id. at 797, 267 S.E.2d at 236.
49. Id., 267 S.E.2d at 237.
50. 246 Ga. 786, 272 S.E.2d 713 (1980).
51. The limit was one license for each one thousand inhabitants.
52. 246 Ga. at 787-88, 272 S.E.2d at 714. The court conceded that other methods existed

for determining population but did not consider the point a crucial one. The court employed
the presumption of validity for municipal ordinances.

53. 247 Ga. 350, 275 S.E.2d 59 (1981).

[Vol. 33
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ceding that the municipality must issue licenses to all who met prescribed
standards, the court emphasized plaintiff's failure to allege that the mu-
nicipality had adopted any standards.' The fact that others illegally sold
beer without a license did not amount to an affirmative municipal exer-
cise of discretion" and did not entitle plaintiff to a license."

On two contested occasions the municipality exercised its power against
those already holding alcoholic beverage licenses. In Loyal Order of
Moose, Inc. v. Mayor of Dalton,"7 the supreme court rejected plaintiff's
challenge to the validity of his license suspension. The court observed
that the notice afforded the licensee stated that the hearing topic was the
presence of minors on the premises on a specified date, and that a munic-
ipal ordinance prohibited unaccompanied minors from being on such
premises. Consequently, the court held the notice "legally sufficient" to
apprise the licensee of the grounds of suspension." City of Columbus v.
Richardson" presented a more successful attack upon a license revoca-
tion. Condemning a revocation for alleged violations that occurred prior
to issuance of the license, the court of appeals applied the precept of es-
topell against the municipality.' 0 The court said that "[s]uch prior occur-
rences are not sufficient cause for revocation."' 1

Finally, the court of appeals was called upon to resolve two controver-
sies arising from municipal utility charges. In City of Norcross v. Tay-
lor," the court held that, under the material ordinance, the municipality
was not authorized to bill the owners of an apartment complex with 320
separate minimum charges for water and sewer usage. In the absence of a
"special contract," which the municipality had refused to negotiate, the
court held that the complex owners must be billed as one business or
firm.'3 Pease v. City of College Park also involved utility charges to an
owner of an apartment complex, but focused upon bills not paid by the

54. The court stressed the municipality's right to prohibit all beer sales and to deny all
applicants a license.

55. The court said that the privilege of selling beer and wine was "conditional upon the
city's exercise of its discretion in performing an affirmative act in either granting or refusing
a permit or license." 247 Ga. at 352, 275 S.E.2d at 61.

56. The court thus denied plaintiff's equal protection argument.
57. 246 Ga. 298, 271 S.E.2d 354 (1980).
58. The court also rejected an "overbroadness" attack upon the entire ordinance.
59. 155 Ga. App. 573, 271 S.E.2d 706 (1980).
60. The court said the municipality had full knowledge of the violations when it issued

the license.
61. 155 Ga. App. at 574, 271 S.E.2d at 707.
62. 153 Ga. App. 836, 267 S.E.2d 255 (1980).
63. The "special contract" category was the one specified for multiple dwelling units, but

the contract had to be negotiated by the municipality.
64. 155 Ga. App. 120, 270 S.E.2d 329 (1980).

1981] 193
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owner's predecessor in title. 8 The court held that under the charter,
which authorized charges and collections for electrical and water service,
the municipality possessed no power to place a lien upon the property for
a predecessor's nonpayments or to refuse service to the present owner.66

On the other hand, the court held that under charter authorization to
impose assessment for sewage disposal and sanitary services, the munici-
pality could place a lien against the property for the predecessor's
nonpayment.

6 7

Taxation. The court of appeals' decision in City of Columbus v. Ed-
wards Construction Co." dealt with a taxation issue of considerable mu-
nicipal interest: the validity of a municipal "gross receipts tax" as im-
posed upon the sale of lots purchased for resale by a home builder.60 The
challenger argued that the tax ordinance had been preempted by the
Georgia Real Estate Transfer Tax7" and thus the tax ordinance violated
the constitution's command that "no special law shall be enacted in any
case for which provision has been made by an existing general law."'71 Re-
jecting that attack, the court first established the municipality's charter
authority to impose an occupation tax measured by gross receipts.7 2 Con-
ceding similarities between the state tax and the municipal tax, the court
observed that both were imposed on business transactions, both were
paid by the transferor of property, and that both used the same dollar
amount for calculation. However, the court qualified, there were also dis-
tinctions: the municipal tax was a prerequisite to carrying on business,
it could be imposed for revenue or regulation, and it was a yearly tax; the
state tax was an excise tax on the privilege of selling particular property,
and it was imposed upon every transferor at each individual sale. Accord-
ingly, the gross receipts tax ordinance was not a "special law" for which

65. The owner had obtained the complex by foreclosure, and the municipality refused
services until the prior owner's delinquent bills were paid.

66. The court found that the charter distinguished between municipal sales of products
with charges based upon the amount used, and the furnishing of taxpayer services with
charges based upon a classification not dependent upon the amount used.

67. The court excluded any "product-related" sanitary and sewage charges.
68. 155 Ga. App. 502, 271 S.E.2d 643 (1980).
69. The builder thus claimed the right to deduct from its gross receipts the cost of lots

that it had purchased and upon which it had built homes for sale.
70. GA. CODE ANN. §Se 91A-3001 (1980).
71. GA. CONST. art. I, § 2, 17, GA. CODE ANN. § 2-207 (1977). For discussion of this provi-

sion and its judicial treatment, see Sentell, When is a Special Law Unlawfully Special?,
Annual Fifth Circuit Survey, 1975, 27 MERCER L. REV. 1167 (1976), reprinted in, R.P.
SENTELL, STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 177 (3d ed. 1977). See also Sentell,
Unlawful Special Laws: A Postscript on the Proscription, Annual Survey of Georgia Law,
1977-1978, 30 MERCER L. REV. 319 (1978).

72. The court said that such a tax was in the nature of a business license fee rather than
a tax on income or property.

[Vol. 33
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provision was made by the state transfer tax statute.78

Perhaps less pervasive in ramifications, but of much intrigue, the su-
preme court decided that a foreign municipality can on occasion be a
Georgia municipality. In City of Chattanooga v. State74 the foreign mu-
nicipality protested payment of use taxes to Georgia on purchases of tan-
gible personal property made in Georgia and used in operating an electric
utility system here.7 The court noted express statutory exemptions for
sales and use taxes on sales to "any county or municipality of the State of
Georgia,"6 and held that a foreign municipality permitted to carry on a
"proprietary function" in Georgia "is a municipality of this state within
the meaning of the statute. 7 7 Otherwise, indicated the court, the statute
would violate equal protection.7 8

Liability. Although the tide of municipal liability litigation slowed
during the survey period, there was still notable activity.7' Mitchell v.
City of St. Marys" afforded the court of appeals an opportunity for
drawing the traditional "governmental-proprietary" delineation. Plaintiff
in that case alleged personal injury when sprayed with insecticide by the
operator of a municipal truck equipped with an insect fogger device. The
court characterized spraying for mosquito eradication as a governmental
function and then sought to determine whether any other reason existed
to allow plaintiff's allegations to survive the municipality's motion for
judgment on the pleadings. One possibility, the court acknowledged, was
the municipal waiver of immunity by procurement of liability insurance,
as authorized by statute, for "ownership, maintenance, operation, or use
of any motor vehicle."81 Rejecting the municipality's argument that the
statutory coverage was limited to injuries from "direct contact" with the
vehicle, s the court held that damages from the spraying of insecticide

73. The court thus reversed the trial judge's decision of invaldity.
74. 246 Ga. 99, 269 S.E.2d 5 (1980).
75. The municipality sold electricity in three Georgia counties and maintained a service

plant in the state.
76. GA. CODE ANN. § 92-3403a(C)(2)(d) (Supp. 1979), superseded by GA. CODE ANN. §

91A-4503(a) (Supp. 1981).
77. 246 Ga. at 100, 269 S.E.2d at 6.
78. "In construing the statute we conclude that it was not the intent of the legislature to

adopt a statute that runs afoul of the equal protection clause of the United States Constitu-
tion. ... Id.

79. For discussion of the topic in general, see R.P. SENTELL, THE LAW OF MUNICIPAL
TORT LIABILITY IN GEORGIA (3d ed. 1980).

80. 155 Ga. App. 642, 271 S.E.2d 895 (1980).
81. GA. CODE ANN. § 56-2437 (1977). See Sentell, Tort Liability Insurance in Georgia

Local Government Law, 24 MERCER L. REv. 651 (1973), reprinted in R.P. SENTLL., STUDIES
IN GEORGIA LocAL GOVERNMENT LAW 811 (3d ed. 1977).

82. "In short, the city defends its grant of judgment on the pleadings on the ground that
Mitchell's alleged injuries are not such as would be covered under a policy of insurance
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from the truck were injuries arising from "use" of the truck.8 3 Accord-
ingly, since it could not be said that plaintiff was not entitled to relief
under any state of facts, the trial judge's grant of the municipality's mo-
tion was held to have been an error.

City of Columbus v. Myszka" confronted the supreme court with a
combination of the traditional and the novel. The action was one in nui-
sance,8

5 seeking both monetary and injunctive relief for the municipality's
approval of construction projects that increased the water run-off on
plaintiff's property and for allowing human sewage to flow across the
property. 8 Rebuffing the municipality's contention of "discretionary non-
feasance, '  a majority of the court emphasized the actual knowledge of
the sewage flow and the municipality's positive action:

[Tlhis case falls into the category of cases in which the municipality has
chosen to act, that is, has chosen to approve construction projects, and
has acted, that is, has approved construction projects, which have given
rise to a nuisance resulting from increased rain water run-off, for which
the city is liable.ss

The novel issue emerged from the trial judge's award of punitive dam-
ages, and on that issue the court was brief, but emphatic: "[A] majority
of this court adopts the rule that absent statutory authority, a municipal-
ity cannot be held liable for punitive damages."89

A facet of municipal liability litigation which typically attracts judicial
attention is the ante litem notice requirement,0 and this past year was
no exception. The statute mandates that plaintiff give notice of claim to

procured under the statute." 155 Ga. App. at 644, 271 S.E.2d at 898.
83. The court said that this concept of "use" extended "at least to the point, beyond

physical contact, where control over the instrumentality is easily or reasonably at hand, and
particularly when it is still being 'utilized.'" Id.

84. 246 Ga. 571, 272 S.E.2d 302 (1980).
85. For discussion of municipal nuisance liability, see Sentell, Municipal Liability in

Georgia: The "Nuisance" Nuisance, 12 GA. ST. B.J. 11 (1975), reprinted in R.P. SENrmTL,
STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 843 (3d ed. 1977).

86. The condition had existed for many months.
87. For discussion of the "nonfeasance" defense in nuisance law, see R.P. SENTELL, THE

LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA 121 (3d edf. 1980).
88. 246 Ga. at 572, 272 S.E.2d at 304. The court also held the nuisance to be a continu-

ing one, subject to an injunction, and that plaintiff was not limited to the recovery for prop-
erty damage alone.

89. Id. at 573, 272 S.E.2d at 305. Justices Undercofler and Nichols dissented to portions
of the opinion.

90. For discussion of ante litem notice, see Sentell, Georgia Municipal Tort Liabil-
ity: Ante Litem Notice, 4 GA. L. REV. 134 (1969), reprinted in R.P. SENTELL, STUDIES IN
GEORGIA LOCAL GOVERNMENT LAW 793 (3d ed. 1977); Sentell, Ante Litem Notice: Cause for
Pause, URs. GA., Oct. 1978, at 24. See also R.P. SENTELL, THE LAW OF MUNICIPAL TORT
LIABILITY IN GEORGIA 133-160 (3d ed. 1980).
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the municipal "governing authority" within six months of the event,9" a
mandate that the municipality in Hicks v. City of Atlanta" argued had
not been followed by notice to "The Department of Environment and
Streets."" Rejecting that argument, the court of appeals strictly con-
strued the notice statute to be in derogation of the common law and held
simply that "[t]he address of the notice in this case was in substantial
compliance with the law."" The court employed that same rationale in
Columbus v. Preston,"5 which concerned the statute's requirement that
the notice inform the municipality of "the negligence which caused" the
harm." Again treating the point with analytical disdain, the court
quoted plaintiff's negligence description-"without adequate warning
signs and protective barriers"-and upheld the sufficiency of the notice. 7

Finally, a natural gas explosion precipitated the presentation of still
another novel liability issue. In Claxton Poultry Co. v. City of Claxton,"
a consumer sued the municipal gas distributor for damages arising from
the explosion, and then moved for a change of venue. Relying upon a
series of local newspaper articles which traced financial difficulties of the
municipal gas system, plaintiff offered witnesses who testified to the im-
possibility of a fair trial in the county.99 After voir dire examination of
the jury panel, the trial judge denied the venue motion, and the jury
found the municipality not guilty of negligence. On appeal, a majority of
the court of appeals noted the constitution's direction that a change of
venue was to be ordered only when "the Judge is satisfied that an impar-
tial jury cannot be obtained in such county."'" The court read that di-
rection to authorize appellate disturbance only upon the judge's abuse of
discretion and characterized the newspaper articles as falling short of "ut-
terly corrupting and sensationalistic coverage.' 0 ' Accordingly, the court

91. GA. CODE ANN. § 69-308 (1976).
92. 154 Ga. App. 809, 270 S.E.2d 58 (1980).
93. The action was one against the municipality for allowing excessive water pressure to

damage plaintiff's property.
94. 154 Ga. App. at 810, 270 S.E.2d at 59. The court further noted that the notice had

been "buttressed" by two letters to the city attorney.
95. 155 Ga. App. 379, 270 S.E.2d 909 (1980).
96. GA. CODE ANN. § 69-308 (1976).
97. The court also upheld the trial judge's action in submitting to the jury plaintiff's

action for defects in the street.
98. 155 Ga. App. 308, 271 S.E.2d 227 (1980).
99. According to the witnesses, the articles gave the impression that the explosion was

not the municipality's fault, that damages would be paid by taxes or increased gas rates, and
that the real plaintiffs were insurance companies.

100. GA. CONST., art. VI, § 14, 16, GA. CODE ANN. § 2-4306 (1977).
101. 155 Ga. App. at 311, 271 S.E.2d at 232. A dissenting opinion by Judge Smith, joined

in by Judge Banke, found an "all too palpable potential for prejudice," and maintained that
plaintiffs' motion for change of venue should have been granted. Id. at 321, 271 S.E.2d at
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affirmed the trial judge's decision. 02

Authorities. In two otherwise unrelated contexts, the appellate courts
reached important conclusions on local government authorities. In Got-It
Hardware & Gifts, Inc. v. City of Ashburn,'"3 the court of appeals split
six to three over the liability of a municipality for purchases previously
made by the municipal-county recreation authority. Noting the munici-
pality's subsequent efforts to abolish the authority,104 and conceding that
the authority director had possessed neither actual nor implied power to
act for the municipality, the court nevertheless discovered an issue of fact
concerning the municipality's alleged appropriation of the purchased
goods to its own use. 105 "Furthermore," declared the court "we find it
unconscionable, perhaps even unconstitutional, for a governmental body
to create a separate legal entity capable of incurring debts, to reap bene-
fits from purchases made by the entity, and then to dissolve the entity
with an express prohibition against paying any of the creditors."'" Upon
the basis of that reasoning, the court reversed the trial judge's grant of
summary judgment in favor of the municipality.107

The supreme court rendered the other decision in Cox Enterprises, Inc.
v. Carroll City/County Hospital Authority,'" a libel action by the Hospi-
tal Authority against a newspaper. 109 The court devoted the entirety of its
attention to the newspaper's argument that the first amendment prohib-
ited such an action. Beginning with the rule that "governmental entities
cannot maintain an action for libel,"" 0 the court conceded the uniqueness
of the Hospital Authority; thus, "resolution of this critical issue requires a
close examination of the nature of the Authority.""' In an exhaustive and
sustained analysis, the court balanced contending factors" 2 and con-

239.
102. The court also rejected a number of other points proffered by appellants concerning

sequestration during voir dire, prejudicial testimony, evidence on lost profits, and requests
to charge.

103. 155 Ga. App. 214, 270 S.E.2d 380 (1980).
104. The ordinance of abolition also expressly prohibited the appropriation of any funds

for .payment to any creditors of the authority.
105. "One who accepts possession of goods and permits them to be used for his benefit

cannot defeat an action for the purchase price by denying that the person who purchased
them had authority to act as his agent." 155 Ga. App. at 215, 270 S.E.2d at 381.

106. Id.
107. There were dissenting opinions by Presiding Judge McMurray and Judge Sognier.
108. 247 Ga. 39, 273 S.E.2d 841 (1981).
109. The newspaper had published an article charging mismanagement of the hospital.
110. 247 Ga. at 40, 273 S.E.2d at 842. The court said that no case had been found al.

lowing such a recovery and recounted the general condemnation of the Sedition Act of 1798
111. Id. at 42, 273 S.E.2d at 844. The hospital maintained that it was "quasi-private"

and "quasi-governmental."
112. E.g., on one hand the Authority was a creature of statute, but on the other hand il
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cluded that "the Authority is merely the way the government has chosen
to do its business in this instance." ' As a "governmental entity," there-
fore, the Hospital Authority "[was] absolutely barred from prosecuting a
cause of action for libel-regardless of whether the libel was against the
governmental entity in its governmental or its proprietary function."11 4

Admitting that the Authority's purposes may be impaired by "unjust crit-
icism," the court saw no alternative to granting summary judgment for
the newspaper.'1

Zoning. Three selected cases illustrate the continuously controversial
nature of municipal zoning as well as the supreme court's current reaction
to the ensuing litigation. Going to the basic preparation of the zoning
ordinance itself, City of Flovilla v. McElheney"I focused upon the mu-
nicipality's employment of another entity's ordinance as a model." 7 In
this case the municipality had mistakenly retained in its ordinance refer-
ences contained in a county ordinance that the municipality had emu-
lated. Holding the municipal ordinance invalid, the court particularized a
provision requiring certification of the municipal zoning map by the
"Chairman of the Board of Commissioners.""'  The court found that
there was no such official in the municipality; thus, the ordinance "re-
quired certification by a non-existent official which in effect precluded
certification and resulted in a void ordinance."" 9 The court was no more
receptive to the municipality's contention that it had corrected the ordi-
nance by "ministertial changes" that removed the inappropriate refer-
ences: "Attempting to revive a void ordinance by making changes in its
content and amending or readopting it is not a ministerial act.' ' 20

The court's other two zoning decisions both concerned the status of the
party who seeks to complain of municipal zoning practices. In Tate v.

did not enjoy such attributes of sovereignty as the power to tax.
113. 247 Ga. at 45, 273 S.E.2d at 846.
114. Id. at 46, 273 S.E.2d at 846. The court conceded that the Restatement (Second) of

Torts section 561, Caveat (2) (1977), failed to express an opinion on the point, and that
Professors Harper and James approved the power of a municipal corporation to recover for
defamation of its proprietary functions. I F. HARPER & F. JAMES, THE LAW OF TORTS 361
(1956).

115. The court suggested that governmental officers could vindicate their interests in
good reputations through personal actions for libel.

116. 246 Ga. 552, 272 S.E.2d 287 (1980).
117. The municipality was seeking to enfore the ordinance against defendant's location

of a mobile home.
118. The zoning map was to be part of the ordinance itself.
119. 246 Ga. at 552, 272 S.E.2d at 288. "If a zoning ordinance requires the map to be

certified by a particular individual, the ordinance is void if the map is not certified as re-
quired." Id.

120. Id. at 553, 272 S.E.2d at 288. The court said "there could never be compliance with
the ordinance as originally adopted because of its reference to nonexistent officials." Id.
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Stephens,"'1 plaintiff attempted to contest the actions of the municipal
board of zoning appeals in issuing a building permit to an adjoining land
owner.' 2 ' In determining standing, the court employed a two-pronged in-
quiry: Was the complainant "aggrieved" under the statutory stan-
dard, ' and had he suffered "special damage" as judicially evolved?'"
"It has been specifically held," the court elaborated, "that the interest
which any taxpayer would have in the enforcement of zoning laws does
not constitute special damages required by" zoning statutes."s5 Nor was
the court receptive to plaintiff's alternative approaches in mandamus and
injunction:"s6 "We . . . find that special damages are required in order
to bestow standing regardless of whether the complaining party pursues
an appeal or seeks equitable relief.""11 7

Complainant in City of Rome v. Pilgrim" challenged the validity of a
municipal residential zoning ordinance. As applied to him, plaintiff main-
tained, the ordinance was unconstitutional because the location and irreg-
ular shape of his lots rendered them useless and not feasible for residen-
tial purposes."'9 Rejecting the defense of failure to exhaust
administrative remedies,"s0 the court then turned to the municipality's
argument that plaintiff had failed to determine the zoning of the property
before he purchased it and thus was ineligible to complain. Confessing
that the "question apparently has not been decided in this state," the
court expressly adopted "the majority rule that the mere fact that a zon-
ing regulation is in effect at the time property is purchased does not pre-

121. 245 Ga. 519, 265 S.E.2d 811 (1980).
122. Plaintiff complained specifically of insufficient setback, insufficient building area,

and failure to conform to septic tank requirements.
123. GA. CODE ANN. § 69-1211.1 (1976).
124. "It is well settled that in order to attain 'aggrieved' status under the statute, a

person must demonstrate that his property will suffer special damage as a result of the
decision complained of rather than merely some damage which is common to all property
owners similarly situated." 245 Ga. at 520, 265 S.E.2d at 812.

125. Id. at 521, 265 S.E.2d at 812. The court said that such a plaintiff may not assume
the role of champion of a community.

126. The plaintiff had argued that the use of those remedies would cause the standing
standard to be relaxed.

127. 245 Ga. at 521, 265 S.E.2d at 813. Otherwise, said the court, remote parties could
proceed directly through mandamus while specially damaged parties would have to exhaust
administrative remedies.

128. 246 Ga. 281, 271 S.E.2d 189 (1980).
129. Plaintiff presented evidence illustrating surrounding traffic conditions. Further-

more, plaintiff showed that no residential permits had been issued for abutting property for
the past five years, and that his lots were worth substantially more if zoned for commercial
use.

130. While the problem of irregular shape could be resolved by administrative grants of
variances, there was no adequate administrative remedy for the charge of
unconstitutionality.
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clude the purchaser from attacking its constitutionality."'' Accordingly,
the court affirmed the trial judge's conclusion that the ordinance was an
unconstitutional taking of plaintiff's property.'8 '

B. Counties

Elections. Basic to election, of course, is qualification for the office;
Barbour v. Democratic Executive Committee' 8 dealt with qualification
for the office of county sheriff by one who had been formerly convicted of
a felony but later pardoned."" Conceding that the constitution's disqual-
ification provision excepted pardoned felons,85 a majority of the supreme
court interpreted an amendment to the constitution to empower the Gen-
eral Assembly to provide higher qualifications for sheriffs" ss and reasoned
that the legislature had taken that step by enacting a disqualifications
declaration that did not contain an exception for pardons.8 7 Thus, the
court concluded that "it was the intent of the General Assembly to pro-
hibit a convicted felon from running for the office of sheriff even though
such person might obtain a pardon for the felony.""8 "

Equally basic to election, of course, is obtaining the necessary votes for
the office; Braziel v. Brooks"" dealt with the contest of a Democratic pri-
mary runoff for the election of a county commissioner. The contestant
presented evidence that in the election, which culminated in a four-vote
separation of the candidates, seventeen persons had voted in both the
Republican primary and the Democratic runoff.'40 Because those persons
were ineligible to vote in the runoff,14 ' the court held that the contestant
had cast sufficient doubt upon the results to be entitled to a new runoff
election.

Bringing to fruition an election development of high intrigue, the 1979

131.246 Ga. at 284, 271 S.E.2d at 191.
132. Engaging a presumption of validity, the court of appeals, in Hyde v. Smith, 153 Ga.

App. 521, 265 S.E.2d 853 (1980), affirmed a municipal refusal to rezone from residential to
commercial. The court held that neither a nonconforming use that fronted the property,
nor a potential rezoning gain of more than $5000 was sufficient to rebut that presumption.

133. 246 Ga. 193, 269 S.E.2d 433 (1980).
134. Plaintiff was convicted of involuntary manslaughter in 1960, but was pardoned in

1975 and was expressly relieved of all legal disabilities resulting from the conviction.
135. GA. CONST., art. II, § 2, 11, GA. CODE ANN. § 2-501 (1977).
136. GA. CONST., art. IX, § 1, 19, GA. CODE ANN. § 2-5808.1 (1977).
137. GA. CODE ANN. § 24-2801(c)(1)(F) (1981).
138. 246 Ga. at 193, 269 S.E.2d at 434. Justice Clarke concurred specially, and Justices

Jordan, Nichols, and Hill dissented.
139. 246 Ga. 530, 272 S.E.2d 73 (1980).
140. The 17 persons so testified and their testimony was confirmed by their voters

certificates.
141. GA. CODE ANN. § 34-624 (1980).
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General Assembly enacted the Public Officers Recall Act.142 Provisions of
that statute immediately caused confusion in various localities around the
state, and Segars v. Bramlett 43 required the supreme court to interpret
the meaning of the statute's signature requirement."4 Viewing that re-
quirement's purpose as insuring "that only eligible electors' names appear
on the recall petition," 4

5 a unanimous court held that a signature on a
recall petition was sufficient if it appeared as it was either typed or signed
on the county's registration books. 4' The court reasoned that "[ildentity
of persons, not identity of names, is the requirement."' 4

7

Officers and Employees. In several instances during the period
under scrutiny, county officers and employees found themselves em-
broiled in legal controversy. On two of those occasions the point was one
of eligibility; in both, the decisions went against the individual. The su-
preme court employed Griggers v. Moyel"O to establish that under both
the constitution14" and statute"50 one cannot hold a county office unless
he has been a resident of the county for the two years preceding the elec-
tion.' The court, in litigation involving the office of county commis-
sioner, expressly rejected an interpretation that required only residency
for any two year period prior to the election."' In Culpepper v. Veal,'s
the court rejected an attack of unconstitutionality against a statute
prohibiting an employee of one county school board from serving as a
member of another county school board.'" Denying a claim of equal pro-
tection, the court discounted the point that the statute did not prohibit
one from being both a member and an employee of the same school
board. The court reasoned that the latter situation was prohibited by

142. 1979 Ga. Laws 1612 (codified at GA. CODE ANN. §§ 89-1901 to -1918 (1980)). For
discussion of the concept of recall, see Sentell, Remembering Recall in Local Government
Law, 10 GA. L. REv. 883 (1976).

143. 245 Ga. 386, 265 S.E.2d 279 (1980).
144. GA. CODE ANN. § 89-1907 (1980). The case dealt with the requirement as originally

enacted; this requirement was the subject of amendment in 1980 (1980 Ga. Laws 1436).
145. 245 Ga. at 388, 265 S.E.2d at 281. The case involved an effort to recall a county

commissioner.
146. The court held that the same was true of the printed names on the recall petition.
147. 245 Ga. at 389, 265 S.E.2d at 281.
148. 246 Ga. 578, 272 S.E.2d 262 (1980).
149. GA. CONST., art. IX, § 1, 8, GA. CODE ANN. § 2-5808 (1977).
150. GA. CODE ANN. § 89-101 (1980).
151. The court also declared the prohibition constitutionally valid.
152. The court said that such a construction would lead to unreasonable results.
153. 246 Ga. 563, 272 S.E.2d 253 (1980).
154. GA. CODE ANN. § 32-903.1 (1980), amended by 1981 Ga. Laws 1549. The action was

a quo warranto proceeding, and the individual did not deny his violation of the statute. It
should be noted that the 1981 amendment to section 32-903.1 resolved the precise issue in
dispute in Culpepper. See notes 270-71 infra and accompanying text.
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"the common law rule in this state on conflicts of interest."' 55

In two cases the complaints resulted from the termination of positions.
Newsome v. Richmond County'56 sustained the validity of the county's
abolition of the office of clerk of the commission.1 57 Relying upon a local
statute that expressly excluded the position from the county tenure stat-
ute, the court determined that the clerk had no contractual right to insist
that his status as a tenured employee be continued. '58 Floyd County
Board of Commissioners v. Floyd County Merit System Board'59 em-
bodied a protest by the Merit System Board to the county commissioners'
firing of a Merit System Board employee. Conceding that the Merit Sys-
tem Board was given no express authority to hire and fire, and that the
commissioners were directed to provide the Board with employees, the
court nevertheless sided with the Board.'60 The court held that the Merit
System Board "had implied powers to hire and discharge employees in
keeping with its annual budget, the same being reasonably necessary to
execute the powers conferred."""

In Russell v. Odum,'6" the court of appeals provided interpretation of a
county pension statute in respect to the meaning of "totally and perma-
nently disabled." Noting that benefits were to be terminated for pension-
ers later found not to be disabled, provided the pensioner was tendered a
position of equal pay, the court held that the initial determination of eli-
gibility must be made by the same standard.'6 3 Accordingly, the court
affirmed the county pension board's consideration of the applicant's abil-
ity to perform substitute employment of equal pay in making an initial

155. 246 Ga. at 564, 272 S.E.2d at 254. For that point, the court cited Trainer v. City of
Covington, 183 Ga. 759, 189 S.E. 842 (1937). For discussion of that common law precept, see
Sentell, Self-Interest and Municipal Purchasing: How Now?, 5 GA. ST. B.J. 309 (1969);
Sentell, Municipal Purchasing and Self-Interest: An Update, 7 GA. ST. B.J. 431 (1971).
Both are reprinted in R.P. SENTELL, STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 623, 637
(3d ed. 1977).

156. 246 Ga. 300, 271 S.E.2d 203 (1980).
157. The clerk contended the abolition to be a mere subterfuge for discharge. Id. at 301,

271 S.E.2d 203.
158. The court also noted the existence of county ordinances expressly abolishing the

office.
159. 246 Ga. 44, 268 S.E.2d 651 (1980).
160. "That the purpose of the Act creating the Floyd County Merit System Board is to

prevent the hiring and firing of individuals based purely on the political whim of those who
may be in power seems abundantly clear." Id. at 44, 268 S.E.2d at 652.

161. Id. at 45, 268 S.E.2d at 653.
162. 154 Ga. App. 547, 269 S.E.2d 27 (1979).
163. Thus, "the Pension Act contemplates that an employee capable of performing in

another capacity is not entitled to disability pension benefits (provided an alternative posi-
tion of at least equal pay is tendered)." Id. at 548, 269 S.E.2d at 29.
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determination of disability."0 4

Powers. In two distinctly unrelated contexts the exercise of particular
county power was the subject of recent litigation. In Swiedler v. Fulton
County,' 65 the supreme court sustained the manner in which the county
sought to finance construction of an interceptor sewer. Conceding the ex-
istence of alternative methods,' 66 the court approved the county's policy
"of contracting with land owners or developers who will profit and benefit
from their utilization of the sewer for the payment by them of fixed sums
per linear foot of interceptor sewer passing through their respective
lands.' 6 7 Spurning the plaintiff developer's objections, the court upheld
the county's power to enforce payment "by the summary procedure of
refusing to authorize a sewer connection and a building permit until the
sum due is paid."' '

The issue in Southeastern Newspapers Corp. v. Griffin' 6 concerned
the power of a county to name an official publication organ. The court
held that under the appropriate statute,'70 the designee newspaper had
sufficiently proved an eighty-five percent paid circulation rate.1'7  More-
over, the court held it unnecessary that the organ be mechanically pub-
lished inside the county, and that the predecessor newspaper with which
the organ had merged "must have only been continuously published and
mailed to a list of subscribers for two years. "172

Schools. County school issues, from the exceedingly broad to the fairly
narrow, were matters of concern in both appellate courts during the past
year. Of the former, Deriso v. Cooper7

3 encompassed a complaint by

164. On the evidence, the court reversed the trial judge's decision that the applicant was
disabled as a matter of law.

165. 247 Ga. 164, 275 S.E.2d 310 (1981).
166. E.g., the method of assessment.
167. 247 Ga. at 165, 275 S.E.2d at 311. Plaintiff alleged that in return for an easement

the county had agreed not to charge him for sewer improvements, but the trial court had
found as a fact that no such agreement existed.

168. Id. at 166, 275 S.E.2d at 312.
169. 245 Ga. 748, 267 S.E.2d 21 (1980).
170. GA. CODE ANN. § 39-1103 (1975).
171. The newspaper had used the services of a private nonprofit auditing organization,

and the court said no particular method was mandated by the statute.
172. 245 Ga. at 751, 267 S.E.2d at 23. The predecessor need not have had an 85% paid

circulation rate.
One other decision by the supreme court, Hobbs v. Ware County, 247 Ga. 385, 276 S.E.2d

575 (1981), might be considered to deal with the county's power to open a street. The court
held that recording the subdivision plat in 1906, with the street indicated, raised a presump-
tion of express dedication, and that the county's grading a portion of the street and main-
taining a drainage ditch across the street were sufficient to constitute acceptance of the
dedication, regardless of the passage of 75 years.

173. 246 Ga. 540, 272 S.E.2d 274 (1980).
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school patrons alleging that pupils in the system were denied an adequate
education and charging school board members with abuse of discretion,
violation of oaths, provision of inadequate programs and facilities 1 74 and
failure to support the school system. 7

1 Plaintiffs demanded that the trial
court retain jurisdiction, issue continuing orders for an adequate educa-
tional program, and, if necessary, appoint a receiver for the system. 7 6 In
a highly cautious approach to the litigation, a majority of the supreme
court observed that educational program discretion is vested in the
county school board and that exhaustion of statutory remedies is a pre-
requisite to equitable relief.17 7 Noting its traditional reluctance to super-
vise the official conduct of public officers, s7 8 the court emphasized its in-
capacity to make "fundamental, legislative and administrative policy
decisions" of the type requested, and directed the plaintiffs to "other
branches of government."' 7 9 Reversing the trial judge's refusal to dismiss
the complaint, the court announced that "[tihe courts of Georgia should
decline to accept such a claim seeking exercise of continuing
jurisdiction. '"180

Considerably more particularized in thrust, the supreme court dealt on
two occasions with a county school board's alleged mistreatment of a
principal. The complaint in Owen v. Long County Board of Education8 '
stemmed from the board's notification of the principal that he would not
be rehired and from the board's employment of a replacement four days
after the notice was mailed. Those actions, according to plaintiff, were
inconsistent with a statutory requirement'8 " that the board provide notice
of its tentative decision not to rehire and an opportunity for a hearing.
Affirming a judgment for the school board, the court construed the word
"tentative" to mean "a decision that will otherwise be final unless good
cause is shown to set it aside."'' Neither the form of the notice nor the
hiring of a replacement ran counter to that construction.l8 The principal

174. E.g., failure to provide certain curricular and extracurricular programs.
175. E.g., failure to support a school building bond issue.
176. E.g., the State Superintendent of Schools.
177. The court cited Georgia Code Ann. section 32-910 (1980).
178. The court thought it obvious that if the complaint was honored, the superior court

would be required to undertake control of the county school board.
179. 246 Ga. at 543, 272 S.E.2d at 277.
180. Id. Justices Jordan and Hill concurred only in the judgment and Chief Justice Un-

dercofler was disqualified.
181. 245 Ga. 647, 266 S.E.2d 461 (1980).
182. GA. CODE ANN. § 32-2103 (1980).
183. 245 Ga. at 649, 266 S.E.2d at 462.
184. The court said that although hiring the replacement may tend to show that the

board regarded its actions as final prior to the hearing, it was not conclusive and did not
foreclose reappointment if the principal could refute the charges at the hearing.

19811
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in Rockdale County School District v. Weil18s was no more successful in
his demand for a formal due process hearing prior to what he contended
was a "demotion."1 s Under the material statute,187 a majority of the
court reasoned that a "demotion" required that one's prestige, responsi-
bility, and salary all be affected. Reviewing the school board's "transfer"
of the principal, the court noted that only the principal's responsibility
and prestige were diminished. Accordingly, held the court, the transfer
did not constitute a demotion and did not require a formal hearing.,"

The school board's broad discretion in administering county school af-
fairs was also the dominant theme of Wells v. Banks,18 a challenge to a
school board's requirement of an exit achievement exam.1"0 Finding no
statutory limitation upon the board's authority to impose the require-
ment,"" the court of appeals emphasized the policy of the State Board ol
Education in requiring local boards to establish "performance objec-
tives."'1 92 Rejecting both due process and equal protection contentions,
the court found no denial of rights by the exam requirement and ob-
served that the board applied the requirement uniformly throughout the
county.

1 93

Taxation. As usual, the largest number of cases decided in the domair
of county law dealt with taxation; also typical, virtually all instances con-
cerned property taxation. Several of the contests raised issues of a proce-
dural nature. Thus, Hamilton v. Edwards'" confronted the supreme
court with alternative constructions of the statutory requirement that g
taxpayer give notice within fifteen days if he wishes to appeal a change ir
his assessment to the board of equalization.95 Selecting the taxpayer'f

185. 245 Ga. 730, 266 S.E.2d 919 (1980).
186. During his contract period, the board transferred the principal to the position o:

coordinator of a new program within the system at an increase in salary.
187. GA. CODE ANN. § 32-2104 (1980).
188. The court thus reversed the trial judge's order of a hearing. Justices Nichols anc

Hill dissented.
189. 153 Ga. App. 581, 266 S.E.2d 270 (1980).
190. The exam was to demonstrate the possession of skills in math and reading at th

level of a ninth grade student.
191. The court cited Georgia Code Ann. section 32-653 (1980).
192. 153 Ga. App. at 582, 266 S.E.2d at 272. The court also held it unnecessary for thi

local board to obtain prior approval for the exam from the State Board.
193. "We must look to the administration of the requirement within Tattnall Count,

rather than the state as a whole." Id. at 584, 266 S.E.2d at 273.
194. 245 Ga. 810, 267 S.E.2d 246 (1980).
195. GA. CODE ANN. § 92-6912(5)(c) (Supp. 1979), superseded by GA. CODE ANN. § 91A

1449(e)(3) (Supp. 1981). The 1981 amendment to section 91A-1449(e)(3) essentially resolve(
the question in Hamilton. That section provides that: "A notice of appeal, in the case o
residents of the county, shall be filed with the county board of tax assessors within 21 day
from the date of mailing the notice .. " Id. (emphasis added) The amendment will be
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contention over that proffered by the government, 96 the court held that
the fifteen day period ran only from the day on which the taxpayer re-
ceived the notice of change.' 97 On a related issue, the court of appeals, in
Camden County Board of Tax Assessors v. Proctor,'8s held that the tax-
payer's appeal from the equalization board to the superior court must be
filed within thirty days of the date upon which the board's decision is
mailed. Distinguishing Hamilton on grounds of statutory language,1" the
court concluded that "the time period ran from the date of mailing of the
board of equalization's decision and not from the date of the receipt of
the decision by the taxpayer." 00

Instead of an appeal to the superior court, the disgruntled taxpayer in
Halpern Properties, Inc. v. Newton County Board of Equalizations"
challenged the format of the equalization board's order via an action for
mandamus. 02 Affirming a denial of that action, the supreme court
pointed the taxpayer to its "adequate remedy at law, 2 0 3 and noted the
futility of a mandamus in any event. When two of the board's three mem-
bers voted to uphold the tax assessment, the court saw little point in forc-
ing the third member to disclose his vote.

Less procedural, but frequently productive of litigation, the State Rev-
enue Commissioner's function of "factoring" resulted in Strickland v.
Douglas County204 Reviewing developments that led to the Commis-
sioner's eleven percent increase of the county's submitted tax digest, 05

the supreme court highlighted the wide discretion delegated to the Com-
missioner in order to promote reasonable tax uniformity among the coun-

come effective on January 1, 1982.
196. The tax assessors contended that the period ran from the date appearing on the

notice of change.
197.

When notice is required by law to be given to a party who has the right or is
required to in some way act or respond to the notice within a prescribed period of
time, the date of the notice must run from the date of its receipt unless there is
express statutory provision to the contrary.

245 Ga. at 812, 267 S.E.2d at 248.
198. 155 Ga. App. 650, 271 S.E.2d 902 (1980).
199. GA. CODE ANN. § 92-6912(6)(B) (Supp. 1979), superseded by GA. CODE ANN. § 91A-

1449(f)(2) (Supp. 1981).
200. 155 Ga. App. at 652, 271 S.E.2d at 904.
201. 245 Ga. 728, 267 S.E.2d 26 (1980).
202. One of three members of the board had failed to indicate his vote, and the taxpayer

contended that it thus could not appeal the legally defective decision.
203. L.e., an appeal within 30 days to the superior court challenging both the form and

substance of the board's decision.
204. 246 Ga. 640, 272 S.E.2d 340 (1980).
205. When the Commissioner had returned the digest on the ground that it did not re-

flect assessments at 40% of fair market value, the county had refused to change the
assessments.
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ties.206 Once the Commissioner established the prima facie reasonablenes
of his factor order, with the county offering no evidence to the contrar3
the court declared that the Commissioner was entitled to a summar
judgment.1

07

Exemption from taxation is equally controversial and was the issue i:
Citizens & Southern National Bank v. Fulton County.2 " Focused fo
resolution was construction of the statutory declaration that "[n]o ta
shall be assessed upon the capital of banks or banking associations."2

Conceding the possibility of different interpretations, 10 a majority of th
supreme court traced the statute's legislative history and concluded tha
the word "capital" referred to "capital assets. 21 1 Accordingly, the coul
held that the statute exempted the bank from ad valorem taxes levied o
its personal property. 12

The most crucial step in calculating ad valorem taxation is the detei
mination of "fair market value" of the property upon which the tax i
assessed. Statutues provide for a determination based upon a willin
buyer and seller transaction, with consideration paid to zoning, existin
use, deed restrictions, and other pertinent factors. 1 8 In a case that was b
far the most heralded tax development of the survey period, the court (
appeals attempted to balance those considerations in Dotson v. Henr
County Board of Tax Assessors1" for "an area believed to be shiftin
from traditional agricultural to speculative subdivision and commercii
uses."218 More specifically, the court invalidated a valuation of a dair
farm based upon speculative sales in the neighborhood and directed thE
additional attention be devoted to existing use. For the area in issui
maintained the court,

a basing of fair market value primarily on sales for developmental pur-
poses (as the testimony shows was done in the instant case) will in 100

206. GA. CODE ANN. § 92-7001 (1974), superseded by GA. CODE ANN. § 91A-1413 (198C
207. The county could prevail only by showing a manifest abuse of discretion by tl

Commissioner.
208. 245 Ga. 441, 265 S.E.2d 559 (1980).
209. GA. CODE ANN. § 92-2406 (Supp. 1979), superseded by GA. CODE ANN. § 91A-630:

(1980).
210. E.g., the county argued that the reference was only to capital stock.
211. "If the General Assembly had intended to alter the long standing effect of the 'i

tax on capital' clause, it no doubt would have done so in clear and express terms." 245 G
at 444, 265 S.E.2d at 561.

212. Justice Marshall concurred only in the judgment, and Chief Justice Nichols wl
disqualified.

213. GA. CODE ANN. § 92-5702 (Supp. 1979), superseded by GA. CODE ANN. § 91A-10(
(1980).

214. 155 Ga. App. 557, 271 S.E.2d 691 (1980).
215. Id. at 557, 271 S.E.2d at 692.
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percent of the cases yield a figure having no relation to that obtained by
a willing seller/willing buyer contract for the purpose of continuing the
existing agricultural or dairy use of the property."'

To afford "highest and best use" precedence over "existing use" in this
fashion, said the court, produced a valuation which was "at least twice
the estimated appraisal value for use as woods or dairy farming. 2 7 The
court therefore remanded the case to the county board of tax assessors for
its reconsideration.

The court was far less receptive to the contention of the taxpayer in
Loudermilk v. Cobb County Board of Tax Assessors2" that "land may
not be assessed against the life tenant at its full market value because the
value of the life tenancy is not equivalent to that of a fee simple es-
tate."' 1 ' That contention, responded the court, "misses the mark," for "it
is the market value of the property and not the fractional interest which
is evaluated in determining the tax base."2 0 A life interest in not a deed
restriction "dedicating the property to a particular use" within the mean-
ing of the tax statute,22 concluded the court, and the life tenant is re-
sponsible for taxes on the land, based on the market value of the land,
during the period of occupancy.

Henderson v. Tax Assessors"' highlighted the historic distinction be-
tween a taxable life estate and a nontaxable usufruct."' Reviewing deeds
which conveyed land from property owners to the United States Govern-
ment and which further granted a fee simple estate but reserved a life
estate to the grantors, the court conceded the existence of restrictions
upon the reservations.22 4  However, the court found those restrictions
were designed to protect the "purposes of the estate granted"' " and were

216. Id. at 558, 271 S.E.2d at 692.
217. Id. at 558, 271 S.E.2d at 693. "In considering existing use, where the use is income

producing, it would appear that the income capitalization method used by one of the plain-
tiff's expert witnesses should at least be considered .... this being a standard method of
arriving at value." Id. at 558-59, 271 S.E.2d at 693.

218. 155 Ga. App. 591, 271 S.E.2d 723 (1980).
219. Id. at 592, 271 S.E.2d at 724.
220. Id. (emphasis in original).
221. GA. CODE ANN. § 92-5702 (Supp. 1979), superseded by GA. CODE ANN. § 91A-

1001(b)(1)(B) (iii) (1980). The court said that "use is one thing; quantity of interest is an-
other. One refers to purpose, the other to duration or amount." 155 Ga. App. at 592, 271
S.E.2d at 724.

222. 156 Ga. App. 590, 275 S.E.2d 78 (1980).
223. For discussion of that distinction, see Sentell, Caesar Confronts Caesar: Local Gov-

ernment Property Taxation and Local Government Property, Annual Survey of Georgia
Law, 1978-1979, 31 MERCER L. REv. 293 (1979).

224. E.g., the grantors could not cut live trees, alter existing structures, or construct
additional access routes without the government's permission.

225. 156 Ga. App at 591, 275 S.E.2d at 79.
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not incompatible with a life estate2 s Accordingly, the court declared thi
grantor's interests taxable as a life estate rather than exempt as a meri
usufruct.

Liability. Under statutory mandate, actions for injuries on publi,
roads that are a part of the state highway system may be. brought agains
the county in which the accident occurs, but the State Department o
Transporation must defend the suit and be responsible for any damage
awarded.2 21 7 The issue in Sikes v. Candler County2 2s was whether, in suc
an action, the statutorily required notice of claim to the county22 9 mus
state the amount of damages.28 0 Expressly disapproving decisions by thi
court of appeals to the contrary,8 1 the supreme court said that "[s]uch
requirement makes little sense in a case such as this, for the primary rea
son that the claim for damages in a suit brought against a county . . .i

really against the DOT, and it is the DOT which has the authority t

settle the damage claim. ' "28 In this case, concluded the court, the notic,
"contained sufficient information to afford the recipients thereof an op
portunity to investigate the claim and ascertain the evidence prior t
suit.",

Raising a distinctly different liability issue, In re Norris2"' presente,
the appeal of county commissioners from an order by the superior cour
holding the commissioners in contempt for failing to make repairs to th,
county courthouse in violation of their promise to the court.2'5 Reviewin
statutory grounds for contempt,'" a majority of the court of appeal
found no such grounds in this case. The commissioners had neither dis
obeyed an order of the court nor misbehaved in its presence, and the:
had been guilty of no act of disrespect that obstructed the administratiol
of justice. Failure to keep promises, said the court, "is not conduct pro

226. Id. "The interest intended to be transferred may be encumbered or somewhat linr
ited without changing the character of the estate." Id. at 590-91, 275 S.E.2d at 79.

227. GA. CODE ANN. § 95A-305 (1976).
228. 247 Ga. 115, 274 S.E.2d 464 (1981).
229. GA. CODE ANN. § 23-1602 (1971). The claims must be presented to the count

within 12 months after they accrue.
230. The action was one in wrongful death for alleged negligence in maintaining

bridge.
231. E.g., Douglas County v. Brown Enterprises, Ltd., 114 Ga. App. 410, 151 S.E.2d 51

(1966).
232. 247 Ga. at 118, 274 S.E.2d at 467.
233. Id. at 118-19, 274 S.E.2d at 467. The court also rejected plaintiff's effort to abolis

the doctrine of sovereign immunity.
234. 154 Ga. App. 173, 267 S.E.2d 788 (1980).
235. The sentence was for fine and imprisonment, with the latter conditioned upon th

commissioners' failure to make specified repairs to the courthouse.
236. GA. CODE ANN. § 24-105 (1981).
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scribed by" the contempt statute.2 37

Authorities. In 1980 the General Assembly amended the Develop-
ment Authorities Law to include as a "project" facilities used as "a
skilled nursing home or intermediate care home. 2

3
8  Projecting the con-

stitutionality of that amendment, Development Authority of DeKalb
County v. Beverly Enterprises" concerned an effort to mandamus a
county development authority to authorize the issuance of tax exempt
bonds to finance a nursing home project.'4 0 Conceding that the material
provision of the constitution24 ' does not specifically enumerate health
care as a public purpose for development authorities, the supreme court
characterized the language of the provision as "very broad and gen-
eral, 2 4 2 and held it to encompass a nursing home.24 3 Consequently, held
the court, the 1980 statutory amendment "is not contrary on its face" to
the constitution.'

4 4

Zoning. Contested county zoning activities found striking judicial
favor during the period, as the courts engaged rather generously in the
presumption of validity. Thus, in Koppar Corp. v. Griswell,241 the su-
preme court employed the presumption to sustain the county's denial of a
rezoning application.24 In the absence of "clear and convincing evi-
dence" against the existing classification, said the court, the county was
not required to present evidence that the classification was related to the
general welfare.247 The court emphasized that the owner was developing
the land as classified and, at most, was being deprived only of a more
profitable use."48

The court employed the same approach in Puckett v. Paulding
County,24 as it permitted the county to enjoin an owner's use of residen-

237. 154 Ga. App. at 175, 267 S.E.2d at 790. Thus, the court reversed the superior court's
contempt order. Judge Banke concurred in the judgment only; Judge Carley concurred spe-
cially; and Judge Sognier dissented on the ground that the state was a necessary party
defendant.

238. GA. CODE ANN. § 69-1501(e)(11) (Supp. 1981).
239. 247 Ga. 64, 274 S.E.2d 324 (1981).
240. The development authority argued the unconstitutionality of the statute.
241. GA. CONST. art. IX, § 8, 2, GA. CODE ANN. § 2-6502 (1977).
242. 247 Ga. at 66, 274 S.E.2d at 326.
243. The court held nursing homes to fit within the definition of "industry." Id.
244. Id. at 66, 274 S.E.2d at 327. The court observed that both parties conceded that the

nursing home would increase or maintain employment in the county.
245. 246 Ga. 539, 272 S.E.2d 272 (1980).
246. The property owner wished to change the classification from larger to smaller resi-

dential lots.
247. In the absence of evidence contra, said the court, that fact was presumed.
248. That fact was insufficient to impeach the presumption.
249. 245 Ga. 439, 265 S.E.2d 579, cert. denied, 101 S. Ct. 111 (1980).
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tially zoned property as a salvage yard.250 Discounting a salvage yard o
neighboring property as a preexisting nonconforming use, the court foi
mulated the following rationale: "It was not necessary for the count
commissioners to justify their decision denying a zoning change; it ws
necessary for the landowner to demonstrate that that decision was invi
lid, which he did not do on this record." '

Johnson v. Glenn"' presented the reverse conundrum. In that case tb
county had granted the rezoning only to find its action challenged b
neighboring property owners.2 5 3 Observing the special burden to be cai
tied by such complainants,254 the court found the rezoning in complianc
with an amendment to the county's comprehensive land use plan. 55 En
phasizing that the conditions for the rezoning were for the protection
neighboring property, the court viewed the change as "valid conditioni
rezoning, rather than invalid contract rezoning." 256

II. LEGISLATION

A. Home Rule

Expressly enlarging upon the powers granted by the Municipal Horn
Rule Act,25 the 1981 General Asembly authorized municipal governin
authorities to reapportion election districts following either of two occu
rences.' 5 ' First, reapportionment was authorized following publication
each United States decennial census, in accordance with one person-or
vote requirements, but limited to adjustments "reasonably necessary
and not including changes in the number of members of the governin
body or the manner of their election. 5 9 Second, reapportionment was als
authorized following annexations of additional territory, in order that tU
new electors be provided substantially the same vote as other electors. s'

250. Because the property owner needed a change in zoning, held the court, the zonii
board's approval of his application was not the final authority.

251. 245 Ga. at 440, 265 S.E.2d at 580-81.
252. 246 Ga. 685, 273 S.E.2d 1 (1980).
253. The change was from low density residential to office and institutional.
254. The court said they must show fraud, corruption, or manifest abuse of the rezonil

power to their oppression. 246 Ga. at 686, 273 S.E. at 2.
255. Thus, it was immaterial that the change was not in compliance with the origin

plan.
256. 246 Ga. at 686, 273 S.E.2d at 2.
257. GA. CODE ANN. §§ 69-1015 to -1021 (1976).
258. GA. CODE ANN. § 69-1019.1 (Supp. 1981).
259. The statute requires reapportioned districts to be formed of contiguous territo

and marked by well defined boundaries. Id. at (b)(1).
260. GA. CODE ANN. § 69-1019.1(c) (Supp. 1981). Only "reasonably necessary" adjus
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The statute expressly preserves the General Assembly's power to reappor-
tion municipalities by local statute, 6 1 and specifies that the exercise of
that power will nullify these reapportionment authorizations to
municipalities.

B. Elections

Typically, the legislative session under scrutiny witnessed continuing
efforts to perfect the local government election process. Illustratively, the
legislature sought to authorize local determination concerning the sale of
alcoholic beverages on local election days in counties with a population of
at least 35,000 inhabitants. " ' Thus, the statute empowers the governing
authorities of those counties, and of the municipalities in those counties,
to determine whether alcoholic beverage sales are to be permitted on local
election days.""'

Another authorization concerned expenses for municipal primary elec-
tions held by political parties. In addition to providing polling places and
electors' lists,' municipal governing authorities may, in their discretion,
pay any other primary expenses.6 5

C. Officers and Employees

From several perspectives, legislative attention was focused upon local
government officers and employees during the survey period. Law en-
forcement officers were exempted from tort liability while performing du-
ties at the scene of an emergency, "except for gross negligence, wilful or
wanton misconduct, or malfeasance."'"

For purposes of workers' compensation coverage, the General Assembly
expressly included municipal or county volunteer firefighters if the local
governing authority has provided for inclusion by resolution. 6 7 The stat-

ments in boundary lines are authorized. Id. at (b)(3).
261. GA. CODE ANN. § 69-1019.1(d) (Supp. 1981). This would be accomplished by an

amendment to the municipal charter "at any time." Id.
262. 1981 Ga. Laws 460. The prohibition on such sales was continued for statewide

elections.
263. Id. at 461 § 1. That determination can be made by local legislation or by referen-

dum, and applies only to governing authorities that have authorized the sale of alcoholic
beverages. Id.

264. GA. CODE ANN. § 34A-909(1) (Supp. 1981). The municipality is required to bear
those expenses. Id.

265. GA. CODE ANN. § 34A-909(2) (Supp. 1981). Authorized expenditures are expressly
declared to be for a "public purpose." Id.

266. GA. CODE ANN. § 3-1004.3 (Supp. 1981). The statute applies to law enforcement
officers of the state or any political subdivision. Id.

267. GA. CODE ANN. § 114-101 (Supp. 1981).
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ute also explicates the method for computing compensation for thoE
firefighters.268

Additionally, the legislature required local pension systems to file actt
arial investigations and financial reports once every three years with t
State Auditor.'' The Auditor must then submit a report to the Governc
and the General Assembly regarding the condition of local retirement syl
tems, and provide notice of systems not submitting the reports so the
state funds payable to those governments can be withheld.

D. Schools

Prior to the 1981 legislative session, an employee of a county board c
education was ineligible to serve as a member of any county board c
education. 7 0 Following the change effected by the last session, an er
ployee of a county board of education is now ineligible to serve as a meix
ber of only that particular board.'71

E. Property

The 1981 General Assembly also loosened requirements concerning th
sale of municipal property.27

2 By virtue of that modification, municipi
governing authorities are exempted from advertisement and bid require
ments when selling real property to a public authority or to a nonprofi
corporation classified as a public foundation if the property is to be usei
for erecting and operating a museum or facility for the arts.27s The sta
ute vests "absolute discretion" in the municipal governing authority t
estimate the value of the real property to be sold.2'7

F. Regulation

Across a fairly wide spectrum, the 1981 General Assembly enhance
local government regulatory powers. Counties were empowered to gran
franchises for, and to regulate, cable television systems within county ter

268. GA. CODE ANN. § 114-402(5) (Supp. 1981).
269. GA. CODE ANN. §§ 78-1502(c), -1503 (Supp. 1981). Pension plans established wit

the Joint Municipal Employees' Retirement System or with the Association County Con
missioners of Georgia are exempted from the actuarial investigation requirement but ar
mandated to file instead comprehensive reports with the Auditor. GA. CODE ANN. § 7E
1502(c) (Supp. 1981).

270. 1972 Ga. Laws 236.
271. GA. CODE ANN. § 32-903.1 (Supp. 1981).
272. See GA. CODE ANN. § 69-318 (Supp. 1981).
273. Id. The sale may be made in the open market or by direct negotiations. Id.
274. Id. The municipality is also authorized to swap property with another owner. Id.
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ritorial limits. 75 To franchise and regulate within municipal limits, the
county must effect an agreement with the municipality; and "a munici-
pality shall neither grant a franchise nor collect a franchise fee for the
operation of cable television systems within the unincorporated area of a
county except by agreement with the county."' m

In an addition to the Georgia Motor Vehicle Safety Inspection Act,2 77

municipalities were authorized to adopt, by reference, any provisions of
that statute without publishing the adopted provisions in full. 78 Simi-
larly, the Litter Control Law2 7 ' was amended to expressly confer upon
municipalities the power to adopt litter control ordinances within munici-
pal limits.2 80

Dealers in precious metals were required to register with the municipal
police chief or county sheriff,"' to obtain and possess a current local busi-
ness license,82 to maintain permanent records of purchases,283 and to file
written reports of purchases with the chief municipal or county law en-
forcement officer.28 The statute further authorizes municipalities and
counties to impose additional requirements upon precious metals
dealers. 85

G. Reform

In the domain of law reform, the legislature declared its intent to assist
in statutory revision by expressly repealing a large number of "obsolete"
statutes "which have in common the fact that they are based upon classi-
fications of population."'2 8' The repeal statute then proceeds to list some
737 population statutes which are declared ineffective.2 87

275. GA. CODE ANN. § 23-3702 (Supp. 1981).
276. GA. CODE ANN. § 223-3703 (Supp. 1981).
277. GA. CODE ANN. tit. 68E (1980).
278. GA. CODE ANN. § 68E-305(a) (Supp. 1981). No person tried for violation of such an

ordinance can thereafter be tried in any court for the same offense. Id. at (d).
279. GA. CODE ANN. § 85-1601c to -1607c (1978).
280. GA. CODE ANN. § 85-1602c (Supp. 1981).
281. GA. CODE ANN. § 84-7802(a)(1) (Supp. 1981).
282. Id. at (5)(b).
283. GA. CODE ANN. § 84-7803 (Supp. 1981).
284. GA. CODE ANN. § 84-7804(a) (Supp. 1981). The chief law enforcement officer can

require dealers to retain precious metals for an additional 15 days when the officer has prob-
able cause to believe the metals have been stolen. GA. CODE ANN. § 84-7805(d) (Supp. 1981).

285. GA. CODE ANN. § 84-7806 (Supp. 1981).
286. 1981 Ga. Laws 3.
287. The statute noted extensive review by "the General Assembly and the office of Leg-

islative Counsel and . . . consultations with appropriate local officials." Id. at § 1(a).
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H. Finances

The legislative session under observation produced several measures
that centered upon local government financial considerations. Both coun-
ties and municipalities were prohibited from imposing "a business license
fee or occupational tax" upon wrecker services unless the service main-
tains an office in the entity and generates fifty percent of its gross income
from business within the entity.'"

Expressing a desire to maintain fiscal solvency of local governments,
the legislature exempted local government bonds (except general obliga-
tion bonds) from interest rate limitations contained in statutes or in the
constitution.28s Rather, the interest rates borne by those bonds are to be
set by the local governing authority upon issuance, except that the rate
on "revenue bonds" is not to exceed twelve percent." 0

Designating its creation the "Local Government Impact Fiscal Notes
Act,"'" 1 the General Assembly required a fiscal note for any bill or joint
resolution entailing an expenditure of at least 100,000 dollars in public
funds by local governments. The note is to be filed by the sponsor of the
bill prior to committee or legislative vote.29 The same requirement ap-
plies to rules, orders, or regulations prior to their adoption by boards,
commissions, agencies, or departments of the state . 93 This note is to be
filed with the State Auditor.'" Fiscal notes are to estimate the fiscal im-
pact of the measure for the first three fiscal years and must be retained
and available for public inspection for at least three years following
preparation." 5

I. Taxation

Responding to a persistent county plea, the 1981 legislature imposed a
county tax upon each life insurance company doing business within the

288. GA. CODE ANN. § 23-2719 (Supp. 1981). The statute expressly reserves local govern-
ment power to enact other valid ordinances regulating the manner in which the services are
operated. GA. CODE ANN. § 23-2720 (Supp. 1981).

289. GA. CODE ANN. §§ 87-801a, 803a (Supp. 1981). The statute noted that this could be
done only to the extent that the constitution permits the legislature to further define powers
of local governments. GA. CODE ANN. § 87-805a (Supp. 1981).

290. GA. CODE ANN. § 87-803a (Supp. 1981). The statute expressly repeals specified stat-
utory limitations. GA. CODE ANN. § 87-804a (Supp. 1981).

291. GA. CODE ANN. §§ 47-1307 to -1317 (Supp. 1981).
292. Id. These notes are to be prepared by the office of State Auditor. GA. CODE ANN. §

47-1312 (Supp. 1981).
293. GA. CODE ANN. § 47-1310 (Supp. 1981).
294. Id.
295. GA. CODE ANN. § 47-1315(a) (Supp. 1981).

216 [Vol. 33



LOCAL GOVERNMENT LAW

unincorporated area.2" The rate of the tax, based upon gross direct pre-
miums, is set at one percent, and is to be collected by the Revenue Com-
missioner and disbursed to the county.'" 7 The statute expressly directs
that the proceeds from the tax are to be used solely for the purpose of
reducing the ad valorem taxes of the inhabitants of the unincorporated
areas of the county.""

J. Authorities

Finally, the 1981 General Assembly administered an additional infusion
of the authority concept into the life of Georgia's local governments. For-
mulating its purpose as revitalizing and redeveloping the central business
districts of municipal corporations in this state, the legislature enacted
the "Downtown Development Authorities Law."' 9 The statute creates a
downtown development authority for each municipality in the state,"0

provides for activation of the authorities,0 ' and enumerates a large num-
ber of delegated powers. 02 Those powers include contracting, acquiring
property, financing projects, borrowing funds, issuing revenue bonds, and
making long-range plans or proposals for the municipality's downtown
development area.80 3 The statute declares the authorities to be purely
public charities and exempt from taxation within the state.

The legislature also amended the Development Authorities Laws" to
further broaden the meaning of "projects" covered by that statute. 0 The
thrust of the amendment is to bring within coverage of the statute the
acquisition, use, and expansion of property for "research and develop-
ment facilities."' " Still another amendment to the same statute autho-
rizes the creation of joint development authorities by two or more munici-
palities, by two or more counties, or by one or more municipalities and
one or more counties.30 7

296. GA. CODE ANN. § 56-1310.1 (Supp. 1981).
297. GA. CODE ANN. § 56-1310.1(a) (Supp. 1981). Disbursement is to be computed on the

basis of the population in the unincorporated area of the county. Id. at (f).
298. GA. CODE ANN. § 56-1310.1(g) (Supp. 1981). The county governing authority is di-

rected to reduce the ad valorem millage rate to offset the revenue derived from the tax. Id.
299. GA. CODE ANN. §§ 69-1501b to -1513b (Supp. 1981).
300. GA. CODE ANN. § 69-1502b (Supp. 1981).
301. GA. CODE ANN. § 69-1503b (Supp. 1981).
302. GA. CODE ANN. § 69-1506b (Supp. 1981).
303. Id. The statute also encompasses limitations and procedures for the authorities. GA.

CODE ANN. § 69-1508b (Supp. 1981).
304. GA. CODE ANN. §§ 69-1501 to -1510 (1976).
305. GA. CODE ANN. § 69-1501(e) (Supp. 1981).
306. GA. CODE ANN. § 69-1501(e)(2) (Supp. 1981). The projects are declared not exempt

from ad valorem taxation. Id.
307. GA. CODE ANN. § 69-1502.1 (Supp. 1981). The joint authority is subject to the same
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provisions as other authorities under the statute. Id. at (b).
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