
Juvenile Court Practice and
Procedure

by Glen W. Clark*

I. LEGISLATION

In terms of legislation directly affecting the Georgia Juvenile Court
Code,' the 1981 General Assembly was somewhat less active than its
counterparts of recent years. There were only two amendments to the
Code itself. There were, however, a number of measures enacted that af-
fected juveniles generally and thus, indirectly, the work of the juvenile
courts. In addition, two very significant proposals to amend the Juvenile
Court Code were considered, but not enacted, by the 1981 General
Assembly.

The first of the amendments to the Juvenile Court Code added a sec-
tion to chapter 24A-5,1 the chapter that estabished the Council of Juve-
nile Court Judges. The new section, 24A-502,8 requires the Council to
conduct seminars for judges and referees who exercise juvenile court ju-
risdiction. These seminars should offer instruction in "juvenile law and
procedure, child development and psychology, sociological theories rela-
tive to delinquency and breakdown of the family structure, and such
other training and activities as the Council may determine would promote
the quality of justice in the juvenile court system."4 All judges exercising
juvenile jurisdiction are required to participate in at least one seminar
each year. Moreover, these judges will be ineligible to continue exercising
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juvenile jurisdiction after January 1, 1983, unless the Council of Juvenile
Court Judges certifies that the training has been accomplished. Judges in
the first year of a new appointment are exempted, and superior court
judges exercising juvenile court jurisdiction can satisfy the requirement
by attending seminars conducted for them by the Institute for Continuing
Judicial Education.5

A second amendment to the Juvenile Court Code added a subsection to
the definition of a delinquent act.6 The new section' makes failure to ap-
pear in response to a citation issued to an under-age person for purchase
or possession of alcoholic beverages an act of delinquency. Senate Bill 30,8
which effected this change, also amended the relevant code provisions on
under-age purchase and possession of alcoholic beverages 9 to provide for
the use of citations instead of arrest in some situations. Extending the
definition of delinquent act specifically to include noncompliance with ci-
tations, of course, creates a strong incentive for juveniles who are cited to
appear in court.

Title 5A, 0 the "Georgia Alcoholic Beverage Code," was amended by
House Bill 72 to make possession of alcoholic beverages on a public
school ground, for other than educational or religious purposes, a misde-
meanor. Section 5A-508" as originally enacted in 1980 dealt with sales of
alcoholic beverages near a church or school. The 1981 change adds section
5A-508.1, which extends the prohibition to possession as well."

In the category of legislative enactments having indirect impact on the
Juvenile Court Code, House Bill 1881s extended the authority of the
courts to grant visitation rights to grandparents in child custody cases.
Heretofore, grandparent visitation could be ordered in guardianship
cases, when one parent of a minor child was deceased, or when a court
had terminated the parental rights of one of the natural parents.1

4 A new

5. GA. CODE ANN. § 24A-502(d) (Supp. 1981).
6. GA. CODE ANN. § 24A-401(e) (Supp. 1981).
7. GA. CODE ANN. § 24A-401(e)(3) (Supp. 1981). Note that in some editions of the Geor-

gia Code Ann. (1981), published by the Harrison Company, the old subsection three of §
24A-401(e) has not been deleted. This original version of subsection three was in fact trans-
ferred from the definition of "delinquent act" to that of "unruly" child in 1976. See 1976
Ga. Laws 1064.

8. 1981 Ga. Laws 862.
9. GA. CODE ANN. § 58-612.1 (Supp. 1980); GA. CODE ANN. § 5A-9901.1 (1980).
10. GA. CODE ANN. tit. 5A (1980). This title was enacted by the 1980 General Assembly

and became effective July 1, 1981. See 1981 Ga. Laws 625.
11. GA. CODE ANN. § 5A-508 (1980). Criminal sanctions are set forth in GA. CODE ANN. §

5A-9901 (1980).
12. 1981 Ga. Laws 625.
13. 1981 Ga. Laws 1318.
14. GA. CODE ANN. § 74-112(a) (Supp. 1981).
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section 5 also empowers the courts to grant grandparent visitation rights
in divorce cases. The test for granting these rights is "proof of special
circumstances which make such visitation rights necessary to the best in-
terests of the child." There is no presumption favoring visitation rights
for grandparents. If grandparent visitation rights are granted, the legal
custodian of the child can petition to have the terms modified, but no
more than once in any two year period."

Code section 74-111,"7 which requires physicians and other designated
persons to report suspected cases of child abuse coming to their attention,
was again amended to broaden the categories of personnel who are re-
quired to report. House Bill 1438 made this change, and it also added
sexual exploitation to the list of injuries to be reported." Sexual exploita-
tion is defined as follows:

[W]hen the child's parent or caretaker allows, permits, encourages, or re-
quires such child to engage in prostitution as defined in section 26-2012,
or allows, permits, encourages, or requires such child to engage in sexu-
ally explicit conduct for the purpose of producing any visual or print me-
dium depicting such conduct, as defined in section 26-9943a.10

Reporting procedures have also been amended to permit the Department
of Human Resources to notify the police whenever it has reasonable cause
to believe that a child has been abused rather than first to "substantiate"
reports of alleged abuse as was previously required.2

Two measures were adopted by the General Assembly dealing with the
subject of family violence. The first, Senate Bill 79,"' established proce-
dures for the prevention of family violence. Family violence was defined
as the occurrence, between spouses, parents and children, or other rela-
tives living in the same household, of a felony or "battery, assault, crimi-
nal damage to property, unlawful restraint, or criminal trespass."" Rea-
sonable disciplinary measures administered by a parent to a child were
excepted. Superior courts were given authority to grant protective orders
and approve consent agreements to end the violence. '" Adults may seek
this relief in their own interest or in behalf of children alleged to be vic-

15. GA. CODE ANN. § 74-112(c) (Supp. 1981).
16. Id.
17. GA. CODE ANN. § 74-111 (Supp. 1981).
18. 1981 Ga. Laws 1034.
19. GA. CODE ANN. § 74-111(a) (Supp. 1981).
20. Id.
21. GA. CODE ANN. § 74-111(b) (Supp. 1981).
22. 1981 Ga. Laws 880.
23. GA. CODE ANN. § 53-701(2) (Supp. 1981).
24. GA. CODE ANN. § 53-702 to -704 (Supp. 1981).
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tims of family violence.2 5 The court can order temporary relief ex parte
subject to a hearing within ten days of when the allegations would be
proved or the case dismissed." This Bill also amended the Criminal Pro-
cedure Code to authorize warrantless arrest of persons that a law enforce-
ment officer has probable cause to believe have committed acts of family
violence."7

Family violence was also the subject to House Bill 203.8 This statute,
which was codified as chapter 99-52," assigns the Department of Human
Resources the duty of establishing standards for and certifying family vi-
olence shelters throughout the state. 0

Senate Resolution 1338' established a Senate Juvenile Justice Study
Committee composed of five members appointed by the President of the
Senate, and Senate Resolution 9382 created a Senate Study Committee oi
Suspension and Discipline in Schools.

In the category of significant legislation considered by the 1981 Genera]
Assembly, but not enacted into law, the Senate passed a bill88 that would

* have rewritten code section 24A-20134 to establish a state-wide system o
juvenile courts. The measure was a modified version of Senate Bill 144,81
which narrowly missed passage in the 1980 General Assembly. It would
have established juvenile courts in each of the state's 159 counties
Judges would be assigned by judicial circuit, usually one per circuit, anc
would hold court in each of the counties in the circuit. Full-time judge,
would be authorized in circuits having 40,000 or more children under th(
age of eighteen, and part-time judges would be authorized in circuiti
where the child population is less than 40,000. Special provisions woulc
be made for the Atlanta, Stone Mountain, and Clayton judicial cirucits
Compensation for part-time juvenile court judges would vary according t(
the child population of the cirucit." In a departure from Senate Bill 144
judges would be appointed for six year terms by the superior court rathei
than elected as previously proposed. 7 The Bill did not clear the House,

25. GA. CODE ANN. § 53-703(a) (Supp. 1981).
26. GA. CODE ANN. § 53-703(b)-(c) (Supp. 1981).
27. GA. CODE ANN. § 27-207(a) (Supp. 1981).
28. 1981 Ga. Laws 663.
29. GA. CODE ANN. ch. 99-52 (Supp. 1981).
30. GA. CODE ANN. § 99-5202 (Supp. 1981).
31. Ga. S. Res. 133 (1981).
32. Ga. S. Res. 93 (1981).
33. Ga. S. Substitute Bill 4 (1981).
34. GA. CODE ANN. § 24A-201 (1981).
35. Ga. S. Bill 144 (1980).
36. Id.
37. Ga. S. Substitute Bill 4 (1981).
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The other measure which was introduced, but not enacted," was by far
the most significcant piece of juvenile legislation considered by the 1981
General Assembly. This Bill, had it passed, would have made fundamen-
tal changes both in the jurisdiction of juvenile courts and in the range of
sanctions available to them in the cases that remained within their juris-
diction. The first section of the Bill would have limited the juvenile
court's exclusive original jurisdiction over juvenile matters by expanding
the area in which superior courts have concurrent jurisdiction.39 At pre-
sent, the juvenile court has exclusive original jurisdiction in delinquency
cases except when the delinquent act upon which a charge is based
would, if tried in superior court, be an offense punishable by loss of life or
confinement for life in the penitentiary.40 The Bill would have extended
the exception by adding "or confinement in the penitentiary for a period
in excess of ten years."4 ' The result would have been a significant in-
crease in the number of cases in which the district attorney has discretion
either to proceed in juvenile court or to seek indictment for trial of
juveniles as adults in superior court. The Juvenile Court Code makes pro-
vision for judicial transfer of serious cases to superior courts after a hear-
ing that fully accommodates the juvenile's procedural due process
rights.42 However, when the decision to try a juvenile as an adult is made

o by the district attorney, the child has no procedural rights.'" The decision
of which court will try the case is a vital one to the juvenile, and much
has been written on the due process question." Although constitutional
challenges to leaving the choice of courts to the prosecutor's discretion
have not been successful in the past, the policy question remains: "Why
the reluctance to require procedural due process?' 5

Those who have followed the course of juvenile justice in Georgia will
observe that the change just described would return our juvenile law al-
most to its posture prior to 1975. In that year the Georgia Supreme Court
in J. W.A. v. State46 upheld the present code provisions against a chal-
lenge that they violated the state constitution. Previously the court of
appeals had, on constitutional grounds, barred juvenile courts from exer-

38. Ga. H.R. Bill 610 (1981).
39. Id. § 1.
40. GA. CODE ANN. § 24A-301(b) (1981).
41. Ga. H.R. Bill 610 (1981).
42. GA. CODE ANN. § 24A-2501 (1981).
43. Clark, Juvenile Court Practice and Procedure, Annual Survey of Georgia Law,

1979-1980, 32 MERCER L. REV. 113, 127 (1980).
44. See id.; see also United States v. Bland, 472 F.2d 1329 (D.C. Cir. 1973); Cox v.

United States, 473 F.2d 334 (4th Cir.), cert. denied., 414 U.S. 869 (1973).
45. See Clark, supra note 43.
46. 233 Ga. 683, 212 S.E.2d 849 (1975).
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cising exclusive original jurisdiction in felony cases generally.4 7 The state
constitution was amended in 1972 to avoid that result,' and J.W.A. up-
held the legislation that executed the amendment.

The second section of the Bill, while less far-reaching than the first,
would have changed the dispositional philosophy in a significant number
of cases retained by the juvenile court. It would have amended section
24A-2301a(2),'49 which defines "designated felony act," to include "armed
robbery, robbery, burglary, or motor vehicle theft. '" As presently writ-
ten, the special treatment authorized by the section covers armed robbery
but not the other offenses listed. The section, added to the Juvenile Court
Code in 1980, established a restrictive custody category to which the
judge could assign juveniles who had committed designated felonies and
had met the other established criteria. Restrictive custody, although ad-
ministered by the Department of Human Resources like other juvenile
dispositions, has much in common with a fixed, or determinate, sentence
in the adult system. Dispositions are for fixed periods of time, connoting
punishment of juvenile offenders in the sense of retribution, rat her than
treatment with a view to rehabilitation, the guiding philosophy of the ju-
venile justice system in the past. This proposal, like the other, appears to
be aimed at dealing more severely with more juvenile delinquents.1

II. THE GEORGIA CASES

A. Delinquency

A number of delinquency cases warranting comment were decided dur-
ing the survey period. Some have to do with pretrial issues; several raise
questions about admissibility of evidence challenged as violating the
fourth and fifth amendments to the United States Constitution. Other
cases dealt with the substantive standard for waiver of juvenile court ju-
risdiction under section 24A-2501. 5 ' Two others, of less overall signifi-
cance, dealt with flight as evidence of guilt.53

47. J.W.A. v. State, 133 Ga. App. 102, 210 S.E.2d 24 (1974), rev'd, 233 Ga. 683, 212
S.E.2d 849 (1975).

48. 1972 Ga. Laws 1544.
49. GA. CODE ANN. § 24A-2301a(2) (1981).
50. Ga. H.R. Bill 610 § 2 (1981).
51. See Clark, supra note 43, at 113-18 for a discussion of the designated felony act

provisions.
52. GA. CODE ANN. § 24A-2501 (1981).
53. B.L. v. State, 156 Ga. App. 14, 274 S.E.2d 67 (1980); D.O.D. v. State, 156 Ga. App.

301, 274 S.E.2d 423 (1980).
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Edmonds v. State" concerned a burglary committed between 12:00
midnight and 1:00 a.m. on July 18, 1979, by an offender who was born at
1:10 a.m. on July 18, 1962. Since juvenile court jurisdiction is limited to
persons under age seventeen at the time an offense is committed,"' the
computation of defendant's age became an issue. Since the Juvenile Court
Code is silent on the point, the court followed the reasoning of the com-
mon law rule for determining age of majority. Under that rule one be-
came of age on the first moment of the date preceeding his twenty-first
birthday. Edmonds thus became seventeen for jurisdictional purposes on
the first moment of July 17, 1979. Accordingly, he was not a juvenile
when he committed the offense.

R.A.S. v. State" dealt with the effect of failure by the juvenile court to
comply with the time limits for holding a detention hearing after a juve-
nile has been taken into custody.5 7 The holding was that failure to meet
the seventy-two hour (excluding weekends and holidays) time limit re-
quired dismissal of any petition later filed against the juvenile for the
same offense. The theory was that the juvenile had been denied his con-
stitutional right to a speedy trial. The court held, as it had earlier, that
the times established in the code were jurisdictional." The juvenile court
in R.A.S. had dismissed the original petition but, relying on Sanchez v.
Walker County Department of Family & Children Services,'9 permitted
the state to file a second petition based on the same conduct. This was an
erroneous reading of Sanchez. Sanchez was a deprivation case rather
than a delinquency case and the requirement for speedy trial had no ap-
plication, since deprivation was viewed as a civil matter. The rationale for
requiring dismissal in Sanchez was founded on other considerations. Re-
filing a dismissed petition, while proper in a deprivation case, can not be
done in a delinquency case.

Lane v. State,10 a murder case involving a fifteen year-old tried in su-
perior court, provides a good illustration of how the " totality of the cir-
cumstances" test applies in waiver of Miranda rights cases. After stating
the test, the court correlated the evidence with it, point by point, and
concluded that the waiver was valid and the confession admissible. De-
fendant had not been in custody more than forty minutes before giving

54. 154 Ga. App. 650, 269 S.E.2d 512 (1980).
55. GA. CODE ANN. § 24A-401(c)(1) (1981).
56. 156 Ga. App. 366, 274 S.E.2d 752 (1980).
57. GA. CODE ANN. § 24A-1404(c) (1981).
58. J.B.H. v. State, 139 Ga. App. 199, 228 S.E.2d 189 (1976) is the leading case on this

subject. J.B.H. dealt with the 72 hour time limit on filing a petition after a detention hear-
ing. In R.A.S. the court held that timing violations between arrest and detention hearings
were governed by the same principles. 156 Ga. App. at 367, 274 S.E.2d at 753.

59. 237 Ga. 406, 229 S.E.2d 66 (1976).
60. 247 Ga. 19, 273 S.E.2d 397 (1981).
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the statement, and he was advised that no statement would be taken un
til a juvenile representative or a parent was present. A juvenile authorit
representative was in fact present, but the mother was not there when th,
statement was taken despite an unsuccessful attempt to reach her. Sh,
arrived within an hour, was advised of the charges, and defendant re
peated his statement to her in the presence of a police officer. The court'
marshalling of the facts against the totality test went further, but thi
much of the analysis is of special interest in view of the frequency o
confessions made by juveniles in the absence of their parents.

State v. J.T.1 was a school search case. Having received a tip from
reliable informant that a juvenile had marijuana in her possession, th
school principal brought the juvenile to his office and, in the presence c
his secretary, ordered her to empty her pockets. The juvenile complie,
and produced a packet of marijuana. The principal then called the juve
nile's parents, and at that point the police arrived and advised her of he
Miranda rights. The trial court ruled, and the court of appeals agreec
that the evidence thus produced was admissible under the fourth amend
ment since the case was governed by State v. Young.62 The trial courl
however, relying on article I, section 1, paragraph 13 of the Constitutioi
of Georgia of 1976, 6

3 went on to hold that, since the principal had ordere,
the juvenile to empty her pockets and this order produced "testimony
used against her, her privilege against self-incrimination had been vic
lated. The court of appeals disagreed.

If actions such as those of the assistant principal in Young are constitu-
tionally reasonable and legitimate for the maintenance of discipline in
school, then the student's compliance with those actions is no less neces-
sary and no less constitutionally acceptable. When an item is produced
by a student in accordance with the proper request of a school official
having "adequate reason" . . . and before any involvement of law en-
forcement officers ... the item is not inadmissible in evidence as being
violative of any rights against self-incrimination.'

It is interesting that, although the search and seizure issue was analyze
under the fourth amendment to the United States Constitution, the sell
incrimination issue was decided under the state constitution. Had th
fifth amendment been used in deciding the case, the result would hay
been the same, but for different reasons. Under the United States St
preme Court cases,65 the fifth amendment is a bar only to compelling

61. 155 Ga. App. 812, 273 S.E.2d 214 (1980).
62. 234 Ga. 488, 216 S.E.2d 586, cert. denied, 423 U.S. 1039 (1975).
63. GA. CONST. art. I, § 1,1 13, GA. CODE ANN. § 2-113 (1977).
64. 155 Ga. App. at 813, 273 S.E.2d at 216.
65. See, e.g., Schmerber v. California, 384 U.S. 757 (1966).
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person to communicate or to give testimony in the sense that his personal
veracity will be relied on in evaluating the validity of the evidence he
gives." Compulsion that makes a suspect or accused person the source of
real or physical evidence as distinguished from testimonial evidence does
not violate the fifth amendment. 7 Emptying one's pockets on the order
of a school principal, in this view, is not testimonial. Accordingly, no fifth
amendment violation would have occurred on the facts of this case. The
difference between the federal and state interpretations appears to be
that the state views the words "testimony"and "evidence" as
synonymous.

Waiver or transfer of juvenile court jurisdiction over a child to superior
court for trial as an adult" was discussed earlier in connection with pro-
cedural due process differences between transfer effected by judicial pro-
ceeding and the forum being chosen through exercise of prosecutorial dis-
cretion. Problems also arise, however, in judicial transfers under section
24A-2501." Three cases dealt with this subject during the survey period.
The first, R.S. v. State, 7 was a case involving kidnapping, automobile
theft, aggravated assault, and armed robbery. In this case the juvenile
court judge ordered transfer without a prior evidentiary hearing. Citing
Kent v. United States7 1 and C.L.A. v. State,7 2 the court made it clear
that the transfer decision was critically important to a juvenile and must
be accomplished by a hearing that measures up to "the essentials of due
process and fair treatment. 7

1
8 The court pointed out that section 24A-

2501 itself requires an evidentiary hearing. 7' Appellant also argued that
he was denied effective assistance of counsel because the court failed to
allow adequate discovery in conjunction with the transfer hearing. Appel-
lant had asked for full access to his records and files but the trial court
limited access to files and records that would be used against him. The
court of appeals found for appellant on this point. He was entitled not
only to information that might be used against him but also to "all
records and files that will be considered by the court in making its deter-
mination. 7 5 Effective assistance of counsel requires access to informa-
tion relevant to retaining, as well as, transferring jurisdiction.

66. See id. at 760-65.
67. Id. at 764.
68. GA. CODE ANN. §§ 24A-301 to -2501 (1981).
69. GA. CODE ANN. § 24A-2501 (1981).
70. 156 Ga. App. 460, 274 S.E.2d 810 (1980).
71. 383 U.S. 541 (1966).
72. 137 Ga. App. 511, 224 S.E.2d 491 (1976).
73. 156 Ga. App. at 461, 274 S.E.2d at 811 (quoting Kent v. United States, 383 U.S. 541,

562 (1966)).
74. 156 Ga. App. at 461, 274 S.E.2d at 811.
75. 156 Ga. App. at 463, 274 S.E.2d at 812 (emphasis in original).
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Another waiver case, In re J.J.S.,76 rejected a juvenile's challenge tha-
section 24A-2501 violated substantive due process under the fourteentl
amendment. The section, as presently written, authorizes transfer of juve
nile court jurisdiction if, among other things, the court finds reasonablb
grounds to believe that "the interests of the child and the communit
require that the child be placed under legal restraint and the transfe,
should be made .... "7 Section 24A-2501 as originally enacted include(
further requirements that the child not be amenable to treatment or re
habilitation through facilities available in the juvenile system, and tha
the interests of the community require his being placed under legal re
straint.78 That wording was changed in 197879 to the present language
The court, in J.J.S., held that the revised section

[Slubsumes the juvenile's amenability to treatment within the concept,
"the interest of the child," and authorizes a juvenile court to transfer to
the superior, court a juvenile who is amenable to treatment if the juvenile
court finds that the amenability factor is outweighed by the interests of
the community in processing the child as an adult."

The court noted that treatment as a juvenile is not an inherent right, bu
one granted by the state that the legislature may restrict or qualify as i
sees fit. It is significant that the court has approved the placement o
primary emphasis on the interests of the community in making the trans
fer decision.

W.O.W. v. State1 dealt with another part of the substantive standar
for a section 24A-2501 waiver: that "the child is not committable to aj
institute for the mentally retarded or mentally ill. . .. ,,"2 Appellant ii
W.O.W. contended that the court violated this provision when it issuel
an order to transfer before having received the results of a previously or
dered psychiatric evaluation of appellant. The evidence showed, howevel
that appellant's own expert witness had testified that appellant was no
mentally retarded or psychotic, and that further examination would no
produce findings of value to the court. Given these circumstances, ther
was no error.

B. Deprivation and Termination of Parental Rights

An interesting question about the scope of juvenile court jurisdictior

76. 246 Ga. 617, 272 S.E.2d 294 (1980).
77. GA. CODE ANN. § 24A-2501(a)(3)(iii) (1981).
78. 246 Ga. at 617-18, 272 S.E.2d at 295; See also 1971 Ga. Laws 709, 737.
79. 1978 Ga. Laws 1758.
80. 246 Ga. at 618, 272 S.E.2d at 295 (emphasis added).
81. 155 Ga. App. 714, 272 S.E.2d 498 (1980).
82. GA. CODE ANN. § 24A-2501(a)(3)(ii) (1981).
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as compared to the scope of probate court jurisdictions over the appoint-
ment of guardians for children, came up in Abrams v. Daffron.83 The par-
ents of the children had been divorced and the mother had been given
legal custody. Both parents then died (the case does not explain the cir-
cumstances), the mother's death occurring before the father's. Legal cus-
tody was, therefore, in the father at the time of his death, and the chil-
dren's domicile was Gwinnett County where the father resided. In this
situation, the children's maternal aunt sought and was awarded tempo-
rary custody pursuant to an order of the juvenile court. The children's
paternal grandfather subsequently filed a petition for letters of guardian-
ship in the Probate Court of Gwinnett County. The maternal aunt inter-
vened, and argued that the exercise of jurisdiction by the juvenile court in
awarding custody to her precluded the probate court from hearing a peti-
tion for guardianship. The case was referred to the superior court and was
decided in favor of the paternal grandfather. This ruling was affirmed by
the court of appeals on the ground that the temporary custody order of
the juvenile court did not decide the issue of guardianship. The juvenile
court could have appointed a guardian over the person and property of
the child,8" but it did not do so. The matter of guardianship was, there-
fore, open for decision by the probate court.

Abrams suggests an area of potential jurisdictional conflict between
probate and juvenile courts in guardianship and custody matters. By stat-
ute both courts have been given jurisdiction to appoint guardians of mi-
nors. The probate courts have been given exclusive, original, and general
jurisdiction over appointment and removal of guardians and over all con-
troversies as to the right of guardianship85 By statutory implication" and
interpretive case law87 the guardian of a minor child is entitled to physi-
cal custody of the ward. However, the juvenile court is given exclusive
original jurisdiction over juvenile matters and is the sole court for initiat-
ing action concerning any child alleged to be deprived." The definition of
"deprived child" includes a child without a parent, guardian, or custo-
dian.8 9 Georgia Code Ann. section 24A-302(a)90 further vests the juvenile

83. 155 Ga. App. 182, 270 S.E.2d 278 (1980).
84. GA. CODE ANN. § 24A-302(a) (1981).
85. GA. CODE ANN. § 24-1901 (1981).
86. GA. CODE ANN. §§ 49-101 to -201 (1979).
87. Beavers v. Williams, 194 Ga. 875, 23 S.E.2d 171 (1942). Historically the concept of

guardianship has encompassed custody. The Juvenile Court Code acknowledges this in
Georgia Code Ann. section 24A-2701(c) (1981) by explicitly excepting guardianship from the
two year time limitation imposed on custodianship, and in Georgia Code Ann. section 24A-
2901 (1981) by subjecting the rights of the custodian to "the remaining rights and duties of
the child's parents or guardian."

88. GA. CODE ANN. § 24A-301(a)(1)(C) (1981).
89. GA. CODE ANN. § 24A-401(h)(4) (1981).
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court with jurisdiction to appoint a guardian of the person or property ol
any child whose custody is the subject of controversy. The court in
Abrams implied that since guardianship is paramount to custody, the
case did not pose a basic issue that could arise. An example of an issue
that could arise would be appointment of a guardian by a juvenile couri
that is challenged by a petition for guardianship in probate couit, or vice
versa. The court intimated that it might decide differently in such a case
but did not elaborate. At present, there is no acknowledgement of concur-
rent jurisdiction between the probate and juvenile courts, nor any provi-
sion for vesting jurisdiction in the court initiating the action. As a result,
future jurisdictional disputes probably will arise.

Issues of jurisdiction between juvenile and superior courts also have
caused problems, and a case further defining the role of the two courts in
custody determination" was decided during the survey period." This case
was an appeal from an order issued by the superior court changing cus-
tody of an infant from the divorced natural mother to the natural father.
Although the case was referred by the superior court to juvenile court
"for investigation and report," the juvenile court judge, after a hearing,
ordered temporary change of custody to the father. A month later, the
juvenile court issued a report of investigation that stated the case had
been referred to it "for such action and disposition as to the [juvenile]
court may be deemed appropriate."'98 Copies of the report, with tran-
scripts of the evidence, were made available to the parties. The superioi
court incorporated the recommendation in the report into an order of itE
own and assigned permanent custody to the father. The court of appeals,
responding to a challenge that the juvenile court had exceeded its juris-
diction, held that as presented the question was moot since the superioi
court had given custody to the father at the time it referred the case, and
both the juvenile court's temporary order and the superior court's final
order were in agreement with that disposition. The format used by the
juvenile court in its report, which featured findings of fact, conclusions ol
law, and recommendations-a format obligatory on superior court
judges-was not improper. The only fault found by the court of appeale
was the superior court's failure to adopt explicitly the juvenile court'e
findings, conclusions, and recommendations as its own. The court ordered
that this explicit adoption be done on the return of remittitur or, in the
alternative, that new findings of fact and conclusions of law be made b)
the superior court.

Modification of child custody orders was the subject of another case

90. GA. CODE ANN. § 24A-302(a) (1981).
91. See GA. CODE ANN. § 24A-302(b) (1981).
92. Flowers v. Robinson, 157 Ga. App. 471, 278 S.E.2d 38 (1981).
93. Id. at 471, 278 S.E.2d at 39.
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decided during the survey period. In Durden v. Barron," a natural
mother sought modification of a custody order one year after the trial
court's decision removed the child from her. The petition for modification
was filed on the same day that the Georgia Supreme Court affirmed the
original order of removal. The juvenile court, apparently on referral from
superior court, refused to hold an evidentiary hearing on the petition on
the ground that the change of custody issue was res judicata. This was an
error. In view of the lapse of a year since the case had been tried, it was
possible that the situation affecting custody had changed.
In Hicks v. Fulton County Department of Family & Children Services,"
the court held that there was no emancipation when a fourteen year old
unwed mother had left her father to live with a sister for a short time
(several months) during which she had supported herself. The father
sought modification of a fifteen dollar per week support order, and argued
that she had abandoned his home, and that by supporting herself she had
become emancipated.

Howard v. Department of Human Resources" was a custody case in
which the court of appeals, among other things, rejected allegations of
bias on the part of a juvenile court judge. The judge had advised a wit-
ness for the Department on the use of notes to refresh her memory. This
was in response to a defense objection to use of the notes. In giving this
advice, according to the court, the judge was only fulfilling a duty to as-
sure a fair trial and was not improperly assuming the role of prosecutor.
This "dual role" problem arises frequently when the State is not repre-
sented by a qualified prosecutor.

As anyone who has been concerned with the development of juvenile
court law in Georgia knows, the substantive standard for termination of
parental rights has long been the subject of judicial controversy. Is it a
welfare test, with the prime consideration being the best interests of the
child? Or should the test focus on the parent's interest in retaining paren-
tal rights, with termination being ordered only when a substantial degree
of parental unfitness is established? The court of appeals, after vacillating
for years,9 has finally come to grips with the problem, and the decisions
on this subject constitute the most important part of its work in the juve-
nile area during the survey period. The cases will be discussed in chrono-
logical order concluding with an en banc opinion that purports to end the
controversy.98 The first four cases to be discussed were actually decided

94. 155 Ga. App. 529, 271 S.E.2d 667 (1980).
95. 155 Ga. App. 1, 270 S.E.2d 254 (1980).
96. 157 Ga. App. 306, 277 S.E.2d 301 (1981).
97. See Clark, supra note 43, at 132.
98. Chancey v. Department of Human Resources, 156 Ga. App. 338, 274 S.E.2d 728

(1980).
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during the 1979-80 survey year, but they were not included in last year
review and are useful in introducing the subject.

In Collins v. Martin,99 the court of appeals reversed a termination o:
der because the evidence was not "enough to show that the deprivatic
found [would] be likely to continue and likely to cause serious harm i
the child." 100 The case was one in which deprivation had been found an
custody removed from the mother two years prior to the termination a,
tion. The court's task was to evaluate the extent to which the mother ha
been rehabilitated in the intervening period. The juvenile court he
found a probability of continued deprivation and therefore ordered term
nation. Referring to the "fundamental and fiercely guarded" right of
natural parent to its offspring, the court of appeals summarized the te
for termination as follows: "The court has taken a stern view of parent
rights termination, sustaining them only where there has been evidence 1
profoundly detrimental and egregious parental conduct underlying tl
statutorily mandated determination of deprivation and probable conti
ued deprivation.""0 Note that the focus was on parental conduct.

Two days later, in Patty v. Department of Human Resources,1 02 a ca-
presenting the same issue as Collins, the court of appeals, citing the san
cases it had in Collins and quoting much of the same language, reach(
the same conclusion. The juvenile court had abused its discretion in te
minating the parental rights of this unwed mother. Again the cou
stressed the magnitude of the parental interest in retaining rights to
child and focused on parental conduct as the crucial factor in the term
nation decision.

Hainut v. Houston County Department of Family & Children Se
vices"0s was decided a month later, this time by a different panel of ti
court. No facts were given in the opinion, but the substantive test used
upholding the order of termination differed significantly from the oi
used in Collins and Patty:

This court has repeatedly held that "the definition of 'deprived child'
focuses upon the needs of the child regardless of parental fault ... the
petition is brought on behalf of the child and it is [the child's] welfare
and not who is responsible for the conditions which amount to depriva-

99. 154 Ga. App. 250, 267 S.E.2d 858 (1980).
100. Id. at 252, 267 S.E.2d at 860.
101. Id. at 252-53, 267 S.E.2d at 860.
102. 154 Ga. App. 455, 269 S.E.2d 30 (1980).
103. 154 Ga. App. 556, 269 S.E.2d 61 (1980). The Hainut opinion was written by Jud

Carley, with Judges Quillian and Shulman concurring; Collins was written by Judge Sogni
with Judges Deen and Birdsong concurring; Patty was written by Judge Deen, with JudE
Birdsong and Sognier concurring.
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tion that is the issue."'"

Three weeks later, the panel that decided Collins and Patty spoke
again in Gardner v. Lenon.10 5 The facts, while conflicting, were reasona-
bly construed as being harmful to the child and likely to remain so. Also,
the conduct of the parent could be seen as culpable in that: (1) the child
had been born in prison, (2) the mother had been indifferent about visit-
ing the child after her release,(3) the mother had not supported the child,
and (4) the mother was in a methadone program. Yet in affirming the
termination order, the court did not rely on "profoundly detrimental and
egregious parental conduct."'" Instead, emphasis was placed on the wel-
fare of the child as the court stated that "As to the contention that there
must be an explicit finding that the parents are 'unfit,' we find no such
requirement. . . and we refuse to impose such a requirement. 1 0 7 More-
over, the court clearly stated that "the juvenile court's primary responsi-
bility is to consider the welfare of the child."'""

The pendulum swung back a few weeks later when that panel, in
Shover v. Department of Human Resources,'" reversed an order that had
terminated the rights of a mother who was not, according to the trial
court, a bad person, but one who could not provide an adequate environ-
ment for the child. Quoting again the profoundly detrimental and egre-
gious parental conduct theme, but this time calling it misconduct, the
court concluded: "While this court has a sincere concern for the welfare
of a child, we likewise must relate that welfare to parental misconduct
and not to the vagaries or vicissitudes that beset every family on its jour-
ney through the thickets of life." 110 The facts did not support termination
under this rule. Would the result have been the same if the primary con-
cern had been the welfare of the child as in Gardner? Also, must the
parent be at fault to justify termination?

The court of appeals undertook to reconcile the two divergent view-
points on termination in Ray v. Department of Human Resources."'
Again, we need not dwell on the facts. Decisions can go either way accord-
ing to the facts under either standard, of course, and sometimes the result

104. Id. at 556, 269 S.E.2d at 61 (quoting Brown v. Fulton County Dep't of Family &
Children Servs., 136 Ga. App. 308, 309, 220 S.E.2d 790, 792 (1975)) (emphasis in original).

105. 154 Ga. App. 748, 270 S.E.2d 36 (1980).
106. See Patty v. Department of Human Resources, 154 Ga. App. at 459, 269 S.E.2d at

33.
107. 154 Ga. App. at 750, 270 S.E.2d at 38 (quoting Cox v. Department of Human Re-

sources, 148 Ga. App. 43, 47, 250 S.E.2d 839, 842 (1978)).
108. 154 Ga. App. at 749, 270 S.E.2d at 38.
109. 155 Ga. App. 38, 270 S.E.2d 462 (1980).
110. Id. at 40, 270 S.E.2d at 464.
111. 155 Ga. App. 81, 270 S.E.2d 303 (1980).
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would be the same regardless of the standard used. There can be no pre
dictability, however, if the standard changes from case to case. In Ray
the Department of Human Resources argued that the "parental miscon
duct" approach should be abandoned and the "welfare of the child" ap
proach adopted as the true test. According to the Department, "[I]f thl
welfare of the child may be affected either by egregious misconduct of i
parent or because of' other circumstances,' not necessarily related to pa
rental conduct, then the child should be declared sufficiently deprived s4
as to warrant parental termination."'1 2 The court did not agree. After re
viewing its past decisions, the court concluded that while it is true tha
the welfare of the child has been of paramount concern, it is equally tru
that child welfare has been weighed by the court against the "right t4
custody, care and nurture inherent in the natural parent." ' The princi
pie underlying the cases, the court found, is that although terminatiol
requires that the parents be guilty of egregious misconduct toward thei:
children, it need not be intentional. Unintentional misconduct, if egre
gious, warrants termination as much as intentional misconduct. This idei
of unintentional misconduct was used to bridge the difference betweei
the two viewpoints, which, incidentally, the court said were not actuall,
different. "We," the court said, "on the contrary, find the cases still con
sistent, in that [they]. .. ultimately consider parental fitness as it affect,
the welfare of the child.""1 4 This is, of course, true, and it would be diffi
cult to avoid recognizing a relationship between parental fitness and chil(
welfare. The problem is not, however, that the two are related, but thi
weight to be given each in making the decision to terminate. How egre
gious does the parental misconduct have to be? How much does the chili
have to suffer before the court will terminate parental rights? The cour
touched on this problem in Ray in its statement of the holding:

We hold it is not proper to consider the question of termination of pa-
rental rights based solely upon a "welfare of the child" test, without
some required showing of parental unfitness, caused either by inten-
tional or unintentional misconduct resulting in abuse or neglect of the
child, or by what is tantamount to physical or mental incapability to care
for the child.1

It remained for the court, after Ray, to establish a substantive standarc
for the level of parental unfitness that would justify termination to servq
the interests of the child.

112. Id. at 86, 270 S.E.2d at 307.
113. Id. at 86, 270 S.E.2d at 308.
114. Id. at 88, 270 S.E.2d at 309.
115. Id. (emphasis added).
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Vermilyea v. Department of Human Resources"' confronted the court
with culturally deprived but loving parents whose unintentional miscon-
duct was so egregious that the court labelled it shocking to the con-
science. The conditions in the home, the filth and flagrant disregard of
the children's personal needs, constituted a threat to the children's health
as well as their mental and emotional development. This was so even
though the Department of Human Resources had made an extensive ef-
fort to rehabilitate the parents. In this situation the court terminated pa-
rental rights under the rule of Ray, but the misconduct reflected in the
facts was so flagrant that the case is of little help in developing a case law
standard for the level of parental fitness required. Nor does the opinion
further discuss the fitness standard.

The question of divergent standards was purportedly settled by the
court, sitting en banc in Chancey v. Department of Human Resources.1

It was resolved in favor of including a parental unfitness requirement.
Ray was i reaffirmed, and the cases holding that termination could be
based solely on the best interests of the child without evidence of paren-
tal fault or incapacity were overruled. 1"8 Nothing new was said defining
the unfitness standard, but the court again used "profoundly detrimen-
tal" to qualify "egregious parental misconduct"11 9 as it had in the earlier
cases. This, then, is the standard. The egregious parental misconduct,
which can be either intentional or unintentional, must be profoundly det-
rimental to the child to justify termination. That the "conditions and
causes of the deprivation [must be] likely to continue"1 0 according to the
code was not mentioned in Chancey.' Assuming that the new standard
includes the statutory requirement that the condition be expected to con-
tinue, the Chancey standard fixes the level in the parental misconduct-
harm to child relationship at which termination is the appropriate rem-
edy. It defines the threshold conditions at which termination should be
ordered rather than a lesser disposition such as temporary transfer of cus-
tody. Although the court did not rely on the language of the code in
reaching this result in Chancey, the code is compatible. The code's gen-
eral definition of deprivation justifying transfer of custody is when a child
"is without proper parental control, subsistence, education as required by
law, or other care or control necessary for his physical, mental or emo-

116. 155 Ga. App. 746, 272 S.E.2d 594 (1980).
117. 156 Ga. App. 338, 274 S.E.2d 728 (1980).
118. Hainut v. Houston County Dep't of Family & Children Servs., 154 Ga. App. 556,

269 S.E.2d 61 (1980), was one of the cases overruled.
119. 156 Ga. App. at 339, 274 S.E.2d at 729.
120. GA. CODE ANN. § 24A-3201(a)(2) (1981).
121. It may be that the court ignored this part of the statutory standard because it was

not an issue in the case.
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tional health or morals."1 22 For termination, a more severe level of han
is required: "[T]hat by reason .. . [of continuation of the conditior
and causes of deprivation] the child is suffering or will probably suffe
serious physical, mental, moral, or emotional harm . . . 28

The code puts the standard in terms of harm to the child, not miscor
duct of the parent. But, since the Chancey standard has eliminated an
requirement for parental fault by including unintentional parental mih
conduct in the test, the two statements (Chancey and the Code) ar
merely different expressions of the same standard-Chancey coming at ]
from a parental interest viewpoint, the code from a child welfare positio
Under Chancey, the parental misconduct must be extraordinarly flagrar
(egregious), but flagrancy is measured in terms of the profound detrimer
to the child. In the sense that a common scale is used to measure parentl
interests and child welfare, the two viewpoints can be seen as having bee
merged. But this misconceives the real argument: the argument was nc
about the scale to be used for measuring parental unfitness, but abou
where on the scale termination should be ordered rather than temporar
change of custody. Clearly, the court has fixed that point at a level ths
favors parental interests more than the child welfare advocates wanted

C. Miscellaneous

Only a few cases warrant mention in this category. Two of them deal
with warrants issued by juvenile court judges in adult cases, an arreE
warrant in Thornton v. State,' and a search warrant in State i
Belcher.2 " The court upheld the power of juvenile court judges to issu
such warrants. It is the juvenile court judge's status as a judicial office
that gives him authority to issue warrants, not the jurisdictional limits c
the court over which he presides. His authority to issue warrants is nc
limited to juveniles or to juvenile proceedings.

The court in In re Long1 26 reversed a juvenile court decision that wa
adverse to an application to seal the files and records of an adjudicate
delinquent under Georgia Code Ann. section 24A-3504. 117 Sealing files i
authorized if at least two years have elapsed since final discharge and i
the applicant has not been convicted during that time of a felony or
misdemeanor involving moral turpitude, if there are no pending charge
against him, and if he has been rehabilitated. In Long the applicant ha,

122. GA. CODE ANN. § 24A-401(h)(1) (Supp. 1981) (emphasis added).
123. GA. CODE ANN. § 24A-3201(a)(2) (1981) (emphasis added).
124. 157 Ga. App. 75, 276 S.E.2d 125 (1981).
125. 157 Ga. App. 137, 276 S.E.2d 649 (1981).
126. 153 Ga. App. 883, 267 S.E.2d 481 (1980).
127. GA. CODE ANN. § 24A-3504 (1981).
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been convicted of a misdemeanor (obstruction of a police officer) and sim-
ple battery. Furthermore, he had a record of several arrests that did not
result in convictions. The evidence also showed that he had done some
good work with PATCH."1 8 The juvenile court denied the application on
the ground that the applicant had not been rehabilitated. Judgment was
reversed and the case remanded for further hearings because the trial
court had been overly influenced by the arrest record and because the
applicant had not been examined which, according to the court of ap-
peals, certainly should have been done.12'

128. PATCH is an educational youth program.
129. 153 Ga. App. at 885, 267 S.E.2d at 482-83.
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