Insurance
by Maximilian A. Pock*
Eighty-two "insurance cases" were decided during the past survey year
by the supreme court and the court of appeals. Of these decisions, fortyfive were selected for comment either because they were truly cases of
first impression in Georgia, or because they added a new dimension to
traditional doctrine by virtue of their novel litigation context or factual
integument.
The cases selected will be discussed in conformance with the general
outline and subject matter classifications employed in past years. For
those cases in which application for certiorari has been made, but not
disposed of during the survey period, this fact will be indicated in the
footnotes.
I.

LEGISLATION

Regulation-of health insurance has increased by quantum leaps in recent years. More than half of the enactments by the Georgia General Assembly during the last legislative session addressed themselves to health
insurance in whole or in part. The centerpiece of this effort was the creation of the Georgia Life and Health Insurance Guarantee Association.
The function of the Association will be to protect insurance consumers
against failure in the performance of contractual obligations due to the
insolvency of insurers by guaranteeing payment of benefits and continuation of coverages and by setting up monitoring systems and plans of operation in order to prevent insolvencies.1
Individual accident and sickness insurance policies may no longer contain any provision relating to insurance with other insurers.2 This means
that excess, escape, and pro rata liability clauses in the form of "other"
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1. GA. CODE ANN. § 56-2201 (Supp. 1981).
2. GA. CODE ANN. § 56-3005(3) (Supp. 1981).
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insurance or "coordination of benefits" provisions can no longer b
employed.
Insurers issuing major medical insurance policies are now required t
make available, as an optional endorsement to all such policies, coverag
for the treatment of mental disorders which has to be at least as extensiv
as that provided for the treatment of other types of physical illnesses.
Similarly, insurers that provide coverage for medical or surgical proce
dures performed on an in-patient basis are now required to make avails
ble optional coverages for those procedures when they are performed a
certain out-patient surgical facilities."
The code section that requires individual policies providing coverag
for hospital and medical expenses to the spouse of an insured to exten,
conversion privileges to the spouse upon divorce, has now been amende,
to require that all individual and group policies providing this coverag
must extend conversion privileges to a widowed spouse as well.'
The general assembly also tightened procedures for licensing of agent,
solicitors, brokers, counselors, and adjusters for life, accident, and sicl
ness insurance by providing for additional qualifications, and authorizin
the Insurance Commissioner to require continuing education as a prereq
uisite for renewal of licenses.6
An amendment of the industrial life insurance statute prohibits "stacl
ing" of coverages afforded by the same insurer beyond an aggregate toti
of 2000 dollars, requires that conversion privileges be extended, and ir
will be better informe
troduces procedures which assure that insureds
7
regarding their rights under their policies.
The remaining four amendments are of a technical-administrative chai
acter and are, therefore, of little general interest. The first increases th
amount of group life insurance coverage that credit unions may carr
upon their members.8 The second changes the qualifications for certif
cates of authority for farmers' mutual fire insurance companies. 9 Tb
third imposes certain county taxes upon life insurers. 0 The fourth alloi
liability insurers to cover reasonable legal fees and expenses incurred i
the successful defense of certain criminal actions against state officers an
employees."
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II.
A.

RECENT DECISIONS

Accidental Death

In Beneficial Standard Life Insurance Co. v. Bennett, 2 the trial judge,
after a passable periphrasis on the presumption of accidental death arising from a showing that the insured had met his death from external and
violent means, concluded his instructions to the jury by stating, "However, I charge you that death by asphyxiation or drowning when established by the evidence is proof of violence, an accidental death."'8 This
peroration was held to be reversible error because it invaded the province
of the jury by expressing an impermissible comment on the evidence, tantamount to directing a verdict for the claimant. It was particularly unwarranted when viewed against the evidence which established that the deceased had a .3 percent blood alcohol level when the autopsy was
performed on him, and against the policy that precluded a finding of
death by accidental means if the loss was "sustained or contracted in consequence of the covered member's being intoxicated.""
Security Life Insurance Co. of Georgia v. Blitch,15 more polyphyletic
than novel, serves almost as a compendious annotation of Georgia authority on some of the problems encountered in the defense of an accidental
death claim. It was stipulated that the deceased insured had been killed
by a blast from a shotgun. Beyond that lapidary fact, the evidence on how
the shot was fired was circumstantial and pointed toward some human
agency, either the insured himself or an unknown person. There was,
however, no direct evidence that any person fired the gun.
The court had occasion to elucidate or reiterate the following important
points: First, the burden of proof was upon the insurer to show that the
insured's death came within an exclusion to coverage; thus, the evidence,
buttressed by the presumption against suicide, warranted a finding that
death was the result of accidental means simply because it was not part
of the claimant's case to negate that death was a result of suicide as defined in the exclusion." Second, death certificates serve as prima facie
evidence only of the death itself and the immediate agency of the death.
12. 153 Ga. App. 768, 266 S.E.2d 548 (1980).
13. Id., 266 S.E.2d at 548 (quoting the trial court).
14. This conclusion is unaffected by the fact that the burden of proof on exclusions and
exceptions is upon the insurer.
15. 155 Ga. App. 167, 270 S.E.2d 349 (1980).
16. Technically the provision in question was an exception and not an exclusion because
it related to the cause of death. It read in pertinent part: "This Agreement does not cover
death resulting directly or indirectly from: 1. Self destruction, while sane or insane, or injury
inflicted intentionally by another person .. " Id., 270 S.E.2d at 351.
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It was, therefore, not error for the trial court to strike that portion of th,
death certificate which contained the coroner's findings that the cause o
death was intentional. Third, verdicts of coroner's juries have no proba
tive value whatsoever as evidence. Accordingly, it was not error to exclud,
the finding that the death "was due to homicide by person or personi
unknown." Fourth, the trial court was safe in giving a charge in languag4
that has been previously approved by the court for factual situations sub
stantially similar to that sub judice. It is of no significance that the su
preme court may have reversed the case from which the charge was takei
if that reversal was not predicated on the charge being an erroneou,
statement of the applicable law, but was based only upon its being unau
thorized under the facts of the particular case. Fifth, and finally, whethe:
a qualified expert should be permitted to give opinion testimony, even oi
the ultimate issue, depends on whether the question asked of him is on4
proper for opinion evidence, and not whether it relates to the ultimatA
issue. A question is proper for opinion evidence if it is a question of fact
If it is a question of law, or a mixed question of fact and law, the questioi
is improper. Thus, an expert witness may infer, from data observed b.
others and propounded to him as a hypothetical question, that a gunsho
wound was or was not self-inflicted, even though that inference is identi
cal to the ultimate issue presented to the jury. Yet the same witness mai
not opine that a given death was caused "solely by external, violent anc
accidental means" for this would present a mixed question of fact an(
law.
B.

Liability of Agents

Under the Uninsured Motorist Statute," recovery of a judgment fo:
damages resulting from the negligence of a known uninsured motorist is
condition precedent to an action against an automobile liability insuranc,
carrier. What if the action is not brought against the first-party insuranco
carrier, but against an insurance agency for negligent failure to procur,
uninsured motorist coverage?
In Peagler& Manley Insurance Agency, Inc. v. Studebaker,18 the cour
held that this did not alter the requirement of a prior judgment agains
the known uninsured motorist as a condition precedent to recovery. Neg
ligence alone does not create liability. The plaintiff must show that thl
agency has proximately caused the loss for which recovery is sought. HI
can only accomplish this by establishing that, because of his prior judg
ment against the uninsured motorist, he would have had a claim agains
the insurer but for the negligence of the agency in failing to procure unin
17.
18.

GA. CODE ANN. § 56-407.1 (Supp. 1981).
156 Ga. App. 786, 275 S.E.2d 385 (1980).

1981]

INSURANCE

sured coverage.
C. Assigned Risk Plan
The Georgia Automobile Insurance Plan caters to "high risk" automobile owners, who cannot obtain insurance on the open market, by receiving from these owners applications for liability insurance and apportioning them equitably among all insurers doing business in the state.
Comprehensive and collision insurance must only be offered as additional
optional coverages incidental to basic liability coverage.' 9
In Harrison v. American Liberty Insurance Co., 0 plaintiff, through an
intermediary, made an application that was limited to comprehensive and
collision coverage. The application was approved by the Plan and assigned to the defendant insurer, which finally rejected the application but
not until after it had kept the premium for over two months and a loss
had occurred. The court held that plaintiff did not have a cause of action. Under the Plan, the selected insurer did not have to underwrite the
"assigned risk" and an application for insurance, even though accompanied by a check for the premium, amounts to nothing more than an offer
that does not ripen into a contract until issuance of the policy.
D.

Cancellation

After the effective date of the No-Fault Act,"' can an automobile insurance policy providing basic third-party liability insurance and basic personal injury protection (PIP) benefits be properly treated as void ab initio by the insurer based upon misrepresentations made in the application
for insurance? In Pearce v. Southern Guarantee Insurance Co.,2 2 the
court held that such retrospective cancellation is impermissible if it occurs after the happening of some event that would otherwise create liability on the part of the insurer. This conclusion was compelled by the general intent of the Act to introduce a limited, but compulsory insurance
regime in regard to the "friction damage" caused by the automobile, and
by the specific provision in the Act requiring the insurer to notify the
Department of Public Safety of any cancellation "within five days after
the effective date of . . .cancellation."' 8
If an insurer were permitted to cancel retrospectively by selecting the
19. 2 RULES AND REGULATIONS OF THE STATE OF GEORGIA § 120-2-14-10(4).
20. 155 Ga. App. 226, 270 S.E.2d 389 (1980).
21. Georgia Motor Vehicle Accident Reparation Act, GA. CODE ANN. §§ 56-3401b to
-3416b (1977 & Supp. 1981).

22. 246 Ga. 33, 268 S.E.2d 623 (1980).
23. Id. at 38, 268 S.E.2d at 627, (quoting GA.
supplied by the court).

CODE ANN.

§ 56-3412b(a) (1977)) (emphasis
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date of issuance of the policy as the effective date for its cancellation, ii
would also have to give the mandated notice within five days after th
date of its issuance. This construction would be absurd since it woulc
prevent compliance with the five day notification requirement.2 '
E.

Common Carrier

In a suit against a common carrier and its insurer, a claimant is no
permitted to recover against his insurer any more than the liability fixe(
by contract and the Georgia Code.2 It is therefore incumbent upon th,
claimant to prove not only the fact of coverage, but also the policy limit
in order to sustain a judgment against the insurer.
Does this necessarily authorize the claimant to submit the entire polic,
"lock, stock, and last comma" to the jury despite the well-known prejudi
cial effect of such revelation? In Carolina Casualty Insurance Co. L)
Davalos,26 the supreme court cut this Gordian knot by concluding tha
the statutory purpose was satisfied by having claimant introduce basi,
proof of insurance coverage, but present the policy limits themselves tA
the bench rather than to the jury. This could be readily accomplished b,
making the entire policy part of the record without presenting it to th
jury, or by presenting the policy to the jury with the applicable limits o
coverage expunged.
In dictum, the court also explained that both insurer and claimant ha4
a right to keep policy limits from the jury. This extension of Carolinu
Casualty was necessary to prevent the insurer from indulging in prejudi
cial gamesmanship by revealing the entire policy to the jury wheneve
extremely low limits of coverage would make such "generosity" expedieni
F.

Construction and Definitions

Motor Vehicle. Does a Volkswagen which is so modified that it i
incapable of passing state inspection because of its lack of certain man
dated equipment, such as headlights and taillights, qualify as a motor ve
hicle? A motor vehicle is defined as "a vehicle having more than thre
load bearing wheels, or a kind required to be registered under the laws c
this State relating to motor vehicles designed primarily for operatio
upon the pubic streets, roads and highways. 2 7 In Cotton States Mutua
24. The holding in Pearce was also applied to a case in which the insured, instead (
obtaining the policy itself, only received an oral binder before the collision. Sentry Inden
Co. v. Sharif, 156 Ga. App. 828, 276 S.E.2d 54 (1980).
25. GA. CODE ANN. § 68-612 (1980).
26. 246 Ga. 746, 272 S.E.2d 702 (1980).
27. GA. CODE ANN. § 56-3402b(a) (1977) (emphasis added).
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Insurance Co. v. Statiras,8 the court held that the question of whether
the modifications so altered the original design that the vehicle was no
longer primarily designed for public road use was a question of fact. That
a vehicle is not operable in its present condition and cannot pass inspection does not detract from its status as a motor vehicle if it otherwise
qualifies as such in terms of design and functions. Nor does this fact warrant a conclusion, as a matter of law, that, as modified, the vehicle was or
was not primarily designed for use on public roads. Furthermore, the subjective intent of the purchaser of the modified Volkswagen to use it only
for deer hunting was irrelevant to the inquiry into the purpose for which
the vehicle was designed."
Newly Acquired Automobile. In Lumbermens Mutual Casualty
Co. v. Commercial Union Assurance Co.,30 the insured bought a liability
policy on his Ford Torino. At the time the policy was issued, he also
owned an inoperable, old Volkswagen to which the policy made no reference. When it became necessary to have the Torino repaired, the insured
took it out of service, put the Volkswagen in working order, and began
driving the Volkswagen. After the Volkswagen was involved in a collision
resulting in wrongful death, he contended that it was covered as a newly
acquired automobile. The court declined to adopt this ingenious construction that would turn inoperative automobiles owned by the insured at the
date of the policy into "newly acquired automobiles" when they were subsequently repaired during the policy period. This construction would ignore the plain import of the language in standard policies that predicates
extension of coverage upon acquiring ownership of the automobile during
the policy period, rather than bringing about operability during the policy
period.
Nonowned Automobile. In Mattox v. Cotton States Mutual Insurance Co.," a police officer was a named insured under a standard liability
policy that covered him while he was operating a "non-owned automobile" defined as "a.

.

. passenger.

. .

automobile.

. .

not.

. .

furnished

or available for the regular use of either the named insured or any relative. '32 After his patrol car collided with another vehicle in the course of
a high speed chase, the police officer contended that the patrol car was a
nonowned automobile and was, therefore, covered. Although he had been
driving the particular car involved in the collision, more or less, on a daily
basis in the pursuit of his duties, he argued that it had not been available
28. 157 Ga. App. 169, 276 S.E.2d 853 (1981).
29. The court's construction of the statutory language defining "automobile" also applied to the definition contained in the policy because it tracked the language of the statute.
30. 155 Ga. App. 908, 273 S.E.2d 649 (1980).
31. 156 Ga. App. 655, 275 S.E.2d 667 (1980).
32. Id. at 656, 275 S.E.2d at 668.
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for his regular use since that phrase implied unlimited and unrestricte
use for such purposes as he saw fit. The court held that this interpret
tion was incompatible with the purpose of the nonowned automobi
clause, which covers occasional or incidental use of other cars without tt
payment of an additional premium, but excludes the habitual use of othi
cars. The court felt that this interpretation would increase the risk on ti
insurance company without a corresponding increase of the premium. A
though the use of the car was restricted to the performance of officii
duties during working hours, the frequency of the use could hardly I
termed casual, occasional, or incidental.
Operation, Maintenance, or Use of a Motor Vehicle. In Levi
rette v. Aetna Casualty & Surety Co., 38 the driver of a parked picku
truck slipped and fell to the ground when he tried to place both feet c
the side panel of the truck bed in order to pick some plums from trees I
had spotted along the highway. Did his resulting injuries arise "outi
the operation, maintenance, or use of a motor vehicle. . . as a vehicle"
as required by the No-Fault Act? The court held that it did not. While a
injury need not be the proximate result of "use" in the strict sense,
must either grow out of an accident peculiar to the motor vehicle, or I
intrinsically related to the vehicle itself in order to be covered.
Since the phrase "as a vehicle" eludes definition, it seems that eac
case turns on its precise individual facts. Thus, in Jones v. Transameric
Insurance Co.,"5 the insured was found dead in the garage of his horn
He was lying on the floor between his car and the closed garage door. T1
car's battery was dead, the ignition was on, and the gas gauge registere
empty. The court held that death by asphyxiation from carbon monoxic
poisoning had arisen from use of the automobile.
One can use an automobile without being in actual physical conta4
with it. Use extends at least to the point, beyond physical contact, i
which control over the vehicle is easily or reasonably at hand. In Mitche
v. City of St. Marys, 6 the court held that a complaint, alleging thi
plaintiff had suffered total disability after a city truck containing an i
sect fogger device sprayed her with toxic chemicals she could not avoi
inhaling, was sufficient to show that plaintiff's injuries could be covere
by a liability policy insuring the use of the truck. Therefore, the con
plaint was able to withstand a motion for a judgment on the pleadings.
33. 157 Ga. App. 175, 276 S.E.2d 859 (1981).
34. GA. CODE ANN. § 56-3402b(h) (1977) (emphasis added).
35. 154 Ga. App. 408, 268 S.E.2d 444 (1980).
36. 155 Ga. App. 642, 271 S.E.2d 895 (1980).
37. The policy had been purchased in accordance with Georgia Code Ann. section 5
2437(1) (1977), which authorizes municipal corporations, counties, and other political su
divisions, in their discretion, to secure certain forms of liability insurance.
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The No-Fault Act's definition of "operation, maintenance or use" expressly excludes such conduct "within the course of a business of repairing, servicing, or otherwise maintaining motor vehicles" unless it also involves the "actual operation of a motor vehicle as a vehicle on business
premises."" In Parker v. Atlanta Casualty Co.,3' the court held that this
exclusion applied to a mechanic who had driven an automobile into a garage, cut off the engine, and sustained back injuries when he stepped on
some grease and fell while in the act of exiting from the vehicle. At the
time the injuries were sustained, he could not have been operating the
automobile as a motor vehicle-an act which ordinarily involves the physical act of working the mechanism and controls of the vehicle.
Rental or Holding for Rental. In Salmon v. Commercial Union Insurance Co.,40 a horse was struck and killed by a truck after it had escaped from a barn owned by an insured who carried homeowners coverage that included the barn and a pasture. The owner of the horse had
boarded it at the barn and pasture for twenty-five dollars per month.
When sued by the owner on a negligence theory, the insured claimed coverage under the liability portion of the policy despite its exclusion of
"property damage.

. .

arising out of.

.

.the rental or holding for rental

of any part of any premises by any insured."4' 1 The court relied on the
well-entrenched rule that dictionary definitions may be used to supply
the plain, ordinary, and popular sense meanings of words with regard to
construction of insurance contracts. Since Webster defined rent as "[tihe
return made by the tenant or occupant of land . . . to the owner for the
use thereof. . . commonly, a certain pecuniary sum agreed upon. . . and

paid at fixed intervals,"42 it followed that the arrangement between the
parties for boarding a single horse amounted to a rental of the premises,
3
thereby calling into effect the exclusion.
G. Cooperation
After an accident, the insured is required to notify the insurer "as soon
as practicable". In Sands v.Grain Dealers Mutual Insurance Co.," the
38. GA. CODE ANN. § 56-3402b(h) (1977) (emphasis added).
39. 157 Ga. App. 539, 278 S.E.2d 119 (1981).
40. 154 Ga. App. 8, 267 S.E.2d 273 (1980).
41. Id., 267 S.E.2d at 274 (emphasis supplied by the court).
42. WEBSTER'S NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE 2110 (2d ed.
1949).
43. The conclusion that the owner of the horse was a tenant or occupant does not seem
to flow from the facts and is not irrefragable. Does one "rent" space from a garage if one
parks a car there under circumstances that allow the garage operator to move the car about?
Tenancy or occupancy suggests a degree of exclusivity of use which was absent in this case.
44. 154 Ga. App. 720, 270 S.E.2d 8 (1980).
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court demonstrated again that even in case of a substantial delay, th,
insurer may not find it easy to obtain a summary judgment in its favor
regardless of the in terrorem qualities of the clause as an express condi
tion precedent to recovery. Claimant was injured while riding on
motorcyle as a passenger. Eleven months later she filed a claim agains
the insurer for uninsured motorist coverage under the omnibus clause o
her mother's policy. The mother, by affidavit, stated that she had simpk
been unaware of the uninsured motorist coverge and that she had beel
misled by the insurer's agent concerning its existence. The latter state
ment was disputed in a counter-affidavit. Nevertheless, the court denied
summary judgment for the insurer on the ground that it was for the jur.
to pass upon the alleged justification for delay. On that premise the tria
court could not determine as a matter of law whether the notice was to
late or, for that matter, whether it was timely.
Saft America, Inc. v. Insurance Co. of North America4" serves as a re
minder to insurers that cooperation clauses are two-way streets. A thef
policy required, as an express condition precedent to recovery, that thi
insured submit to examination under oath and produce records pertinen
to proof of loss at the request of the insurer "at such reasonable timej
and places as the Company shall designate."'46 Pursuant to this provi
sion, the insurer requested an examination in a letter that stated an over
all time frame during which the examination was to be held, and sug
gested but did not require the insured's office as the place for th
examination. The insured was requested to select several alternativ
dates within the time frame.
The court held that the insured had not breached the cooperatioi
clause when it neglected, without refusing the examination, to specify thi
alternative dates, or to agree to the suggested place. In order to perfect it,
right to rely on a failure to cooperate, the insurer was required to shoy
that it had made a "reasonable designation", that is, that the time an(
place of taking and the person to take the examination were all set fort
in its demand.
H. Damages
First of Georgia Insurance Co. v. Worthington47 invited attention onc,
more to the bedrock proposition that any charge to the jury on the mea
sure of compensatory damages that fails to include instructions or rulel
for the computation of those damages is reversible error. Thus, a charg
in an action for windstorm damages to merchandise which modestl.
45.
46.
47.

155 Ga. App. 500, 271 S.E.2d 641 (1980).
Id., 271 S.E.2d at 641 (emphasis supplied by the court).
156 Ga. App. 588, 275 S.E.2d 87 (1980).
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stated that "[iut is a question of fact for you to determine the amount of
damages from the evidence to the property that was done,' 4 8 was deemed
to leave the jury without a compass or rudder to guide them in ascertaining the actual cash value of the loss. The court reiterated that charges
that might be sufficient in general negligence actions may not satisfy the
specificity required for establishing property losses under insurance
contracts.
In Allstate Insurance Co. v. McGee," the court clarified two important
principles that bear upon the determination of recompensable property
loss. First, that the insured's sale, after the casualty, of the insured property was at an amount greater than its cash value under the policy does
not preclude recovery from the insurer. McGee demonstrates, perhaps,
that the insured had underinsured his property, but it does not nullify
the insurer's contractual liabillity for loss or damage to the property. Second, the McGee decision clarifies the principle that the insured's failure
to repair damaged property does not eradicate or modify the insurer's
liability for damage, which is measured by the actual cash value, or the
cost of repair or replacement under standard policy language.
I.

Group Insurance

In Rider v. Westinghouse Electric Corp.,50 the insured had received
computer printout statements from his employer that purported to inform him and his family of the benefits which had accrued to him by
virtue of his employment. He was informed that he and his family had
and could "count on" various benefits in his Westinghouse "bank." These
benefits included payment to his beneficiary of 25,000 dollars in travel
accident insurance in the event that he died as a result of an accident
while traveling on company related business. Located in a part of the text
separate from the representations concerning the "benefits" was a statement that "your eligibility for benefits and the determination of actual
benefits payments are governed and controlled by the provisions of the
various benefit plans." The court of appeals held that on these facts it
was improper to decide as a matter of law that the statements "would
put the ordinarily prudent person on notice that the complete details
were absent from this presentation, and that at least one other source
should be consulted for 'full details' "i in accordance with the test ar48. Id., 275 S.E.2d at 88.
49. 157 Ga. App. 53, 276 S.E.2d 108 (1981).
50. 155 Ga. App. 61, 270 S.E.2d 288 (1980). For a discussion of the original opinion in
this case which appears at 152 Ga. App. 805, 264 S.E.2d 276 (1979), see Pock, Insurance,
Annual Survey of Georgia Law, 1979-1980, 32 MERCER L. REv. 79, 100 (1980).
51. 155 Ga. App. 62, 270 S.E.2d at 291 (quoting Adams v. Hercules, Inc., 245 Ga. 464,
265 S.E.2d 781 (1980)).
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ticulated by the supreme court in Adams v. Hercules, Inc.2 The court of
appeals distinguished Adams on the grounds that the employee handbook
in issue there gave notice not only of the source of the insurance-the
master policy-but also of the fact that the insured was entitled to inspect that source through a designated procedure. According to the ruling
in Adams, both elements had to be present before a court could decide as
a matter of law that adequate notice had been given within the ruling of
Adams. In Rider, the statements may have given notice that the travel
accident benefits were underwritten by "insurance" without giving notice
of the existence of any specific master policy, its location, and its
accessibility.
In Dawes Mining Co. v. Callahan,53 the supreme court held that when
changing a group policy insuring contributing employees and obtaining
applications of those employees, the employer and group administrator
acts as agent of the employees. As such, he is under a fiduciary duty to
his "principals" to notify them of differences between the old and new
policies, and of any rights they might have to continue the old insurance
on an individual basis. If that duty is breached, the employee is entitled
to recover whatever damages may result from the difference in coverage.
Because of this confidential and fiduciary relationship, it is no defense to
the employer that the employee had signed the application for insurance
without reading the new master policy that would have informed him of
differences in coverages. Dealing with one's fiduciary differs from an
arm's length transaction. One may relax one's guard and assume that the
fiduciary will make full disclosure of all facts relevant to the transction.
J. Incontestable Clauses
Language defining eligibility for employee group insurance has
presented a puzzle concerning its status and classification under standard
incontestable clauses. New York's slippery, but ingenious, proconsumer
"discoverability" principle has led to its classification as a forfeiture condition or warranty, which, because breached at the time the participation
certificate is issued, prevents the insurer from challenging the validity of
the policy.6" Other authorities have classified it as a limitation upon coverage, akin to exceptions and exclusions, which could always be asserted
by the insurer in delineating the extent of its obligations under the group
52. 245 Ga. 464, 265 S.E.2d 781 (1980).
53. 246 Ga. 531, 272 S.E.2d 267, afj'g 154 Ga. App. 229, 267 S.E.2d 830 (1980).
54. Simpson v. Phoenix Mut. Life Ins. Co., 24 N.Y.2d 262, 247 N.E.2d 655, 299 N.Y.S.2d
835 (1969).
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insurance contract.5 5 In Schulman v. FederatedLife Insurance Co.," the
insurer agreed, perhaps unnecessarily, that the incontestable clause prevented it from challenging the validity of a policy with any argument that
the "insured" was not an eligible full-time employee, since the policy had
been in force for ten years at the time of his death. Did this mean that
the insurer could not adduce undisputed evidence that the "insured" had
ceased working for the employer in any capacity several months before
his death and was, thus, ineligible for coverage as a matter of law? In a
curious volte face, the beneficiary of the policy introduced proof that the
"insured" had never been a full-time employee and contended that it was,
therefore, illogical for the insurer to maintain that he had "ceased work"
before his death, this making him ineligible for coverage. The court found
that this position was singularly misplaced. Even if the insurer could not
contest the validity of the policy as issued on the basis of ineligibility, it
did not follow that the employer was prevented from showing a subsequent termination of coverage on the basis of ineligibility.
K. No-Fault Insurance
The problem of "stacking" no-fault benefits, thought to have been laid
to rest by Georgia Casualty & Surety Co. v. Walters,57 has surfaced again
in two different litigation contexts.
In Baron v. State Farm Mutual Automobile Insurance Co.," the insured collected 2326 dollars from the insurer of a nonowned vehicle in
which she was injured as a passenger. She then sought to duplicate her
benefits by making a claim for the same expenses against the insurer of
her own automobile. She based her claim on the wording of the No-Fault
Act, which requires compensation for injuries sustained "(a) . ..by the
insured.., while occupying any motor vehicle... (b) by any other person while occupying the owner's vehicle." 5 9 The crux of her argument was
that neither enumerated obligation had been subordinated to the other.
The court reitereated that the no-fault scheme introduced insurance
which "follows the car." In regard to personal injury protection (PIP)
coverage, the insurer of the "other" car involved in the accident is the
primary insurer. One's own basic PIP or optional PIP coverage is mere
excess insurance that cannot be tapped until the primary benefits have
been exhausted. Furthermore, when an injured party has a claim for basic
2d 41,
55. See, e.g., Crawford v. Equitable Life Assurance Soc'y of United States, 56 Ill.
305 N.E.2d 144 (1973). Georgia Code Ann. section 56-2701(4) (Supp. 1981) lists mandatory
and optional conditions for eligibility in relation to group insurance policies.
56. 154 Ga. App. 479, 268 S.E.2d 704 (1980).
57. 146 Ga. App. 149, 246 S.E.2d 202 (1978).
58. 157 Ga. App. 16, 276 S.E.2d 78 (1981).
59. GA. CODE ANN. § 56-3407b (1977).
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PIP benefits in excess of the coverage limitations of the "other" basi
policy, he may recover those benefits only up to an aggregate maximui
amount of basic PIP benefits under his own policy of 5000 dollars. Th:
is compelled by the statutory command that, absent an election of ol
tional PIP coverage, "[t]he total benefits required to be paid . . . sha
not exceed the sum of 5,000 dollars per each individual covered as a
insured person. . ., regardlessof the number of insurers providing suc
benefits or of the number of policies providing such coverage."60 It wi
accordingly held that, since the insured had exhausted less than half t
available benefits under the primary policy, she had no claim upon h(
own insurer.
In a similar vein, the court in Georgia Farm Bureau Mutual Insuranc
Co. v. Pendley 1 rejected the contentions of a widow and daughter thi
each was entitled to a full 5000 dollar survivor's benefit under a sing]
policy because the omnibus clause described each of them as a covere
'62 i
insured. This construction was "not logical, reasonable or tenable
light of the statute's aggregate limit of "$5,000 per insured injure
6'
person. 3
One of the benefits mandated under no-fault is compensation for "E
per cent of the loss of income or earnings during disability with a max
mum benefit of $200 per week." The phrase "loss of income or earningE
has already resulted in considerable judicial gloss. The supreme court i
State Farm Mutual Automobile Insurance Co. v. Smith 8 held that a
insured's affidavit was not a sufficient rebuttal of the insurer's prima faci
case for summary judgment which was based on a showing that the ir
sured had received no income at the time of the injury. Among othf
things, the affidavit stated that the insured had worked full-time for h(
husband at the time of the injury and that, although she did not recei%
direct compensation from his business, she did have the full use, enjo3
ment, and benefit of a portion of the profits from the business since th
profits were placed in a joint checking account. To rebut the prima faci
case of the insurer, it was not enough for the insured merely to establis
that she had been working at the time of the injury. In order to oppoE
the motion effectively, she was required to show, through rebuttal ev
dence adduced at the time the motion was heard, such specific facts i
60. GA. CODE ANN. § 56-3403b(b) (1977) (emphasis added).
61. 155 Ga. App. 674, 272 S.E.2d 540 (1980).
62. Id. at 675, 272 S.E.2d at 542.
63. GA. CODE ANN. § 56-3403b(b) (1977) (emphasis added).
64. GA. CODE ANN. § 56-3403b(b)(2) (1977). Compensation for loss of income is also sul
ject to the the $5000 basic PIP maximum.
65. 245 Ga. 654, 266 S.E.2d 505 (1980), rev'g Smith v. State Farm Mut. Ins. Co., 152 G
App. 825, 264 S.E.2d 296 (1979).

1981]

INSURANCE

would allow a determination of the percentage amount of income attributable to her work and its receipt by her."'
The court of appeals, in American Interstate Insurance Co. of Georgia
v. Revis,67 dealt with an unfortunate chronology of events. The insured
entered into a contract for remunerative employment which stipulated
that actual work was to commence three days later. He was disabled on
the afternoon of the day before he was to show up for work. Did his disabling accident result in "loss of income or earnings"? The court of appeals held that it did, reasoning that the statutory language could not
possibly be construed to predicate the loss compensation entirely on the
earnings received on the day of the injury if in fact there is a firm contract for wages during the period of disability. The court distinguished
Smith on the ground that it did not concern the existence of a contract
on the date of the injury. 6 '
L.

Other Insurance-Excess and Escape Clauses

Whenever policies covering identical risks contain, in addition to the
usual "other insurance" pro rata clause, perversely drafted excess or escape clauses, courts face the dilemma of circuitous construction. The result seems to depend on which policy is read first, and one is tempted to
conclude that there is no coverage at all. The modern trend gravitates
toward mutual nullification. Since the exercise in draftsmanship completes the rout of every reasonable reader who reflects upon the incompatibility of the clauses, the clauses are simply ignored and the insurers
prorate as though the policies simply contained an unembroidered "other
insurance" clause.69 The traditional view identifies one of the policies as
the "primary" policy and treats the other policy as "excess", or allows it
to escape altogether.70 The courts in Georgia follow the traditional view
and hold that the policy issued to the named owner of the described vehi71
cle is "primary" and, thus, liable up to its limits without apportionment.
66. The court of appeals had held that evidence establishing these facts might be adduced by the insured at the later trial. 152 Ga. App. at 827-28, 274 S.E.2d at 298. The
supreme court held that this evidence should have been adduced at the hearing on the motion for summary judgment. 245 Ga. at 655, 266 S.E.2d at 506.
67. 156 Ga. App. 204, 274 S.E.2d 586 (1980).
68. The No-Fault Act has again spawned more litigation than any other provisions of
the Georgia Insurance Code. Nine of the eighty-two cases decided during the survey period
concerned the Act. They are discussed under this and other subject matter headings in this
survey.
69. See, e.g., Werley v. United Servs. Auto. Ass'n, 498 P.2d 112 (Alaska 1972); Hardware
Dealers Mut. Fire Ins. Co. v. Farmers Ins. Exch., 444 S.W.2d 583 (Tex. 1969).
70. 8 J. APPLEMAN, INSURANCE LAW AND PRACTICE § 4914 (1962 & Supp. 1980); Annot., 76
A.L.R.2d 502, 505 (1961).
71. Chicago Ins. Co. v. American S. Ins. Co., 115 Ga. App. 799, 156 S.E.2d 143 (1967).
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In Commercial Union Insurance Co. v. Insurance Co. of North
America,7 the court, because of the case's novel factual context, put this
rule into sharp relief. An employee was involved in a collision while operating his employer's automobile. His policy provided, in admirable "newspeak" understandable to the consumer, that in the case of "other applicable insurance we will pay only our [the insurer's] share. Our share is the
proportion that our limit of liability bears to the total of all applicable
limits. However, any insurance we provide for a vehicle you do not own
shall be excess over any other collectible insurance."' "7 The employer's
policy on the vehicle involved was issued out of state. It contained an
excess clause similar in import, but applied only to the damage over one
million dollars, the self-insured sum stated in the policy schedule. Although the policy had obviously been issued in anticipation of the employer's qualifying as a self-insurer, the employer somehow never got
74
around to qualifying. No certificate of self-insurance had been issued
nor was an approved plan of self-insurance on file with the Commissioner
of Public Safety. 75 It was therefore contended that in regard to damage
under one million dollars, there was no collectible insurance carried by
the employer, which meant that the employee's policy insurer was liable
for the entire amount. This contention was rejected because of a 1976
amendment of the No-Fault Act which requires insurers transacting business in Georgia to include in their policies, whether issued in Georgia or
in any other state or Canada, minimum coverages mandated by the Act7 t
and provides that "notwithstanding any provisions of any such policies or
contracts to the contrary all such policies or contracts shall be deemed to
satisfy the minimum requirements"'7 of the Act. Since the statutory
minimum coverage was thus "read" into the employer's policy as a matter
of law, there was collectible "primary" insurance from the vantage point
of the employee's insurer, which precluded proration. 78
72.

155 Ga. App. 786, 273 S.E.2d 24 (1980).

73. Id. at 786-87, 273 S.E.2d at 26 (emphasis added).
74.

GA. CODE ANN.

75.

GA. CODE ANN.

76. GA. CODE ANN.
77.

GA. CODE ANN.

§ 68C-602(a) (1980).
§ 56-3402b(f) (1977).
§ 56-3403b(b) (1977) (emphasis added).
§ 56-3405b(a)(2) (1977) (emphasis added).

78. The court distinguished Tamiami Trail Tours, Inc. v. Bess, 150 Ga. App. 632, 258
S.E.2d 200 (1979), which had reached a different result, because that case had been decided
before minimum no-fault insurance requirements were extended to all insurers authorized
to transact business in Georgia. 155 Ga. App. at 786-89, 273 S.E.2d at 27.
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M. Reformation of Policy
Does the No-Fault Act 79 impose an evidentiary burden upon insurers to
demonstrate that mandated optional coverages were expressly offered to,
and knowingly accepted or rejected in writing by, their applicants for nofault insurance? In Jones v. State Farm Mutual Automobile Insurance
Co.,80 a case of first impression, the court of appeals held that it did.
This conclusion was ineluctable in light of the unequivocal language of
the Act which states that "each insurer shall also make available. . . the
following coverages" and postulates that, in regard to such required offers
by the insurer, "[e]ach application

. . .

must contain separate spaces for

the insured to indicate his or her rejection of each of the optional coverages" and that an applicant's waiver of the entitlement to optional coverages has to be made knowingly and "in writing".8 1
The insurer may satisfy its evidentiary burden by demonstrating that
its applicants completed and signed separate spaces on the application
form indicating their acceptance or rejection of each of the optional coverages required to be made available. 8 2 Thus, it was obvious that the
insurer in the present case had not discharged its statutory duty when it
obtained from its insured a single signature on an application that provided only one space for a signature and contained no other marks by the
insured.
The court reasoned that in cases, such as the one before it, in which the
application does not conform to code requirements, the insurer is deemed
to have made a continuing offer of the optional coverage which may be
accepted by the insured. The offer is not, however, perpetual; thirty days
after the insured receives notice that the optional coverage is available to
him, the offer expires. The No-Fault Act itself required this result by providing that "all named insured in existing. . . policies who have not previously responded to an offer to accept or reject the optional coverages
*

.

. shall be given an opportunity to accept or reject, in writing, the op-

tional coverages" and that the insured's failure to respond "within 30
days after written notice of the offer has been mailed. . . shall constitute
8
a rejection of the optional coverage.1 3
Plaintiff in Jones was not entitled to summary judgment because there
remained an issue concerning whether he had received notice that the
optional coverage was available to him. The court stated, however, that
"assuming that Jones did.not receive such notice, he would, in our opin79.
80.
81.

§ 56-3404b (1977).
156 Ga. App. 230, 274 S.E.2d 623 (1980).
GA. CODE ANN. § 56-3404b(b)-(c) (1977) (emphasis added).
GA. CODE ANN.

82. These coverages are listed in Georgia Code Ann. section 56-3404b(a) (1977).
83. GA. CODE ANN. § 56-3404b(c) (1977).
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ion, be entitled to 'accept' this [continuing] offer, tender the premiums
and enforce the resulting contract. Until that time, however, there is no
contract for optional no-fault coverage to 'reform.' "84 Therefore, an insured who accepts the continuing offer and tenders the premium for the
increased coverage may bring an action to reform the resulting contract
for optional coverage and thus recover retroactively for any prior accident
not barred by the statute of limitations.
N.

Refund of Premium

In Lui v. Occidental Life Insurance Co.,85 a Chinese who could neither
read nor speak English fluently had discussed two different life insurance
policies with the insurer's agent before he actually signed an application
for insurance. Some seventeen months later, the insured discovered that,
while conforming to the application, the policy did not contain the provisions he had intended. Instead of accepting the insurer's propitiatory offer to reform the policy, albeit at a higher premiium, he sought rescission
and a refund of the entire premium based on mistake of fact. The court
held that the insurer had earned the premium paid for coverage between
the date of issuance of the policy and the date when the insured declared
it rescinded. Since the policy and the premium conformed to the application, the risk had attached and the insured had received the benefit of
coverage. The insured's posture, perhaps, would have been different if he
had been able to establish that actual fraud was committed by the insurer through its agent or that the policy, as issued, had failed to conform
to the application."6
0.

Releases

Powell v. Southern Trust Insurance Co. 8 7 involved a classic scenario.
After involvement in an accident, the insured, relying upon his own observations or a preliminary report by his own physicians, assumed that
his injury was slight" and signed an omnibus release of the insurer for a
84. 156 Ga. App. at 234, 274 S.E.2d at 627. The insured proceeded on the theory that the
optional coverages were already incorporated in his policy by implication. Thus, a grant of
summary judgment in his favor would have had the practical effect of reformation.
85. 246 Ga. 752, 272 S.E.2d 707 (1980).
86. Even in such cases the insured faces an uphill struggle because he has to explain why
he did not read the policy and seek to rectify or cancel it upon discovering coverage
discrepancies.
87. 156 Ga. App. 106, 274 S.E.2d 110 (1980).
88. The insured had sought treatment for pain in his right shoulder in a hospital emergency room. At that time no evidence of any injury was detected. Later his family physician
advised him that the pain was probably caused by bursitis or arthritis. Id., 274 S.E.2d at
111.
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sum that appeared in the premises to be quite adequate, if not generous.
Later, complications developed and the injury turned out to be much
more severe than assumed. On these facts, the insured will invariably lose
if he attempts rescission on the grounds of mistake of fact. It does not
help his case if he can show that the insurer was alerted to his assumption concerning the extent of his injury, thus making the "mistake" mutual. Conceptually, it is erroneous to argue that the scenario involves a
mistake at all. The majority view, adopted by Georgia courts, treats the
release as an assumption of the risk-since he did not know fully, the
insured settled the uncertain claim anyway. This analysis, although occasionally productive of hardship, avoids diseconomies in litigation. Any
other response, by exposing releases to nearly unbounded attacks, would
thwart the sound common law rule favoring compromise and settlement
outside of the combative atmosphere of the courtroom. It would be different if the insured could show that he was induced to sign the release by
reasonably relying upon a fraudulent or innocent material misstatement
by the agent or a mistaken diagnosis made by the insurer's own medical
9
staff.
P.

Risk of Loss

Absent a conventional risk of loss clause in a contract for the sale of
realty, equitable conversion occurs as soon as a valid agreement is executed and the vendor is able to convey title precisely as required by the
agreement. In Philips v. Bacon," the property burned down before the
final deadline for closing had expired. At the time of the loss, the purchaser was already in possession but the vendor was unable to convey
marketable title because he had not removed the encumbrances of a second loan and deed to secure debt. It was held that the vendor's failure to
satisfy this condition precedent to performance not only prevented him
from obtaining specific enforcement, but saddled him with the risk of
loss. As a corollary, he was not entitled to recover from the purchaser's
fire insurer in the absence of a preloss assignment assented to by the insurer. The case shows that the increasingly popular "inverse subrogation" or "trust fund" theory,9 1 which allows the hapless purchaser to recover indirectly under the vendor's policy after the loss has shifted to the
89. Even the "humanitarian" view would be unavailable to the insured on the facts of
this case. That view, allows rescission, although somewhat erratically, when the insured,
after an execution of an omnibus release, discovers a severe injury that is in no way related
to, or an aggravation of, the suspected injury. See, e.g., Mitzel v. Schatz, 175 N.W.2d 659
(N.D. 1970), J. CALAMARI & J. PERILLO, THE LAW OF CONTRACTS 305 (2d ed. 1977).
90. 245 Ga. 814, 267 S.E.2d 249 (1980).
91. R. KEETON, BASIc TEXT ON INSURANCE LAW § 4.3(e), at 1402 (1959); Annot., 64
A.L.R.2d 1402-20 (1959).
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purchaser, is not accessible to the vendor when the situation is reversed.
Q. Subrogation
A 1978 amendment of the No-Fault Act provides that
[ilnsurers and self-insurers providing benefits without regard to fault
.. . shall not be subrogated to the rights of the person for whom benefits
are provided, except in those motor vehicle accidents involving two or
more vehicles, at least one of which is a motor vehicle weighing more
than 6,500 pounds unloaded. 2
The supreme court, in State Farm Mutual Automobile Insurance Co. v.
Five TransportationCo.,' 3 held that this classification did not violate the
equal protection and due process clauses of the state and federal constitutions. It was neither arbitrary nor unreasonable for the Georgia General
Assembly to limit litigation over subrogation to those accidents that involve heavier commercial vehicles, such as trucks and buses, which tend
to inflict greater injuries and thereby give rise to larger claims. The
weight classification, while not perfectly symmetrical or mathematically
precise, properly promotes one of the purposes of the No-Fault Act: to
eliminate wasteful litigation over moderate to small claims.
Although the statutory right to subrogation is available only against
other insurance carriers and not their insured tortfeasors," the court held
that an insurer that has paid no-fault benefits has a right to intervene in
an action for wrongful death brought by its insured against the tortfeasor
and the tortfeasor's insurer as codefendants. Since most multivehicle accidents involving large commercial vehicles also involve public carriers,
and since most actions against common carriers join the carrier and its
insurance company as party defendants,95 it appears that such intervention as a matter of right will be the rule rather than the exception.
In Fowler v. Insurance Co. of North America, " a builder was engaged
to repair a residence that had been partially destroyed by fire. When the
repair work was ninety-five percent completed, a second fire not attributable to the fault of the builder or the owner destroyed the entire premises. The court analyzed the agreement as an "alterations" contract in
which the continued existence of the subject matter to be "altered" is
necessarily assumed. Hence the destruction of the subject matter not only
excused the contractor from further performance, but allowed him to re92.
limits
93.
94.

GA. CODE ANN. § 56-3405b(d)(1) (Supp. 1981). This changed prior law that placed no
upon subrogation. See 1976 Ga. Laws 1078-79.
246 Ga. 447, 271 S.E.2d 844 (1980).
GA. CODE ANN. § 56-3405b(d)(1) (Supp. 1981).
95. GA. CODE ANN. § 68-612 (1980).
96.

155 Ga. App. 439, 270 S.E.2d 845 (1980).
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cover, in restitution, the reasonable value of the benefit bestowed on the
owner.97 Furthermore, a provision in the contract calling for final payment "upon completion" was dismissed as merely a payment term which
did not, standing alone, imply that the risk of destruction was shifted
back to the builder. It followed that the builder's insurance carrier, after
indemnifying the builder, was subrogated to his quasi-contractual claim
against the owner.98
R.

Uninsured Motorist Coverage
The Georgia Uninsured Motorist Statute"' defines uninsured motor ve-

hicle, among other things, as "a vehicle

. . .

as to which there is

. .

.lia-

bility insurance in existence but the insurance company writing the insurance has legally denied coverage under its policy." 100 In Smith v.
Commercial Union Assurance Co.,101 the supreme court applied this definition and saved the day for an insured who could not obtain jurisdiction
by personal service over the tortfeasor because the latter had absconded
and simply could not be located. The court of appeals had held'"2 that
the procedure for service by publication upon a known but uninsured
tortfeasor if he "has departed from the State, or cannot after due diligence be found within the State, or conceals himself to avoid the services
of summons"108 was unavailable because it was, after all, known that the
tortfeasor was insured. The court reasoned that since the victim could not
obtain personal jurisdiction over the tortfeasor and obtain a judgment
against him, he had not perfected his claim against his own uninsured
motorist carrier.

The supreme court took a different tack. It held that the actions of the
tortfeasor in absconding shielded him And his liability insurance carrier
from any recovery. While his carrier had not formerly denied coverage,
the effect of the tortfeasor's action on his victim is very much the same as
if he had never procured the insurance. The technical immunity now enjoyed by his uninsured motorist carrier was caused by a situation
97. The court distinguished "alteration" contracts from "construction" contracts. Only
in the latter does the contractor who has promised a result, that is, the construction of an
edifice, bear the entire risk of loss during construction. Strictly speaking this does not involve impossibility at all because it is still possible to perform by building an identical edifice. Id. at 440, 270 S.E.2d at 846.
98. It is impossible to tell from the opinion what kind of insurance the contractor had
carried. It was probably a builders' risk policy.
99. GA. CODE ANN. § 56-407.1 (Supp. 1981).
100. GA. CoDE ANN. § 407.1(b)(1)(D) (Supp. 1981).
101. 246 Ga. 50, 268 S.E.2d 632, rev'g Smith v. Commercial Union Assurance Co., 153
Ga. App. 38, 264 S.E.2d 530 (1980).
102. Smith v. Commercial Union Assurance Co., 153 Ga. App. 38, 264 S.E.2d 530 (1980).
103. GA. CODE ANN. § 56-407.1(b)(2)(e) (Supp. 1981).
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equivalent to a legal denial of coverage by the tortfeasor's liability insurance carrier. Once such a denial is found, the motor vehicle in question is
deemed uninsured and the victim may reach the tortfeasor by statutory
service through publication and, thus, lay the groundwork for a claim
against' his own uninsured motorist carrier.
In Miller v. State Farm Mutual Automobile Insurance Co., 0 ' the insured was killed when his motorcycle collided with a truck. At the time
of his death he owned three policies, of which two contained no uninsured
motorist coverage because his wife had, as she admitted, signed his name
to the written rejections of uninsured motorist coverage at her husband's
direction. Nevertheless, she contended later that such coverage and
"stacking" was mandated by a statute requiring inclusion of coverage unless rejected in writing by "any insured named in the policy."105 The
court skewered the insurer's contention that "insured" meant "any insured" including additional insureds, such as persons who use or occupy
the car with the named insured's permission. This would result in a totally unworkable situation allowing any covered person to reject coverage
unilaterally and at random regardless of the wishes of the owner of the
policy. "Any insured named in the policy" thus had to be taken literally
to mean the "named insured." Only the named insured could reject the
coverage. However, he did not have to do it in person. He could appoint
an agent to do it for him. Thus, his wife, who had admitted against interest that she had received instructions to do so, was authorized to effect
the rejection on his behalf although she could not have rejected in her
own right."
When an action is filed against an uninsured motorist in his own name
or as "John Doe," and the victim's uninsured motorist carrier is served
with a copy of the petition, may that carrier dispute coverage or is it
limited to a defense of the uninsured motorist only? In. Moss v. Cincinnati Insurance Co.,' 0 7 after presenting a lucid review of the history of the
Uninsured Motorist Statute, 10 8 the court concluded that the Act, as ripened through amendments and judicial gloss, allowed the insurer to elect
one of two postures in responding to the action. First, it may elect to file
pleadings in the name of the uninsured motorist only and thus partici-

104. 155 Ga. App. 487, 271 S.E.2d 14 (1980).
105. GA. CODE ANN. § 56-407.1(a)(1)(B)(3) (Supp. 1981).
106. The court also rejected as inapplicable to the particular facts of the case the "equal
dignities rule," which requires that the act creating the agency shall be executed with the
same formality as the law prescribes for the execution of the act for which the agency is
created. It concluded that the authorization could be oral. 155 Ga. App. at 488, 271 S.E.2d
at 16 (1980).
107. 154 Ga. App. 165, 268 S.E.2d 676 (1980).
108. GA. CODE ANN. § 56-407.1 (Supp. 1981).
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pate indirectly in the proceedings, without becoming a named party and
without the potentially prejudicial injection into the case of the presence
of insurance coverage. This election prevents the insurer from disputing
coverage or raising other defenses it may have against its insured. Second,
it may elect to file pleadings in the name of the uninsured motorist and
in its own name and, thus, participate directly in the proceedings and
assume the status of a named party. This election permits the insurer to
contest not only the liability of the alleged tortfeasor, but its own liability
to its insured under the policy as well.
The statutory procedure thus allows the insurer to consolidate two actions-one against the known or unknown alleged tortfeasor and one
against the insurer. It is no longer necessary to raise coverage issues in a
separate action for a declaratory judgment, or as a defense in a second
suit brought by the insured. This procedure results in a reduction of litigation expenses which inures as well to the benefit of the plaintiff and,
thus, advances the principle of judicial economy.
S.

Venue

In Liberty Mutual Insurance Co. v. Lott, 10' the court held that the special venue provisions of the Georgia Insurance Code 10 extended to litigants who were not parties to any insurance contract. Since the phrase
"whenever any person shall have a claim or demand on any insurer"'1
was obviously not restricted to the insured, the administrator of the insured's estate could maintain an action against the insurer, "[in any
county where the company shall have an agent or a place of doing business,"" 2 on an alleged agreement to settle a claim arising out of an automobile collision. This is to be distinguished from actions against insurers
that do not arise out of their business as insurers, such as actions in tort
for libel committed by an insurer's employees, which arise out of the insurers' role as an employer.1 3 These actions are governed by the general
venue provisions applicable to domestic and foreign corporations.""
T.

Workers' Compensation

A lengthy 1979 amendment of the Georgia Motor Vehicles Reparations
109.

246 Ga. 423, 271 S.E.2d 833 (1980).

110.
111.
112.

GA. CODE ANN. tit. 56 (1977 & Supp. 1981).
GA. CODE ANN. § 56-1201 (1977) (emphasis added).
GA. CODE ANN. § 56-1201(2) (1977).

113. See, e.g., Mavity v. First of Ga. Ins. Co., 115 Ga. App. 763, 156 S.E.2d 191 (1967).
114. Georgia Code Ann. section 22-404(b) (1977) specifies the county in which the corporation's registered office is maintained.
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Act11 concerning correlation of no-fault benefits provides, in essence,
that no-fault benefits shall not be reduced by workers' compensation benefits, except in those cases in which the no-fault benefits are furnished by
the employer who is obligated to provide workers' compensation benefits."' In Brown v. Boston Old Colony Insurance Co.," 7 the employer had
provided a workers' compensation policy and a comprehensive business
policy which included basic personal injury protection (PIP) and optional
PIP no-fault coverage. Both policies were purchased from the same insurer. The supreme court held that these facts placed the case squarely
within the exception to the collateral benefits amendment.11 8 Thus, an
injury resulting in loss of earnings sustained while the employee was occupying his employer's automobile in the course of his employment entitled him not only to workers' compensation benefits, but also to no-fault
benefits in the amount of eighty-five percent of the difference between his
weekly earnings and the amount paid for lost earnings under workers'
compensation. The court explained that its holding by no means suggested that the amendment had effected a pro tanto repealer, by implication, of the limitation of remedies provision of the Workers' Compensation Act.""' On the contrary, the amendment left workers' compensation
unaffected and merely provided that no-fault benefits were collectible in
addition to, although reduced by, benefits under the Workers' Compensation Act.

115. GA. CODE ANN. §§ 56-3401b to -3416b (1977 & Supp. 1981).
116. GA. CODE ANN. § 56-3409b(a) - (b) (Supp. 1981).
117. 247 Ga. 287, 275 S.E.2d 651 (1981), rev'g Boston Old Colony Ins. Co. v. Brown, 155
Ga. App. 767, 272 S.E.2d 755 (1980).
118. GA. CODE ANN. § 56-3409b(c) (Supp. 1981).
119. GA. CODE ANN. § 114-103 (1973).

