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During the survey period, the appellate courts of Georgia handed down
approximately 244 cases concerning principles of contract law. While
none of these cases can be said to be of truly landmark significance, a few
are cases of first impression, a few are revisions, restatements, or exten-
sions of the law, and still others are noteworthy in other respects. In addi-
tion, legislation has affected the law of contracts.

In its 1981 session, the Georgia General Assembly amended the defini-
tion of consideration by striking the old Georgia Code Ann. section' that
dealt with consideration and adding three new sections.' The new sec-

* Partner in the firm of Sell & Melton, Macon, Georgia. Mercer University (A.B., 1956;
J.D., 1959). Member of the State Bar of Georgia. Author of 6 ENCYCLOPEDIA OF GEORGIA LAW
Contracts (1963).

** Senior law student at Mercer University School of Law, Macon, Georgia. Georgia In-
stitute of Technology (B.S., 1979); Mercer University School of Law (J.D. to be awarded in
1982).

1. GA. CODE ANN. § 20-302 (1977). Prior to its amendment, section 20-302 provided: "A
consideration is valid if any benefit accrues to him who makes the promise, or any injury to
him who receives the promise." Id.

2. GA. CODE ANN. §§ 20-302, -302.1, -302.2 (Supp. 1981). As amended, section 20-302
reads as follows:

(a) To constitute consideration, a performance or a return promise must be bar-
gained for by the parties to a contract.

(b) A performance or return promise is bargained for if it is sought by the
promisor in exchange for his promise and is given by the promisee in exchange for
that promise.

(c) The performance may consist of:
(1) An act other than a promise; or
(2) A forbearance; or
(3) The creation, modification, or destruction of a legal relation.
(d) The performance or return promise may be given to the promisor or to some

other person. It may be given by the promisee or by some other person.
GA. CODE ANN. § 20-302 (Supp. 1981).

Georgia Code Ann. section 20-302.1 (Supp. 1981) provides: "If the requirement of con-
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tions, which became effective July 1, 1981, appear to merely codify ex-
isting case law and, therefore, will probably have little effect on the law
relating to consideration in contracts.

In an act of greater and more immediate significance, the Georgia Gen-
eral Assembly amended Georgia Code Ann. section 103-1011 and abol-
ished the distinction between surety and guaranty contracts as of July 1,
1981. As amended, section 103-101 reads as follows:

The contract of suretyship or guaranty is one whereby a person obligates
himself to pay the debt of another in consideration of a benefit flowing to
the surety or in consideration of credit or indulgence or other benefit
given to his principal, the principal in either instance remaining bound
therefor. Sureties, including those formerly called guarantors, are jointly
and severally liable with their principal unless the contract provides oth-
erwise. There shall be no distinction between contracts of suretyship
and guaranty.4

The general assembly is to be applauded for abolishing the distinction
between suretyship and guaranty in Georgia. As recently noted by the
Georgia Court of Appeals, the distinction was nebulous and confusing,5 a
characteristic which outweighed any contribution it made to contract law.

I. THE PAROL EVIDENCE RULE AND CONDITIONS PRECEDENT

In Cobb Bank & Trust Co. v. Henry,6 the Georgia Supreme Court rec-
ognized the general rule that parol evidence is admissible to show that a
writing which purports to be a contract is not in fact a contract because

sideration is met, there is no additional requirement of a gain, advantage, or benefit to the
promisor or a loss, disadvantage, or detriment to promisee."

Section 20-302.2 provides:
(a) A promise which the promisor should reasonably expect to induce action or

forbearance on the part of the promisee or a third person and which does induce
such action or forbearance is binding if injustice can be avoided only by enforce-
ment of the promise. The remedy granted for breach may be limited as justice
requires.

(b) A charitable subscription or a marriage settlement is binding under subsec-
tion (a) without proof that the promise induced action or forbearance.

GA. CODE ANN. § 20-302.2 (Supp. 1981).
3. GA. CODE ANN. § 103-101 (1968). Prior to its amendment, section 103-101 provided:

The contract of suretyship is one whereby a person obligates himself to pay the
debt of another in consideration of credit or indulgence, or other benefit given to
his principal, the principal remaining bound therefor. It differs from a guaranty in
this, that the consideration of the latter is a benefit flowing to the guarantor.

Id.
4. GA. CODE ANN. § 103-101- (Supp. 1981).
5. Griswold v. Wells Aluminum, Moultrie, Inc., 156 Ga. App. 19, 274 S.E.2d 7 (1980).
6. 246 Ga. 225, 271 S.E.2d 444 (1980).
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its operation was conditioned upon the happening of an event that did
not occur. This rule is not in contravention of the parol evidence rule
because the evidence goes to the existence of a contract. The parol evi-
dence rule only applies when the parties have actually entered into an
enforceable contract and does not apply to evidence which tends to show
that there is no contract at all.7 If, however, the condition precedent s is
inconsistent with, or contradictory to the writing, parol evidence is not
admissible to show its existence. This is the law in the majority of
jurisdictions.'

The action in Cobb Bank & Trust was brought to recover on an alleg-
edly defaulted promissory note that had been transferred by the payee to
the plaintiff bank as additional security on prior loans. The makers of the
nonnegotiable note sought to introduce evidence of a parol agreement
with the payee that the interest provided for in the note was never to be
due and payable. In addition, they sought to introduce evidence of a con-
temporaneous oral agreement with the payee that nothing was to be due
under the note if the property was foreclosed upon and if the property
could not be sold for a profit. The trial court granted summary judgment
for plaintiff, and defendants appealed. The court of appeals reversed and
held, among other things, that the parol evidence proffered was
admissible.10

The supreme court reversed that part of the court of appeals' ruling
which held that the parol evidence was admissible. The supreme court
correctly held that evidence of an oral agreement that the interest pro-
vided for in the note was never to be due and payable squarely contra-
dicted the interest terms in the note and was, therefore, inadmissible. If

7. The Georgia decisions recognizing these principles often quote the following language
from 30 AM. JUR. Evidence § 1038 (1967):

It is now the general rule that parol evidence is admissible to show conditions
precedent which relate to the delivery or the taking effect of a written instrument.
Such evidence does not constitute an oral contradiction or variation of the written
instrument, but goes to the very existence of the contract and tends to show that
no valid and effective contract ever existed, at least not until the fulfilment of the
condition.

See Haraka v. Datry, 148 Ga. App. 642, 644, 252 S.E.2d 71, 72 (1979); Stembridge v. Sim-
mons, 143 Ga. App. 90, 90 237 S.E.2d 514, 514 (1977); Kelley v. Carson, 120 Ga. App. 450,
453, 171 S.E.2d 150, 152 (1969). For other statements of the general rule, see RESTATEMENT

OF CONTRACTS § 241 (1932); 32A C.J.S. Evidence § 935 (1964); 3 A. CORBIN, CONTRACTS § 589
(1960).

8. Georgia Code Ann. section 20-110 (1977) defines a condition precedent as a "condition
which must be performed before the contract becomes absolute and obligatory upon the
other party."

9. 3 A. CORBIN, CONTRACTS § 589 (1960).
10. Henry v. Cobb Bank & Trust Co., 153 Ga. App. 224, 265 S.E.2d 377, modified 246

Ga. 225, 271 S.E.2d 444 (1980).
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the interest was never due under any circumstances, the interest terms of
the note served no purpose; there can be no plainer contradiction of the
terms of the note. However, it is less clear that the court was correct in
holding that evidence of an oral agreement with the payee, which speci-
fied that nothing was to be due under the note if the property was fore-
closed upon and if the property was not sold for a profit, was inadmissi-
ble. The court found that this evidence contradicted the unconditional
promise to pay that was stated in the note. Unless the note expressly
stated that the promise to pay was not subject to any conditions not ex-
pressed in it, the court's reasoning is unpersuasive. It is self-evident that
a writing subject to an oral condition precedent would not make reference
to that condition; the terms of the writing necessarily appear absolute. It
follows that terms of a writing that appear absolute are not contradicted
by evidence that they are in fact conditional. Only when the writing ex-
pressly negates the existence of conditions precedent would evidence ol
these conditions contradict the writing.

The court in Cobb Bank & Trust appears to have applied a restrictivw
view of the doctrine of conditional delivery, which has been nurtured in e
line of cases arguably reaching back as far as 1903,11 and which found
definitive expression in Lee v. Garland."2 In Lee, plaintiff was indicted foi
murder and retained defendant, an attorney, to represent him for a fee ol
1200 dollars. Later, defendant demanded an additional amount of 400(
dollars and plaintiff executed a promissory note to defendant for thai
amount. In addition, plaintiff executed and delivered to defendant a se.
curity deed, with a power of sale, that conveyed certain real estate al
security for the promissory note. Plaintiff alleged that his promise to pa3
the additional fee was contingent on either defendant representing him al
a full trial or securing his release from the charge without trial. Plaintif
further alleged that neither contingency had happened since defendan
filed a plea, at plaintiffs arraignment, which admitted that plaintiff wa
guilty of involuntary manslaughter. In an oft-quoted passage, the cour
held:

The whole tenor of the petition in the case at bar is to change by parol
an absolute unconditional promissory note into a conditional obligation;
and that can not be done in the absence of fraud, accident, or mistake,
the allegation of which must always be full and explicit. In other words,
where parties have reduced to writing what appears to be a complete and
certain agreement, it will in the absence of fraud, accident, or mistake be
conclusively presumed that the writing contains the entire contract. "It
is vain to have writings, if parties can be allowed deliberately to reduce a

11. See Bass Dry Goods Co. v. Granite City Mfg. Co., 119 Ga. 124, 45 S.E. 980 (1903
12. 208 Ga. 251, 66 S.E.2d 223 (1951).

[Vol. 33
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contract to writing and then set up by parol a totally different con-
tract. . . ." It is true, of course, that the maker of a note, when sued, has
the right to show by parol, if he can, a want or failure of consideration,
but he will not be allowed to prove that his obligation to pay was depen-
dent or conditional upon the promisee's compliance with a prior or con-
temporaneous agreement not expressed in the note, unless the execution
of the note was induced by fraud, accident, or mistake."

The Georgia Supreme Court reaffirmed these principles in Smith v.
Standard Oil Co.," which also illustrates the length to which the court
will sometimes go in order to find that parol evidence of a condition pre-
cedent contradicts the terms of the writing. In Smith, defendant alleged
that the option contract sued upon was delivered to the optionee subject
to the condition that her husband approve it, and that his approval had
not been obtained. The court held that parol evidence of the condition
was inadmissible because it was inconsistent and at variance with the op-
tion contract, which recited that it had been delivered. The contract
stated that the option should be for a period beginning on the date of the
delivery. In a vigorous dissent, which was joined by two other members of
the court, Justice Grice argued that the proffered evidence did not vary
any of the terms of the option. contract. He also noted that the language
relied on by the majority, which stated that the contract had been deliv-
ered, was not a term of the contract, but merely a recital.

It is only a recital, a formal portion, of the contract. Language such as
this commonly appears in documents used in real estate and other com-
mercial transactions. Such language in them, as in this, certainly does
not preclude showing that these contracts were not in fact delivered. If
this were so, it would be virtually impossible ever to show the nondeliv-
ery of any document.'8

Justice Grice considered it significant that the contract itself did not con-
tain any term concerning its approval by defendant's husband.

In contrast to this line of cases, a second line of cases has applied the
doctrine of conditional delivery much as it is applied in the majority of
jurisdictions. This second line of cases originated with Moore v. Farmers'
Mutual Insurance Association," the case of first impression in Georgia."1

After surveying the law in England,' 8 as well as that of many American

13. Id. at 252, 66 S.E.2d at 225 (citations omitted).
14. 227 Ga. 268, 180 S.E.2d 691 (1971).
15. Id. at 274, 180 S.E.2d at 694-95 (Grice, J., dissenting).
16. 107 Ga. 199, 33 S.E. 65 (1899).
17. Id. at 204, 33 S.E. at 67.
18. The case of Pyrn v. Campbell, 6 El. & BI. 370 (1856), discussed in the court's opin-

ion, 107 Ga. at 201, 33 S.E. at 66, appears to be the genesis of the doctrine in those jurisdic-
tions that have adopted it and is often quoted in stating the general rule.

19811
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jurisdictions, the court in Moore held that the defendant insurance com-
pany could introduce parol evidence to show that the fire insurance policy
sued upon was never delivered, but merely handed to the insured under
an agreement that it was not to become effective until he had cancelled a
separate policy with a different insurance company insuring the same
property. The court stated that "[tihe evidence admitted did not in any
way alter any stipulation in the paper claimed by the plaintiff to be a
contract of insurance; the effect of the testimony being simply to show
that there was no contract between the parties.''19

The court of appeals in Kelley v. Carson2 0 also applied the doctrine of
conditional delivery without restricting it unnecessarily. Defendant
sought to show by parol evidence that the note he had given to plaintiffs,
though regular on its face, was part of an attempt to raise additional
working capital for a certain corporation, that he had delivered the note
on an agreement with plaintiffs that it was not to be used unless four
other people put up a similar amount, and that this contingency had
never happened. Defendant also alleged that there was no consideration
for his note other than the mutual promises of plaintiffs to obtain match-
ing funds and, therefore, there was a want or failure of consideration. The
court held that parol evidence is admissible to show both a lack or failure
of consideration and conditional delivery.2 1

In a later case, Haraka v. Datry,2 the Georgia Court of Appeals again
applied the doctrine of conditional delivery without straining to find that
the proffered evidence contradicted the terms of the writing. The seller of

19. 107 Ga. at 201, 33 S.E. at 66. In Smith, the court used this quote to distinguish
Moore on the ground that evidence of nondelivery does not contradict an instrument thai
does not recite its delivery. 227 Ga. 270, 180 S.E.2d at 692 (quoting 107 Ga. at 201, 33 S.E,
at 66). It can not be assumed from this quote that the policy did not recite its delivery,
Nowhere in its opinion does the court state that the policy did not recite its delivery.

20. 120 Ga. App. 450, 171 S.E.2d 150 (1969). The court of appeals relied on Kelley for itA
holding in Henry v. Cobb Bank & Trust Co., 151 Ga. App. 725, 261 S.E.2d 459 (1979),
adhered to, 153 Ga. App. 224, 265 S.E.2d 377 (1980).

21. In reaching its decision, the court relied, at least in part, on section 3-306 of the
Uniform Commercial Code which, the court stated, supersedes any prior case law. Section 3.
306 provides: "Unless he has the rights of a holder in due course any person takes the
instrument subject to . . . (c) the defenses of want or failure of consideration, nonperform.
ance of any condition precedent . . . or delivery for a special purpose." GA. CODE ANN.

109A-3-306 (1979). However, this does not affect the decision's vitality as, precedent. Sectior
3-306 merely states that the defense of conditional delivery is available on a note not taker
as a holder in due course and merely codifies the common law. It does not purport to au.
thorize parol evidence as proof of conditional delivery. In this respect, section 3-306 per
forms the same function as Georgia Code Ann. sections 20-901 and 20-902 (1977). Sectior
20-901 provides: "Any fact going to show that the original contract was not obligatory
though executed, may be set up as a defense." Section 20-902 reads in part as follows: "A
condition, precedent or subsequent, not complied with . . . may be pleaded as a defense.'

22. 148 Ga. App. 642, 252 S.E.2d 71 (1979).
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certain real estate brought an action against the buyer for breach of con-
tract and liquidated damages. The contract recited that the buyer had
paid to the seller 10,000 dollars by check. Defendant admitted signing the
contract and purchasing the property in issue, but alleged that she had
told the broker acting for the seller that funds were not available to cover
the check and that the contract was contingent upon defendant being
able to obtain the 10,000 dollars in advance of her alimony. She was not
able to secure the advance and stopped payment on the check. The court
of appeals affirmed the trial court's judgment that parol evidence of the
condition precedent was properly admitted.

The cases of Moore, Kelley, and Haraka do not appear to be factually
distinguishable from Cobb Bank & Trust, Lee, and Smith, although the
courts reached markedly different results while professing to apply the
same doctrine. Given these diverse results, the situations in which one
can safely leave conditions precedent to an oral agreement are, at best,
uncertain. Of course, the prophylactic measure is to expressly incorporate
all conditions precedent into the writing. However, this often creates diffi-
culties. The Bar of Georgia would certainly benefit if the appellate courts
were to resolve the inconsistencies in the doctrine of conditional delivery
in Georgia.

II. EMPLOYEE BENEFITS

In Dawes Mining Co. v. Callahan,28 a case of first impression, the Geor-
gia Court of Appeals held that when an employer changes its group
health insurance policy on its employees and incorrectly advises them
that the coverage under the new policy is the same as that of the old, an
employee can sue his employer for breach of an implied contract to main-
tain the same insurance coverage and recover damages resulting from the
difference in coverage. The Georgia Supreme Court rejected the court of
appeals' holding that the employer is bound by an implied contract to
maintain the same coverage, but affirmed the court of appeals' decision
on principles of agency law. The court of appeals, in implicitly finding the
employees to be third party beneficiaries to the policy, 4 touched on the
principle which has developed in other jurisdictions, that an employer has
an obligation to attend to the group insurance policy and to inform the
employee of anything required to keep the policy in effect.2 5 The court,
however, appears to have felt constrained to decide the case on principles

23. 154 Ga. App. 229, 267 S.E.2d 830 (1980), afj'd on other grounds, 246 Ga. 531, 272
S.E.2d 267 (1980).

24. 154 Ga. App. at 231, 267 S.E.2d at 832.
25. Id. at 230, 267 S.E.2d at 831.

19811
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of contract law.2" Interestingly, after the supreme court held that when an
employee contributes toward the payment of the group insurance pre-
mium, he is either a party to the contract or has a contract with the em-
ployer by which the employer agrees to provide insurance to him for the
consideration paid, the court departed from this analysis to decide the
case on principles of agency.

The supreme court said that the employer occupies the position of
agent of the insurer for some purposes,2 7 and agent of the employees for
other purposes.2 "[Tihe employer who obtains a group insurance policy
covering its employees is the agent of the insurance company for every
purpose necessary to make effective the group policy. . . ,,s2 However, in
selecting the policy and coverages, and in obtaining applications of em-
ployees, the employer acts as agent of its employees.2 0 On this basis, the
supreme court held that when an employer changes a group policy that
insures contributing employees and when the employer obtains the appli-
cations-of those employees, the employer acts as an agent of its employees
and is, therefore, under a duty to notify the employees of differences in
coverage between the new and old policies and of any rights the employ-
ees may have to continue the old coverage individually. 1 The court fur-
ther held that an employee can recover damages resulting from the differ-
ence in coverage between the old and new policy if that duty is breached.

In Adams v. Hercules, Inc.,5 2 the supreme court reversed a decision of
the court of appeals that was reported in last year's survey of contract
law.3 In Hercules, a disabled employee brought an action to recover an
amount allegedly due under a voluntary benefit plan, instituted by his
employer, which supplemented the amount of compensation an employee

26. "This suit was tried as a breach of contract. Since there was no express agreement,
the only theory on which a contract may be found is that of an agreement implied in fact."
Id. at 231, 267 S.E.2d at 832.

27. The court cited the following cases: Piedmont Southern Life Ins. Co. v. Gunter, 108
Ga. App. 236, 132 S.E.2d 527 (1963); Pilot Life Ins. Co. v. McCrary, 103 Ga. App. 549, 120
S.E.2d 134 (1961); Cason v. Aetna Life Ins. Co., 91 Ga. App. 323, 85 S.E.2d 568 (1954);
Equitable Life Assurance Soc'y v. Florence, 47 Ga. App. 711, 171 S.E. 317 (1933).

28. The court cited the following cases: Thigpen v. Metropolitan Life Ins. Co., 57 Ga.
App. 405, 195 S.E. 591 (1938); Lancaster v. Travelers Ins. Co., 54 Ga. App. 718, 189 S.E. 79
(1936).

29. 246 Ga. at 534, 272 S.E.2d at 269.
30. Id.
31. Concerning the employees' right to continue the old group life insurance policy on an

individual basis, see GA. CODE ANN. § 56-2704(9) (1977).
32. 245 Ga. 464, 265 S.E.2d 781 (1980) (per curiam).
33. Hercules v. Adams, Inc., 150 Ga. App. 223, 257 S.E.2d 289 (1979), rev'd per curiam,

245 Ga. 464, 265 S.E.2d 781 (1980). See Cochrane & Martin, Contracts, Annual Survey of
Georgia Law, 1979-1980, 32 MERCER L. REv. 25 (1980).

[Vol. 33
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might receive under the Georgia Workers' Compensation Law.3 4 Without
specifying any time period, the employer's pamphlet, which described the
benefit plan, stated that the employer would pay an injured employee the
difference between the amount he received from workers' compensation
payments and his normal wages. The master agreement provided, how-
ever, that the employer would pay the difference from the third day of
disability for as long as the disability remained but not in excess of thir-
teen weeks. The plaintiff employee suffered a compensable injury and was
awarded workers' compensation for 121 weeks. The trial court granted
the employee's motion for summary judgment and the employer
appealed.

The court of appeals reversed the judgment of the trial court and held
that when a company handbook furnishes incomplete information about
the company's voluntary benefit plan, which is contained in a master
agreement, it will bind the company if it does not contain adequate notice
that the employee should consult the master agreement for the terms of
the plan. The court held, therefore, that it was error to grant summary
judgment to the employee because an issue of fact concerning the ade-
quacy of notice remained for the jury. Holding that construction of the
handbook language was a matter of law for the court to decide, the su-
preme court reversed the decision of the court of appeals. The supreme
court further held that the language of the handbook put the employee
on notice of the master agreement as a matter of law. The importance of
this case is not whether the jury or the court decides the construction of
the handbook language, but that an employer may very well obligate him-
self to a voluntary benefit plan on the terms of the introductory hand-
book if the employee is not provided with adequate notice that there ex-
ists a master or principal agreement.33 The supreme court's subsequent
decision is noted here only for the sake of completeness.

III. EXCULPATORY CLAUSES

The Georgia Supreme Court made a significant change in the law re-
garding exculpatory clauses in lease contracts in Country Club Apart-
ments, Inc. v. Scott.3 6 In affirming the judgment of a badly divided court
of appeals,3 7 the supreme court expressly overruled all cases which con-

34. GA. CODE ANN. §§ 114-101 to -9905 (1973 & Supp. 1981).
35. Cochrane & Martin, supra note 33, at 26.
36. 246 Ga. 443, 271 S.E.2d 841 (1980). For an in depth discussion of this case, see Note,

Country Club Apartments v. Scott: Exculpatory Clauses in Leases Declared Void, 32
MERCER L. REV. 419 (1980).

37. There were four separate opinions in the court of appeals, two of which were dis-
sents. The special concurrence declined to join the plurality opinion to overrule the line of

1981]
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flict with its holding that a landlord cannot exculpate himself from liabil-
ity arising from his negligence. Stating that the General Assembly is the
proper spokesman concerning public policy, the supreme court found that
Georgia Code Ann. section 20-504,s8 as reinforced by section 61-102,11
manifested the General Assembly's intent that these exculpatory clauses
are void as against public policy. By these developments, Georgia moves
away from the majority rule4 0 and joins a growing number of jurisdictions
that have declared exculpatory clauses in lease agreements void as against
public policy.

4

In George R. Lane & Associates, Inc. v. Thomasson,"4 a case handed
down approximately one month after Country Club Apartments, the
court of appeals construed the effect of a lease provision by which the
tenants agreed to indemnify the landlord against liabilities arising as a
result of their failure to perform any covenant required to be performed
by the tenants under the lease agreement.' The mother of a deceased
thirty month old child who had drowned in an apartment complex swim-
ming pool brought a wrongful death action against her landlord. It was
stipulated by pretrial agreement that there was no lock on the swimming
pool fence at the time of the accident despite the fact that this had been

cases holding that a landlord can exculpate himself from liability arising from ordinary neg-
ligence on his part during the terrii of the lease.

38. GA. CODE ANN. § 20-504 (1977). Section 20-504 provides in part:
A contract which is against the policy of the law cannot be enforced. . . . A cove-
nant, promise, agreement or understanding in, or in connection with or collateral
to a contract or agreement relative to the construction, alteration, repair or main-
tenance of a building structure, appurtenances and appliances. . . purporting to
indemnify or hold harmless the promisee against liability for damage arising out
of bodily injury to persons or damage to property caused by or resulting from the
sole negligence of the promisee, his agents or employees, or indemnitee, is against
public policy and is void and unenforceable.

The court pointed out that Frazer v. City of Albany, 245 Ga. 399, 265 S.E.2d 581 (1980),
specifically established that section 20-504 was applicable to exculpatory clauses.

39. GA. CODE ANN. § 61-102(b) (1979). Section 61-102(b) provides in part:
A landlord or tenant may not waive, assign, transfer, or otherwise avoid in any

contract, lease, license agreement, or similar agreement, oral or written, for the use
or rental of real property as a dwelling-place any of the rights, duties, or remedies
contained in the following provisions of law, as now or hereafter amended: (1)
Section 61-111, relating to duties of a landlord as to repairs and improvements. (2)
Section 61-112, relating to the liability of a landlord for failure to repair.

40. Note, Country Club Apartments v. Scott: Exculpatory Clauses in Leases Declared
Void, 32 MERCER L. REv. 419, 422 (1980).

41. Id. at 429.
42. 156 Ga. App. 313, 274 S.E.2d 708 (1980).
43. The lease provision in issue provided: "Resident shall indemnify Management

against all liabilities, expenses and losses incurred by Management as a result of (i) failure
of the Resident to perform any covenant required to be performed by him hereunder .. "
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called to the landlord's attention.. Defendants denied that they were neg-
ligent and alleged that the pool was not open at the time the child
wandered in, and that children under twelve were permitted in the pool
only when accompanied by an adult. Defendants further alleged that the
child's father had failed to watch the child and prevent him from going
into the pool. By the terms of their lease, the tenants had covenanted to
adhere to the rules and regulations published and displayed by the land-
lord concerning the swimming pool. The pool rules were conspicuobsly
posted and provided, among other things, that the hours of operation
were from 9:00 a.m. to 10:00 p.m. and that "[aill children under 12 years
must be accompanied by an adult for admission to pool area. Therefore
the adult must exercise supervision over the child for its safety and com-
pliance with these rules and regulations.""

The court quickly disposed of Country Club Apartments by reading
the decision narrowly and citing it for the proposition that "the implied
warranty that the premises are in good repair at the time they are rented
[cannot] be defeated by an exculpatory provision where the injury is
caused by the sole negligence of the lessor."'45 Moreover, the court stated
that the pretrial order limited the issue to the extent and causation of the
negligence of both parties and that no implied warranty of good repair
was involved. Therefore, the court concluded, the release provision con-
trolled the disposition of the case provided it was valid. The court fur-
ther held that the indemnity clause was not too vague to serve as a re-
lease and that the failure of the child's father to abide by the pool rules,
therefore, created a contractual bar to the landlord's liability under the
indemnity clause.

It is too early to tell if the appellate courts will limit the significance of
Country Club Apartments to implied warranties of good repair when the
injury is caused by the sole negligence of the landlord. Certainly the lan-
guage of the opinion and the statutes upon which it is based will support
a more expansive reading than the court in Thomasson gave it.

In Porubiansky v. Emory University,46 a case of first impression, the
court of appeals held that an exculpatory clause'7 in a consent form

44. 156 Ga. App. at 314, 274 S.E.2d at 710.
45. Id. at 314-15, 274 S.E.2d at 710.
46. 156 Ga. App. 602, 275 S.E.2d 163 (1980).
47. The clause provided as follows:

In consideration of Emory University School of Dentistry performing dental
treatment, I do hereby expressly waive and relinquish any and all claims of every
nature I or minor child or ward may have against Emory University, its officers,
agents, employees, or students, their successors, assignees, administrators, or exec-
utors; and further agree to hold them harmless as the result of any claims by said
minor child or ward, arising out of any dental treatment rendered, regardless of its
nature or extent.
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signed by the plaintiff patient as a condition of receiving treatment at the
Emory University School of Dentistry Clinic was invalid as contrary to
public policy. Plaintiff had received treatment from the clinic on numer-
ous occasions since November 30, 1976. On April 19, 1977, an employee of
the clinic, also named as a defendant, removed plaintiff's impacted tooth.
During the extraction, the employee noticed that plaintiff's jaw was bro-
ken. Plaintiff sued Emory University and the employee who had per-
formed the operation, alleging that her jaw had been negligently broken
during the removal of the impacted tooth. Denying this allegation, Em-
ory pleaded the exculpatory clause as a defense. The trial court granted
defendants' motion for summary judgment and held that the exculpatory
clause was valid.

The court of appeals first noted the general rule that an agreement is
not void as against public policy simply because one party seeks to ex-
empt himself from liability to another party for injuries caused by negli-
gence, except in cases prohibited by statute and cases in which a public
duty is owed. The court of appeals then stated that the contract in issue
was not of the type specifically enumerated in Georgia Code Ann. section
20-504,"' which proscribes contracts made in violation of public policy.
The court said, however, that contracts not falling within the explicit pa-
rameters of section 20-504 have been held to violate public policy.4'

The court said that two questions were determinative of whether the
clause in the case sub judice was void. First, is the duty of a dentist to his
patient a public duty of sufficient gravity to preclude its waiver? Second,
is the duty as important to the public as the relation of landlord and
tenant, innkeeper and guest, or petroleum dealer and customer? The
court answered both questions in the affirmative.

In answering the first inquiry, the court drew upon the analogy of the
dentist-patient relationship to the physician-patient relationship. The
court cited Gunthorpe v. Daniels"0 and Wilson v. Kornegay1 as estab-

Id., 275 S.E.2d at 164.
48. GA. CODE ANN. § 20-504 (1977).
49. As examples illustrating this proposition, the court cited the court of appeals' deci-

sion in Country Club Apartments, Inc. v. Scott, 154 Ga. App. 217, 267 S.E.2d 811 (1980)1
aff'd, 246 Ga. 443, 271 S.E.2d 841 (1980). The court also cited Ellerman v. Atlanta Am,
Motor Hotel Corp., 126 Ga. App. 194, 191 S.E.2d 295 (1972) (a contract between an inn-
keeper and his guest purporting to limit the innkeeper's liability to an amount less thar
that authorized by Georgia Code Ann. section 52-111 (1974) is contrary to public policy) and
Bishop v. Act-O-Lane Gas Serv. Co., 91 Ga. App. 154, 85 S.E.2d 169 (1954) (an exculpator5
clause that limited the gas company's liability for damage resulting from its negligence it
installing equipment and providing butane gas to the premises was held void as againsi
public policy because it would be contrary to safety regulations regarding such installatior
provided by statute and regulations).

50. 150 Ga. App. 113, 257 S.E.2d 199 (1979).
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lishing the analogy and holding that the malpractice provisions of Georgia
Code Ann. section 84-92452 apply to dentists as well as medical doctors.
The court reasoned that the failure of a dentist to perform within the
standards set forth by section 84-924 violates a statutory responsibility.
In implicitly concluding that the duty of a dentist to his patient is of
sufficient gravity to preclude its waiver, the court noted that the practice
of dentistry is a licensed profession regulated by the state for the protec-
tion of the public.5 3 Defendant argued that it conducted its clinic prima-
rily for the purpose of teaching and preparing students for the practice of
dentistry and that, therefore, the exculpatory clause was not only not
against public policy but was necessary to further the purpose and opera-
tion of the school. Commenting that the code section which authorizes
the practice of dentistry by students requires that treatment be "under
the supervision of a registered demonstrator," 5' the court said that the
teaching function of the clinic cannot be said to be of greater public inter-
est than the health and safety of dental patients.

Having found a public duty, the court examined six criteria set forth in
the leading case of Tunki v. Regents of University of California." Tunki
concerned an action for negligence against a charitable hospital by one of
its patients who had signed an exculpatory clause. The six criteria consid-
ered by the California Supreme Court in holding the hospital's exculpa-
tory clause invalid are: (1) whether it concerns a business of a type gen-
erally thought suitable for public regulation; (2) whether the party
seeking exculpation is engaged in performing a service of great impor-
tance to the public, which is often a matter of practical necessity for some
members of the public; (3) whether the party holds himself out as willing
to perform this service for any member of the public who seeks it, or at
least for any member coming within certain established standards; (4)
whether, as a result of the essential nature of the service, in the economic
setting of the transaction, the party invoking exculpation possesses a de-
cisive advantage of bargaining strength against any member of the public
who seeks his services; (5) whether, in exercising a superior bargaining
power the party confronts the public with a standardized adhesion con-
tract of exculpation, and makes no provision whereby a purchaser may
pay additional reasonable fees and obtain protection against negligence;
and (6) whether, as a result of the transaction, the person or property of
the purchaser is placed under the control of the seller, subject to the risk

51. 108 Ga. App. 318, 132 S.E.2d 791 (1963).
52. GA. CODE ANN. § 84-924 (1979).
53. See GA. CODE ANN. §§ 84-701 to -733 (1979 & Supp. 1981).
54. GA. CODE ANN. § 84-722 (1979).
55. 60 Cal. 2d 92, 383 P.2d 441 (1963).
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of carelessness by the seller or his agents.66 The court in Porubiansky
stated that all of the Tunkl criteria do not have to be met to find an
exculpatory clause invalid and added, by way of footnote, that this is es-
pecially true when a strong public interest is involved.5 7 The court re-
fused to accept Emory's argument that Emory and the charitable hospital
in Tunkl could be distinguished on the ground that Emory is a private
institution engaged primarily in the education of dental students and
does not hold itself out as a treatment facility. Finally, the court rejected
Emory's contention that the contract in issue was not one of adhesion
since plaintiff was not indigent, had paid for the clinic's services, and
could have gone elsewhere for treatment. The court held that the crucial
factor was that plaintiff was required to seek assistance from another
party with specialized knowledge, and that once having entered into a
relationship with the clinic, she was under its control.

Noting that the attending dentist was an employee of the clinic and not
a student, the court stated that it could not see any reason why an insti-
tution that trained professionals should be allowed to employ an exculpa-
tory clause because of its educational status. "The public interest of this
state would not be served if dentists, or a dential clinic vested with the
responsibility of training future dentists, were permitted to relieve them-
selves from liability for their own negligence."5 6

Concurring specially, Judge Birdsong expressed the opinion that stu-
dents should be able to employ exculpatory clauses to limit their liability
for acts of simple negligence when held to the standards required of the
profession for which they are preparing themselves. A student, he said,
should not be held to the same degree of professionalism as a fully quali-
fied member of the profession.

It is known generally that dental work performed by a student may be
obtained at a reduced rate. Common sense evinces the conclusion that
the patient exchanges the reduced rate for the training experience ob-
tained by the student and the invaluable teaching vehicle thus available
to the school. To deny the student and the school of this valuable "on
the job training" perforce would require the beginning professional to
obtain such on-the-job training through the medium of the first series of
patients available to the new dentist. Surely such an undesirable social
result should be avoided.B

Judge Birdsong noted that while it is true that a member of the profes-
sion is required to supervise, a student does the actual work.

56. Id. at -, 383 P.2d at 445-46.
57. 156 Ga. App. at 608, 275 S.E.2d at 168.
58. Id. at 610, 275 S.E.2d at 169.
59. Id. at 612, 275 S.E.2d at 170 (Birdsong, J., concurring).
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While it may be that Judge Birdsong's opinion represents a reasoned
view of the demands of public policy, the force of the majority opinion
should not be doubted. The majority specifically addressed Emory's con-
tention that Tunki was distinguishable on the ground that Emory was
engaged primarily in the teaching and training of dental students and
that the exculpatory clause furthered that purpose. 0 Under these circum-
stances, the practitioner seeking to take students outside the rule of
Tunki and Porubiansky can derive little solace from the fact that the
person performing the work on the plaintiff in Porubiansky was an em-
ployee of the clinic rather than a student.

In Deese v. Parks,6" the court of appeals considered the effect of an
exculpatory clause given by one spouse on the other spouse's right to sue
for loss of services and consortium. Plaintiffs wife, an employee of Koffee
Kart, was injured while working in the snack area of the Southwire Com-
pany's plant. Prior to her injury, she had signed an agreement in which
she agreed that she would "protect and hold harmless Southwire Com-
pany and its affiliates, their officers, employees and stockholders, from
any loss, damage, or harm resulting from a visit to Southwire's plant or
other facilities or from any occurrence while . . . on Southwire's prem-
ises" and would "make no claim against Southwire Company, its affili-
ates, their officers, employees and shareholders for any loss, damage,
harm or injury which [s]he might suffer while on the premises of
Southwire Company or its affiliates.""62 Plaintiff brought an action to re-
cover for loss of services and consortium. The trial court granted the mo-
tions for summary judgment filed by three of the defendants.

Reversing the judgment of the trial court, the court of appeals held
that although a wife may, by an exculpatory agreement, lose or give up
her right to recover for personal injuries arising from the wrongful con-
duct of another, the agreement does not affect her husband's commensu-
rate right to recover for loss of her services and consortium. This result
follows from the fact that the causes of action are separate and distinct,
and in favor of different parties.

IV. CONTRACTUAL WAIVER OF CONSTITUTIONAL RIGHTS

During the survey period, the Georgia Supreme Court ruled that a per-
son may waive in advance, by contract, his fifth amendment protection
against disclosure of income tax returns and other financial information. 3

In a property settlement, Mr. Feig agreed "upon the written request of

60. Id. at 608, 275 S.E.2d at 168.
61. 157 Ga. App. 116, 276 S.E.2d 269 (1981).
62. Id. at 117, 276 S.E.2d at 270-71.
63. Feig v. Feig, 246 Ga. 763, 272 S.E.2d 723 (1980).
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Mrs. Feig, or her attorney, to furnish Mrs. Feig copies of the first page o
his personal state and federal income tax returns . . . and a financis
statement as of the date of the request, provided such request is no
made more than each three (3) years, beginning three (3) years from th
date of this agreement."'" Pursuant to the agreement, Mrs. Feig re
quested that Mr. Feig furnish a current financial statement as well as th
first page of his state and federal income tax returns for the years 197
through 1978. Mr. Feig refused and Mrs. Feig filed a motion for con
tempt. Mr. Feig responded that intervening events were such that his ta
returns might tend to incriminate him and that, therefore, the informs
tion was privileged under the fifth amendment to the United States Con
stitution" as well as Georgia Code Ann. sections 2-113" and 38-1205.'
The trial court found Mr. Feig in contempt of court.

The Georgia Supreme Court affirmed the judgment of the trial cour
and held that the privilege against self-incrimination can be waived a
part of the quid pro quo of a property settlement agreement relating t
future income tax returns and financial information covering futur
financial events unknown at the time of entering into the contract. Th
court further held that when a person represented by counsel enters int
a property settlement agreement that has the necessary effect of waivin
a constitutional right, express notice of or reference to the waiver is no
required in order for the waiver to be effective.

The court aptly characterized the problem when it stated that it wa
"troublesome, with far reaching implications." 68 In this vein, it may hav
been of more comfort to the Bar if the court had cited some authority fo
its statement that "[h]eretofore it was generally thought that a litigant o
potential litigant could waive certain constitutional rights in advance, ani
that a person could waive by a contract of employment other constitu
tional rights, in futuro."9

V. DAMAGES AND ATTORNEYS' FEES

In Classic Restorations, Inc. v. Bean,70 the court of appeals asked the
the members of the bar note the distinction between the measure of dam
ages when the jury finds an express contract has been breached by
building contractor and when a contract has been breached by the ownel

64. Id. at 763-64, 272 S.E.2d at 724.
65. U.S. CONST. amend. V.
66. GA. CODE ANN. § 2-113 (1977).
67. GA. CODE ANN. § 38-1205 (1981).
68. 246 Ga. at 764, 272 S.E.2d at 724.
69. Id.
70. 155 Ga. App. 694, 272 S.E.2d 557 (1980).
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When an express contract is breached by the building contractor, the
proper measure of damages would be the difference in the fair market
value of the building or structure rendered by the contractor and the fair
market value of the building or structure as it ought to have been ren-
dered by the contractor." But, when "the contract is wrongfully breached
by the owner the contractor is entitled to recover damages measured by
his actual expenditure to the date of the breach, less the value of the
materials he has left on hand, plus the profit he would have realized in
the event of complete performance, but in no event to exceed the contract
price."72

The appellate courts of Georgia have clarified the law surrounding the
award of attorneys' fees under Georgia Code Ann. section 20-1404. 7

3 In
Georgia-Carolina Brick & Tile Co. v. Brown,74 defendant alleged that the
award of attorneys' fees was not authorized because plaintiffs were
awarded substantially less than they had demanded in actual damages.
Conceding that that rule had been followed in some cases, the court of
appeals said:

[We] fail to see more than a coincidental connection; the presence or
absence of bad faith on the part of a defendant lies solely in the evidence
of his conduct in dealings with the plaintiff out of which the suit arose
.. , and not in the plaintiff's ability to prove up his damages, which can
unquestionably be dependent on a spate of factors unrelated to the de-
fendant's moral culpability.76

Finding the rule totally unsupportable, the court expressly overruled the
portion of any case to the contrary.76

71. Id. at 700, 272 S.E.2d at 563.
72. Crankshaw v. Stanley Homes, Inc., 131 Ga. App. 840, 842, 207 S.E.2d 241, 243

(1974); accord, Williams v. Kerns, 153 Ga. App. 259, 265 S.E.2d 605 (1980). The court listed
the following cases as containing other acceptable formulae in breaches of construction con-
tracts: Ayers Enterprises v. Adams, 131 Ga. App. 12, 205 S.E.2d 16 (1974); Mabry v. Hen-
ley, 123 Ga. App. 561, 181 S.E.2d 884 (1971); Windsor Forest, Inc. v. Rocker, 115 Ga. App.
317, 154 S.E.2d 627 (1967); Crowe v. Holloway Dev. Corp., 114 Ga. App. 856, 152 S.E.2d 913
(1966); Wilson v. Black, 114 Ga. App. 735, 152 S.E.2d 755 (1966); McKee v. Wheelus, 85 Ga.
App. 525, 69 S.E.2d 788 (1952).

73. GA. CODE ANN. § 20-1404 (1977). This section provides: "The expenses of litigation
are not generally allowed as a part of the damages; but if the defendant has acted in bad
faith, or has been stubbornly litigious, or has caused the plaintiff unnecessary trouble and
expense, the jury may allow them."

74. 153 Ga. App. 747, 266 S.E.2d 531 (1980).
75. Id. at 750, 266 S.E.2d at 536.
76. Id. at 752, 266 S.E.2d at 537. The court listed the following cases as overruled in

part: Southern Bell Tel. & Tel. Co. v. C & S Realty Co., 141 Ga. App. 216, 233 S.E.2d 9
(1977); Bruyles v. Johnson, 103 Ga. App. 102, 118 S.E.2d 734 (1961); Simonton Constr. Co.
v. Pope, 95 Ga. App. 211, 97 S.E.2d 590 (1957), rev'd on other grounds, 213 Ga. 360, 99
S.E.2d 216 (1957); Schafer Baking Co. v. Greenberg, 51 Ga. App. 324, 180 S.E.499 (1935).
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The court of appeals upheld this ruling in a subsequent case, Ballenge
Corp. v. Dresco Mechanical Contractors,7 which is notable in one othe
respect. In Ballenger, plaintiffs alleged that the trial court erred in per
mitting defendant to recover attorneys' fees under section 20-1404.7 8 A]
though plaintiffs cited several cases for the proposition that a defendan
may not avail himself of that section, the court readily distinguishel
them on the ground that defendant in the case sub judice had asserte,
claims for relief entirely independent of the simple assertion that plain
tiffs had acted in bad faith in filing suit against him. Section 20-140
should, the court said, be read to permit any party asserting a viabl
independent claim to recover attorneys' fees whenever the statutory crite
ria are met.

During the survey period, the Georgia Supreme Court decided whethe
the standard of review for bad faith refusals to pay insurance claim
under Georgia Code Ann. section 56-1206 T

7 should have been used by th
court of appeals in reviewing an award of attorneys' fees made pursuan
to Georgia Code Ann. section 20-1404. 80 In Ken-Mar Construction Co.
Bowen,sl the supreme court disapproved the application of any rule tha
would deny an award of attorneys' fees to a plaintiff on review if the evi
dence would support a verdict in accordance with the defendant's conter
tions. The court said that this is an "any evidence rule" that would virtu
ally preclude the award of attorneys' fees. The proper rule, said the courl
is that the judgment should be affirmed if there is any evidence to sup
port it and it can not be said as a matter of law that there was a reason
able defense. Therefore, the court of appeals should have used the star
dard of review adopted in Colonial Life & Accident Insurance Co.
McClain,"2 concerning recoveries under section 56-1206 to review th
award of attorneys' fees under section 20-1404. 83

77. 156 Ga. App. 425, 274 S.E.2d 786 (1980).
78. GA. CODE ANN. § 20-1404 (1977).
79. GA. CODE ANN. § 56-1206 (1977). The standard of review for bad faith refusals to ps

insurance claims under this section was adopted in Colonial Life & Accident Ins. Co.
McClain, 243 Ga. 263, 253 S.E.2d 745 (1979).

80. GA. CODE ANN. § 20-1404 (1977).
81. 245 Ga. 676, 266 S.E.2d 796 (1980).
82. 243 Ga. 263, 254 S.E.2d 380 (1979).
83. Section 56-1206 and section 20-1404 have often been compared because they ai

based on identical policy considerations. See 245 Ga. at 676, 266 S.E.2d at 796. Howeve
this association has lead to at least one undesirable result. In Georgia-Carolina Brick & Ti
Co. v. Brown, 153 Ga. App. 744, 266 S.E.2d 531 (1980), the court recognized that confusic
existed on the question of whether attorneys' fees should be awarded when a plaintiff
awarded substantially less than the actual damages he sought. According to the court i
Brown, the seeds of this confusion were the earlier cases of Southern Mut. Ins. Co. v. Tul
nley, 100 Ga. 296, 27 S.E. 975 (1897) and Queen Ins. Co. v. Peters, 10 Ga. App. 289, 73 S.]
536 (1912). Turnley and Peters, however, were cases that concerned the award of attorney
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VI. OTHER NOTEWORTHY CASES

During the survey period, the Georgia Supreme Court had occasion to
decide whether a contract provision which provides that the contract is
contingent upon the purchaser being able to secure adequate financing
allows the seller to rescind or reject the contract for lack of mutuality."'
After an exchange of offers, appellants paid 1000 dollars earnest money to
the real estate broker representing appellee to secure the property in is-
sue. Shortly after appellants accepted appellees' counteroffer, appellees
received a more favorable offer and entered into a second contract to con-
vey the property in issue. This contract required appellees to defend any
action arising from the first contract. The day after entering into the
agreement with appellants, appellees attempted to reject the first con-
tract "on the basis that the terms of such purported contract were too
vague and indefinite to be enforceable, there thereby being no mutuality
of obligation thereunder.""8 Appellants were prepared to close on the date
set for closing but appellees did not close. Appellants brought an action
for specific performance of the contract.

Rejecting appellees' contention that the contract lacked mutuality of
obligation, the court held that mutuality is not essential when there is
consideration other than mutual promises. Payment of the earnest money
by appellants and appellees' promise to convey the property constituted
adequate consideration for the contract. s6 In so holding, the court over-
ruled Potts v. Smith 7 and Alodex Corp. v. Brawner."

Appellees argued that the contract was void because the financing con-
dition created a contingency that allowed appellants to escape from the
contract at any time without liability and because purchasers may not be
given this freedom under Georgia law. The court rejected the argument
on the ground that the purchaser has an implied duty to diligently seek
to fulfill the financing condition. "Because of this implied duty a contract
for the sale of real property which is conditioned upon the purchaser's
ability to obtain a loan is not unenforceable for lack of mutuality of obli-
gation."89 The appellees' final argument, that the entire contract was illu-

fees under the predecessor to section 56-1206.
84. Brack v. Brownlee, 246 Ga. 818, 273 S.E.2d 390 (1980).
85. Id. at 818, 273 S.E.2d at 391.
86. In support of its position, the court cited the following authority: Crawford v.

Baker, 207 Ga. 56, 60 S.E.2d 146 (1950); RESTATEMENT (SECOND) OF CONTRACTS §§ 77, 81
(Ten. Draft No. 2 1965); IA A. CORBIN, CONTRACTS § 152 (1963); J. CALAMARI & J. PERILLO,
CONTRACTS §§ 67-75 (1970); 17 AM. JUR. 2d Contracts §§ 104 to 108 (1964); 6 ENCYCLOPEDIA
OF GEORGIA LAW, Contracts § 39 (1978). 246 Ga. at 819, 273 S.E.2d at 391.

87. 134 Ga. App. 737, 215 S.E.2d 697 (1975).
88. 134 Ga. App. 630, 215 S.E.2d 527 (1975).
89. 246 Ga. at 819, 273 S.E.2d at 391.
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sory for lack of mutuality because the financing condition was vague an
not binding on appellants, was summarily dismissed by the court on t
ground that mutuality is not required when there is consideration for
contract other than mutual promises alone.90

On motion for rehearing, 1 the court stressed that it did not hold that
purchaser who makes a good faith effort to obtain financing will lose h
earnest money if he is unable to obtain financing and fulfill his contra(
tual obligations. Although the intent of the parties will be determinativ
a purchaser may be entitled to recover his earnest money even though b
was unable to obtain financing after making a good faith effort.92 If th

purchaser does not make a good faith effort, however, the general rule j
that he would forfeit his earnest money.9" The supreme court also en
phasized that its opinion did not state how to categorize a financing cor
tingency. The court recognized the general view that a financing contir
gency clause creates a condition precedent to the performance of t
primary contractual obligations."

In a case concerning an option to extend a timber lease, the Georgi
Supreme Court held that an extension may be exercised at any time du
ing the extension period if the option is for a single, fixed period and n
additional consideration is necessary before, at, or after exercise of tb
option.' 5 Hornbuckle Farms gave the Container Corporation of Americ
(CCOA) a timber lease under which CCOA had "ample time to cut an

90. On motion for rehearing, appellees cited several cases which held that a contra
containing a vague financing provision lacks mutuality and is not a valid contract. The si
preme court held that the basis for these decisions was implicitly overruled by the case sL
judice. By footnote, the court listed the following cases as overruled: Barton v. E. D. Ma
tin Co., 142 Ga. App. 586, 236 S.E.2d 555 (1977); Bell v. Babb, 139 Ga. App. 695, 229 S.E.2
511 (1976); Kenimer v. Thompson, 128 Ga. App. 253, 196 S.E.2d 363 (1973); Brady
Poulos, 121 Ga. App. 35, 172 S.E.2d 437 (1970); Cole v. Cutler, 96 Ga. App. 891, 102 S.E.2
82 (1958); Lightfoot v. King, 25 Ga. App. 80, 102 S.E. 468 (1920). 246 Ga. at 821 n.1, 21
S.E.2d at 392 n.1.

91. 246 Ga. at 821, 273 S.E.2d at 392.
92. The court cited 3A A. CORBIN, CoNTRCrs § 629A (1960) in support of this propos

tion. 246 Ga. at 822, 273 S.E.2d at 393.
93. 246 Ga. at 822, 273 S.E.2d at 393.
94. The court cited 77 AM. Jun. 2d Vendor and Purchaser § 66 (1975) in support of th

proposition. Compare 3A A. CORBIN, CoNTRAcTs § 629A n.22.15 (Supp. 1971), also quoted 1
the court:

To this treatise, it appears that there was a valid contract of purchase and sale,
one term of which provided for the obtaining of the loan .... It is reasonable to
hold that the obtaining of the loan was a condition precedent to the duty of both
parties to render their promised performances (and not a condition precedent to
the existence of a valid contract.)

246 Ga. at 822, 273 S.E.2d at 393 (emphasis added).
95. Container Corp. of America v. Hornbuckle Farms, Inc., 246 Ga. 651, 272 S.E.2d 3(

(1980).



CONTRACTS

remove said trees not to exceed two years, with right to extend for an
additional six months at the option of the Buyer."" CCOA entered the
land and began to cut timber, but was not on the land at the expiration of
the two year period. During the two year period, CCOA did not give any
indication to Hornbuckle Farms, by word or deed, that it would exercise
its option to extend the lease. When CCOA reentered the land two or
three months after the expiration of the two year period, Hornbuckle
Farms ordered it off the land because it had not exercised its option prior
to the .expiration of the original term. CCOA brought a petition to enjoin
Hornbuckle Farms from interfering with its cutting operations, and the
trial court granted Hornbuckle Farms' motion for summary judgment.
CCOA contended that the extension occurred automatically because

the option was not subject to any conditions and its exercise did not re-
quire any payment of consideration beyond that paid on execution of the
original lease.9 7 Conceding that CCOA was not required to exercise its
option in any particular manner, Hornbuckle Farms asserted that Georgia
law required CCOA to exercise the option in some manner within the two
year period.

After a brief review of Georgia law, the supreme court distinguished
each of the cases cited" on the grounds that each concerned an agree-
ment requiring the payment of additional consideration for any extension
beyond the original term and that each involved an extended term which
was indefinite and would only become definite after the optionee ex-
pressed the length of extension desired. In contrast, the extension in issue
was for a single, fixed period which had been purchased by the original
consideration. CCOA was only required to exercise the option "by some
act manifesting their intention."" The act of reentering and cutting tim-
ber, the court held, was sufficient notice; CCOA could have expressed its
intention by either remaining on the premises after the two year term or
by reentering at any time during the six months of the extension term.
The six month term, however, does not run from the date of reentry; if
the optionee reenters during the six month term, he is only entitled to

.stay for the period remaining in the term.
Stating that the majority was saying that the agreement was the same

96. Id. at 651, 272 S.E.2d at 310.
97. CCOA cited Russell v. Taylor, 222 Ala. 312, 131 So. 887 (1930), in support of its

contention. 246 Ga. at 652, 272 S.E.2d at 310.
98. Hardin v. Chambliss, 202 Ga. 247, 42 S.E.2d 566 (1947); Hines Lumber Co. v. Lewis,

173 Ga. 131, 159 S.E. 851 (1931); Starling v. Shaw, 150 Ga. 700, 105 S.E. 299 (1920); Shaw v.
Bray, 147 Ga. 567, 94 S.E. 1008 (1918); Taylor v. West, 142 Ga. 193, 82 S.E. 518 (1914);
Edmondson v. Boyd Lumber Co., 34 Ga. App. 274, 129 S.E. 168 (1925). 246 Ga. at 652-53,
272 S.E.2d at 310-11.

99. 246 Ga. at 653, 272 S.E.2d at 311 (quoting Hardin v. Chambliss, 202 Ga. 247, 247 42
S.E.2d 566, 566 (1947)).
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as a lease for two and one-half years, Justice Hill dissented. 100 He reE
soned that the parties could have entered into a two and one-half yea
agreement if they had intended to do so. Based on the Georgia cases du
tinguished by the majority, Justice Hill would have found that the oF
tionee must have either been on the property at the expiration of th
original term or given oral or written notice of its intention to exercise th
option prior to the expiration of the original term.

The construction of a different type of time provision divided the Geoi
gia Court of Appeals. In McCafferty v. Herring,011 plaintiff brought sui
to recover the proceeds of a note executed pursuant to a divorce settle
ment. By the terms of the divorce settlement, defendant was required t
execute a 22,000 dollar, noninterest bearing note "due and payable upo
the sale or transfer of the residence of the Husband or upon the death c
the Husband. 10 2 Although defendant had not died or sold the residenc
plaintiff brought suit and alleged that the note was due since a reasonab
amount of time for sale of the residence had expired. Defendant cor
tended that the terms of the divorce settlement and the note controlle
the time of payment and that, therefore, payment was not due until th
occurrence of one of the specified events.

In affirming the judgment of the trial court, the court of appeals hel
that the agreement and note sub judice created an absolute liability o:
defendant to pay, but plaintiff was not entitled to immediate paymen
because the note and agreement specifically set forth a time for paymen
which would necessarily occur at some future date. The court said that I
Gregg Ivey, Inc. v. Land08 does not stand for the proposition that
promise to pay, if absolute, is enforceable within a reasonable time rc
gardless of any time limitations set forth in the agreement. Rather, th
court in Land held that payment must be made within a reasonable tim
if the agreement provides for the payment of an existing liability on th
happening of an event that does not happen.1 Since it was inevitable i
McCafferty that one of the events in the note and the agreement woul,
occur, plaintiff was not entitled to payment on the note until that timi
The court said that although denying immediate payment of the not

100. Id. at 654, 272 S.E.2d at 312 (Hill, J., dissenting).
101. 157 Ga. App. 699, 278 S.E.2d 436 (1981).
102. The promissory note executed by defendant did not provide for payment upon h:

death. The trial court held that this omission was inadvertant and construed the divorc
agreement and the note together to supply the missing provision.

103. 148 Ga. App. 667, 252 S.E.2d 88 (1979).
104. In Land, two promissory notes for $10,000 each were executed, which were due an

payable at the time the 30th of 32 lots of a certain subdivision were sold. The subdivisio
was subsequently foreclosed upon. The payees of the notes brought suit and alleged that th
foreclosure was a sale within the meaning of the notes. Defendant alleged that the notA
could never be due and payable since the foreclosure prevented the sale of the 30th lot.
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might thwart a reasonable purpose of the divorce settlement agreement,
the parties could have avoided this result by contract provision.

The majority opinion and the dissent did not disagree that the defen-
dant husband's obligation to pay was absolute; they disagreed on the sig-
nificance of that fact. While the absolute obligation to pay was not viewed
as controlling by the majority, the dissenting judges felt that when the
obligation to pay is an absolute one, the obligation is due and payable at
the expiration of a reasonable time for effecting the event triggering pay-
ment. In support of their argument, the dissenting judges noted that
other states apply the principle that an obligation payable upon the sale
of certain land is normally payable after a reasonable time for effecting
the sale has lapsed.

If the instrument, read in the light of the surrounding circumstances,
shows that the debt is an absolute one, it is reasonable to suppose that
the parties intended that a reasonable effort should be made to cause the
event to happen within a reasonable time... [W]here the promise is to
pay out of a fund to be realized in a certain way, there is an implied
obligation to use reasonable diligence in performing the act upon which
payment is contingent. In default of such diligence, payment becomes
due without performance of the condition.'"8

While the rule sought to be applied by the dissent is the majority rule
and probably represents the better view, the cases cited for the proposi-
tion that Georgia follows the majority rule followed the teaching of the
Land case"" and failed to address the point of distinction raised by the
majority opinion. The majority distinguished between the situation in
which the event triggering payment was no longer possible and the case
sub judice, in which the event was certain to happen.10' In every case
cited by the dissent, the event giving rise to an immediate obligation to
pay was no longer possible. 08

105. 157 Ga. App. at 703, 278 S.E.2d at 439 (quoting 17 Am. JUR. 2d Contracts § 339
(1964)) (Quillian, C.J., dissenting jointed by McMurray and Sognier, J.J.).

106. In fact, the dissenters cited Land as supporting their proposition that Georgia fol-
lows the majority rule. 157 Ga. App. at 703, 278 S.E.2d at 439.

107. Defendant was certain to die even if the residence was never sold.
108. The dissenting judges cited the following cases in addition to Land: Eaton v. Yar-

borough, 19 Ga. 82 (1855) (defendant's intestate reaffirmed a promissory note barred by the
statute of limitations and told plaintiff that he would pay it after he finished building a
certain church; the intestate died before completing the church); Rosing v. Dwoskin Deco-
rating Co., 141 Ga. App. 617, 234 S.E.2d 128 (1977) (the parties agreed that defendant could
reduce his indebtedness to plaintiff by commissions or finder's fees; plaintiff transferred
defendant's account to a successor corporation and thus prevented defendant's perform-
ance); MacLeod v. Belvedale, Inc., 115 Ga. App. 444, 154 S.E.2d 756 (1967) (plaintiff loaned
defendant money to be repaid when defendant secured a construction loan; defendant was
unable to obtain the loan). 157 Ga. App. at 702-03, 278 S.E.2d at 439.
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In a case of first impression in Georgia, " the court of appeals consid-
ered the issue of whether the contractor or the owner bears the risk of
loss with respect to a partially completed building under a contract for
repair. The material facts of the case were stipulated. Defendant owned a
residence that was partially destroyed by fire. The fair market value of
the portion of the residence surviving the fire was 8000 dollars and defen-
dant's insurer paid him 28,505.50 dollars pursuant to his homeowner's
policy. Defendant contracted with plaintiff to repair the fire damage to
the residence and reinsured the property. When the repair work was
ninety-five percent complete, a second fire "of unknown origin . ..not
attributable to the negligence or fault of either. . .[defendant or plain-
tiff] completely destroyed the entire premises."110 Defendant recovered
34,222.04 dollars on his renewed homeowner's policy. Plaintiff brought an
action to recover the reasonable value of the material and services sup-
plied under the contract.

The court of appeals adopted the general rule that one who has con-
tracted to erect a building, or to construct some other physical object in
its entirety, is not discharged by the destruction of the partially -com-
pleted object; therefore, there is no obligation on the other party to pay
anything for the destroyed part performance.1 ' In the case of a contract
for repair and additions to existing buildings, however, one is discharged
by the destruction of the building after partial performance, and there-
fore does have a right to recover for the repairs or additions made prior to
their destruction.1 1 2 Although the parties stipulated that the contract in
issue was a contract for repair, the court proceeded to consider the ear-
marks of a contract for repair.118 The court concluded that a contract for
repair depended on the existence of a specific physical object without

109. Fowler v. Insurance Co. of N. America, 155 Ga. App. 439, 270 S.E.2d 845 (1980).
110. Id. at 440, 270 S.E.2d at 845.
111. The court quoted Professor Corbin as follows:

One who has contracted to erect a building, or to construct some other physical
object, is not discharged from his duty by the fact that fire or flood destroys his
partly completed work. All the risks during performance are his, up to the time of
completion and delivery of the result. Even though at the time of destruction the
work was almost finished, the contractor is not discharged. This being so, there is
no duty on the other party, either contractual or quasi contractual, to pay any-
thing for the part performance that has been destroyed.

Id. at 440, 270 S.E.2d at 846 (quoting 6 A. CORBIN, CONTRACTS § 1369 (1962)). In addition,
the court cited Midwest Lumber Co. v. Dwight E. Nelson Constr. Co., 188 Neb. 308, 196
N.W.2d 377 (1972).

112. The court quoted 6 A. CORBIN, CONTRACTS § 1370 (1962) in support of this proposi-
tion and cited Annot., 28 A.L.R.3d 788 (1969). 155 Ga. App. at 441, 270 S.E.2d at 846.

113. The court considered this determination necessary because plaintiff could not be
said to have contracted to erect a building, but neither could the portion of defendant's
residence remaining after the first fire be classified as a building.
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which performance of the contract would be impossible. 4 Finding that
the contract in question was a contract for repair, as stipulated, the court
held that the destruction of the underlying structure excused plaintiff's
performance and that he was, therefore, entitled to recover the reasonable
value of the repairs made up to the time of the residence's destruction.

What is the effect of subleasing property for a period longer than the
primary lease? In Guilden v. Newberry Wrecker Service, Inc.,11 plaintiff,
Newberry Wrecker, subleased certain property from defendant, Guilden,
for a term of five years ending October 31, 1975, under a standard form
lease agreement referring to defendant as lessor and plaintiff as lessee.
Guilden did not, however, own the property. He had leased the property
for a term ending July 31, 1972, from the Atlanta & West Point Railroad.
After the sublease had been executed, the owner of Newberry Wrecker
sold his interest in the corporation to Mr. Brooks and two others. Mr.
Brooks, in his capacity as president of Newberry Wrecker, called an offi-
cial of the railroad in September 1971, and indicated that he was aware
that Guilden's lease expired in 1972. Although he inquired into leasing
the property directly from the railroad, no agreement was ever reached.
Mr. Brooks died shortly thereafter and Mr. Courdin became president of
Newberry Wrecker. Plaintiff alleged that Mr. Courdin made substantial
improvements on the property in reliance on the five year lease.

After expiration of Guilden's lease with the railroad, Newberry Wreck-
er continued to occupy the premises and paid rent to Guilden until Octo-
ber 1973, when the railroad notified Guilden that it desired possession of
the property. Newberry Wrecker vacated the premises four months later
and brought an action against Guilden for breach of contract. Guilden
answered by saying that the parties intended to lease the premises for the
period of his contract with the railroad and that the later expiration date
on the lease was the result of mutual mistake. He further alleged that
Newberry Wrecker fraudulently placed the 1975 date on the lease and
was estopped by laches and its prior knowledge of his lease with the rail-
road. The trial court granted a directed verdict for Newberry Wrecker.

114. Among other authority, the court relied on LaGasse Pool Constr. Co. v. City of Fort
Lauderdale, 288 So. 2d 273 (Fla. Ct. App. 1974), in which the Florida District Court of
Appeals stated the general rule as follows:

In the case of contracts to repair, renovate, or perform work on existing structures,
the general rule is that total destruction of the structure of res which is the sub-
ject matter of the contract, without fault of either the contractor or owner, excuses
performance by the contractor and entitles him to recover for the value of the
work done.

Id. at 274. The Georgia Court of Appeals noted that defendant's residence after the first fire
was more nearly a "structure" than a "building." 155 Ga. App. at 441 n.2, 270 S.E.2d at 846
n.2.

115. 154 Ga. App. 130, 267 S.E.2d 763 (1980).
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In reversing the judgment of the trial court, the court of appeals cor
cluded that Guilden had knowingly sublet the premises for three yeaz
past the term of his own lease. Nevertheless, relying on Rosen v. Wolff,"
the court held that

[a] sublessee is bound by the rights of his lessor; he is charged with no-
tice by implication of every fact affecting the rights of his lessor, and
discoverable by examination of his lessor's lease with the owner; and of
every fact with which he by reasonable diligence ought to have become
acquainted.

117

Having held that Newberry Wrecker had constructive notice that Guil
den's lease expired in July 1972, the court went on to find that so much €
the contract purporting to lease past that date was without consideratiox

[W]here impossibility of performance is, in point of law, known to both
parties at the time of making the agreement, there can be no intention of
performing it on the one side and no expectation of its being performed
on the other, and therefore one of the essentials of a valid promise,
namely a legal consideration, is wanting. 118

Since Newberry Wrecker did not allege any fraud, misrepresentation, c
deceit on the part of Guilden, there was no remedy for it in law or equitl

Judge Smith, concurring specially, thought the majority went far b
yond the dispositive determination that there remained important quei
tions of fact for resolution by the jury in the case sub judice.11 He ei
pressly rejected the notion that Rosen, relied on by the majority, could b
extended by analogy to attribute constructive knowledge of the terms (
the primary lease to a sublessee as a matter of law when it appeared frox
the record that the sublessor knowingly withheld the fact of the existenc
of a primary lease from the sublessee.1 2

0 In addition, Judge Smith ei
pressed the opinion that a sublessee would not necessarily be barred frox
recovering damages if he had actual knowledge of the expiration date (
the sublessor's lease prior to signing the sublease. Quoting Corpus Jur
Secundum, he said that the reasonableness of the sublessee relying on th
sublessor's representations concerning the duration of the sublessee'
leasehold would remain a major issue.

116. 152 Ga. 578, 110 S.E. 877 (1922).
117. 154 Ga. App. at 132, 267 S.E.2d at 765.
118. Id. at 133, 267 S.E.2d at 765-66. The court cited the following authority for th

proposition: Runyan v. Culver, 168 Ky. 45, 181 S.W. 640 (1916); 17A C.J.S. Contracts
462 (1963).

119. 154 Ga. App. at 133, 267 S.E.2d at 766 (Smith, J., dissenting).
120. Rosen concerned the question of whether a sublessee was bound by a restrictil

covenant in the primary lease of which he had actual notice.

[Vol. 3



1981] CONTRACTS

[A] lessee who sublets for a term longer than his own is liable to the
sublessee for the damages resulting from his eviction before the expira-
tion of the sublease; and this liability is not affected by the fact that the
sublessee knows that the head lease will expire before the sublease,
where he relies on the lessee's representations that he may occupy the
premises for the full term of the sublease."'

In Jones Mercantile Co. v. Lyn-Har, Inc.,122 the Georgia Supreme
Court granted certiorari to complete the court of appeals' statement of
the applicable principle of law. The court of appeals stated the principle
as follows:

"Where a contractor abandons his contract, 'the cost of completing the
work is to be deducted from the contract price in order to ascertain the
amount up to which the subcontractors may claim liens; and if such de-
ductions, together with payments previously made to the contractor,
equal or exceed the entire contract price, then of course the subcontrac-
tors and materialmen have no lien, since there is nothing due under the
contract' ... ",23

The supreme court said that to this principle must be added the proviso
that "the owner is required to show that the sums paid to the contractor
were properly appropriated to the materialmen and laborers or that the
contractor's statutory affidavit concerning such indebtedness had been
obtained.""2'

In Shipman v. Horizon Corp.,15 the Georgia Supreme Court restated
the law concerning the tolling of the statute of limitations by fraud. The
court reaffirmed that only actual fraud tolls the statute of limitations
within the meaning of Georgia Code Ann. section 3-807;1"6 constructive
fraud does not toll the statute. 1 7 The court said that actual fraud which

121. 154 Ga. App. at 135, 267 S.E.2d at 767 (quoting 51C C.J.S. Landlord & Tenant § 49
(1968)).

122. 245 Ga. 812, 267 S.E.2d 251 (1980).
123. Jones Mercantile Co. v. Lyn-Har, Inc., 152 Ga. App. 798, 798, 264 S.E.2d 270, 270

(1979), vacated, 245 Ga. 812, 267 S.E.2d 251 (1980) (quoting E. Smith Heating & Air Condi-
tioning, Inc. v. Biggers, 139 Ga. App. 216, 217, 228 S.E.2d 203, 204 (1976)).

124. 245 Ga. at 813, 267 S.E.2d at 252. In a subsequent application of the supreme
court's decision in Jones Mercantile, the court of appeals held that any conflicting language
or contrary ruling in Thompson v. Brannen Bldg. Supply, 153 Ga. App. 4, 264 S.E.2d 498
(1980), must yield. Pugh v. Wood, 156 Ga. App. 91, 274 S.E.2d 106 (1980).

125. 245 Ga. 808, 267 S.E.2d 244 (1980).
126. GA. CODE ANN. § 3-807 (1975). This section provides: "If the defendant, or those

under whom he claims, shall have been guilty of a fraud by which the plaintiff shall have
been debarred or deterred from his action, the period of limitation shall run only from the
time of the discovery of the fraud."

127. A definition of constructive fraud can be found in Georgia Code Ann. section 37-702
(1979).
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tolls the statute arises in two different circumstances that must be distin
guished to properly apply the rule concerning silence of the defraudinj
party and the duty to disclose.

When the basis of the plaintiffs action is actual fraud, the statute o,
limitations is tolled until the fraud is discovered or should have been dis
covered. No other independent fraudulent act is required to toll the stat
ute and the silence of the defrauding party is treated as a continuation o
the original fraud. When the gravamen of the plaintiff's action is othe
than actual fraud, however, there must be a separate and independent ac
of actual fraud which debars and deters the plaintiff from bringing thf
action before the statute of limitations is tolled. Silence is not a continua,
tion of the original actual fraud because there is none. Unless there is
duty between the parties to make a disclosure, mere silence is not suffi
cient to toll the statute of limitations when the gravamen of the origina
action is other than actual fraud.112 When such a duty exists because of 1
relationship of trust and confidence between the parties, the statute ii
only tolled until the fraud is or should have been discovered.

128. For example, when the action is for constructive fraud, negligence, or breach of
contract.
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