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During the survey period, legislative developments of significance in the
commercial law area were sparse. Accordingly, while a few statutory
changes will be mentioned, the primary focus of this article will be on
cases of note decided by the court of appeals and the supreme court.

I. SECURED TRANSACTIONS

On the legislative front, the definition of "public sale" in section 1-
201(31A) of the Georgia Uniform Commercial Code was revised' in an
effort to resolve a possible conflict between that section and subsections
7-206(2) and (3)2 of the Commercial Code.3 Prior to the amendment,' the
definition of "public sale" required advertisement at least once a week for
two weeks in a newspaper in which sheriffs' advertisements were pub-
lished in the county where the sale was to be held. Yet, section 7-206(2)
authorized sale by a warehouseman "at public sale" after a single adver-
tisement or posting under certain conditions, and section 7-206(3) author-
ized a public sale by a warehouseman without advertisement under cer-
tain circumstances. The amendment is designed to create exceptions to
the two week advertising requirement in instances where the Commercial
Code expressly reduces or eliminates that requirement.

* Partner in Kilpatrick & Cody, Atlanta, Georgia. Duke University (A.B., 1964); Harvard
University (L.L.B., 1967). Member of the State Bars of Georgia and California.

** Associate with Kilpatrick & Cody, Atlanta, Georgia. Boston University (B.A., 1974);
University of California at Los Angeles (J.D., 1977).

1. GA. CODE ANN. § 109A-1-201(31A) (1979), as amended by 1981 Ga. Laws 634; see GA.
CODE ANN. § 109A-1-201(31.1) (Supp. 1981).

2. GA. CODE ANN. § 109A-7-206(2)-(3) (1979).
3. The Georgia Uniform Commercial Code (GA. CODE ANN. tit. 109A (1979)) is referred

to hereinafter in text as the "Commercial Code".
4. 1981 Ga. Laws 634.
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In United States v. Waterford No. 2 Office Center,5 the court of ap-
peals and the supreme court were faced with the interplay between sec-
tions 9-301(1)(b)' and 9-401(2)7 of the Commercial Code. A secured
creditor filed its financing statement in the wrong county, but notified the
debtor's landlord that it claimed a security interest in certain collateral.
Subsequently, the landlord obtained a judgment against the debtor for
past due rent and levied on the secured party's collateral. Prior to the
July 1, 1978 amendments to the Commercial Code, the lien creditor
would not have prevailed under section 9-301(1)(b) because only a lien
creditor without knowledge of the security interest took priority over an
unperfected security interest.' The July 1, 1978 amendments removed
the knowledge exception, 9 and the deletion proved fatal to the secured
party's position. In a valiant effort to salvage the situation, the secured
party pointed to section 9-401(2), which provides that a filing made in
good faith in an improper place is effective "with regard to collateral cov-
ered by the financing statement against any person who has knowledge of
the contents of such financing statement."10 The secured party argued
that when it made its claim known to the landlord, the landlord there-
after was charged with knowledge of the contents of the financing
statement.

The court of appeals saw a direct conflict in the two sections and, based
on the legislative history of section 9-301(1)(b), ruled that section 9-
401(2) must be construed as applicable only to persons other than lien
creditors. On certiorari, the supreme court affirmed the judgment, but re-
fused to carve out an exception in section 9-401(2) for lien creditors.
Rather, it found that notice of the secured party's claim of a security
interest was not equivalent to knowledge of the contents of the misfiled
financing statement and that no conflict between the two sections was
presented by the facts of the case."

In Farmers Bank v. Hubbard," the supreme court alleviated, to some
extent, the consequences of noncompliance with section 9-504 of the
Commercial Code" in disposing of collateral after default. Generally,
under Georgia law, failure to comply with section 9-504 results in an ab-

5. 154 Ga. App. 9, 267 S.E.2d 264, aff'd on other grounds, 246 Ga. 475, 271 S.E.2d 790
(1980).

6. GA. CODE ANN. § 109A-9-301(1)(b) (1979).
7. GA. CODE ANN. § 109A-9-401(2) (1979).
8. 1962 Ga. Laws 156, 397.
9. GA. CODE ANN. § 109A-9-301(1)(b) (1979).
10. GA. CODE ANN. § 109A-9-401(2) (1979).
11. See generally, J. WHITE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM

COMMERCIAL CODE § 23-15 (1972).
12. 247 Ga. 431, 276 S.E.2d 622 (1981).
13. GA. CODE ANN. § 109A-9-504 (1979).

[Vol. 33



COMMERCIAL LAW

solute bar to obtaining a deficiency judgment."' In Hubbard, the court
recognized an exception when the only commercially unreasonable aspect
of the disposition is the inadequacy of the sale price. The court held that,
in that circumstance, the creditor can recover a deficiency "in the amount
of the debt (plus or minus any payments or charges properly applicable
to the disposition) less the fair and reasonable value of the collateral
proved by the creditor (if the resale price is less than the fair and reason-
able value proved)."'" In addition, the court held that (i) there is a pre-
sumption that the value of the collateral equals the debt, which must be
overcome by the creditor, and (ii) that the price obtained at a legally ad-
vertised and conducted foreclosure sale does not constitute evidence of
the value of the collateral.' 6 Accordingly, when collateral has been dis-
posed of at a public sale, the creditor must be prepared to present evi-
dence, independent of the foreclosure sale price, of the value of the collat-
eral. Whether the price obtained at a private sale under section 9-504
would have evidentiary value in a deficiency action is not clear from the
opinion.

One is tempted to question how, in theory, every other aspect of a sale
could have been commercially reasonable if a commercially unreasonable
price was obtained. Such intellectual quibbling, however, ignores reality.
Public auctions in distress situations, no matter how well advertised,
often do not result in spirited competitive bidding. Nonetheless, the cred-
itor may be compelled to follow that procedure because of either statu-
tory mandate 7 or commercial realities, such as the cost of continued
carry of the goods. A secured creditor should not be permitted to estab-
lish a huge deficiency by bidding a grossly inadequate price; by the same
token, however, the law should not exact total forfeiture of a deficiency
claim when the creditor has made a reasonable effort to comply but the
sales price is something less than what a court later determines the value
of the collateral to have been. The Hubbard case seems to be a reasonable
accommodation of competing interests in this area, provided that realistic
standards evolve for determining "fair and reasonable value" in a fore-
closure context.

In Commercial Credit Equipment Corp. v. Bates,'8 the interplay be-
tween Articles 2 and 9 of the Commercial Code' 9 was presented. In that
case, an individual bought a tractor from a dealer and gave a purchase

14. See, e.g., Gurwitch v. Luxurest Furniture Mfg. Co., 233 Ga. 934, 214 S.E.2d 373
(1975).

15. 247 Ga. at 437, 276 S.E.2d at 627.
16. Id. at 436-37, 276 S.E.2d at 627.
17. See, e.g., GA. CODE ANN. § 96-1007 (1976); GA. CODE ANN. § 109A-9-505(1) (1979).
18. 154 Ga. App. 71, 267 S.E.2d 469 (1980).
19. GA. CODE ANN. arts. 2, 9 (1979).
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money security interest, which was assigned by the dealer to Commercial
Credit Equipment Corporation (CCEC). The purchaser then leased the
tractor to an employee of the dealer who had an independent pond-dig-
ging business. Thereafter, the lessee lent the tractor back to the dealer,
apparently without the lessor-purchaser's knowledge, and the dealer sold
the tractor to another individual who had no knowledge of the previous
sale or of CCEC's perfected security interest. CCEC sought a writ of pos-
session and prevailed.

The second purchaser defended on the ground that, under section 2-
403(2) of the Commercial Code, 0 the tractor had been entrusted to the
dealer and that, because he was a buyer in the ordinary course. of busi-
ness, 2 he had obtained clear title. The court found that, even assuming
that the first purchaser had entrusted the tractor to the dealer, the sec-
ond purchaser could not prevail over CCEC because under section 2-
403(2), entrusting goods to a merchant who deals in goods of the kind
entrusted gives the merchant the power to transfer only "all rights of the
entruster."22 Therefore, the most that the second purchaser could have
obtained was a transfer of the first purchaser's interest, which was subject
to the security interest of CCEC. Persevering, the second purchaser in-
voked section 9-307(1), which provides that, generally, a buyer in the or-
dinary course of business takes free of a security interest created by his
seller even though the security interest is perfected and even though the
buyer knows of its existence.28 Pointing out that CCEC's securty interest
was created by the first purchaser rather than the dealer, the court made
short shrift of this argument.

A sale in alleged derogation of a creditor's security interest was also the
subject of Thomas Ford Tractor, Inc. v. North Georgia Production Credit
Association." Mr. and Mrs. Terry Young borrowed money from the
credit association and granted the association a security interest in cer-
tain property, including two Model 3000 Ford tractors. The association
filed a financing statement that described the tractors and showed the
serial numbers to be C-336506 and A-440863 respectively. Sometime
later, Thomas Ford Tractor received two Model 3000 Ford tractors as
trade-ins, one from David L. Young and the other from both David L.
Young and Terry Young. The serial numbers on these tractors were J156-
140-863 and C-153650 respectively. When the credit association sought
recovery from Thomas Ford of these tractors or their fair market value,
the trial court granted the association summary judgment. Apparently on

20. GA. CODE ANN. § 109A-2-403(2) (1979).
21. GA. CODE ANN. § 109A-1-201(9) (Supp. 1981).
22. GA. CODE ANN. § 109A-2-403(2) (1979).
23. GA. CODE ANN. § 109A-9-307(1) (Supp. 1981) (emphasis added).
24. 153 Ga. App. 820, 266 S.E.2d 571 (1980).
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the basis of the affidavits submitted, the court found that no genuine is-
sue of fact existed concerning the identity of the tractors and that the
tractors in which a security interest had been conveyed to the association
were the same machines later sold to Thomas Ford. The court of appeals
reversed on the ground that a jury issue was presented with respect to the
sufficiency of the description of the collateral in the association's financ-
ing statement." To support its decision, the court cited section 9-110 of
the Commercial Code, which provides that a description of property is
sufficient "if it reasonably identifies what is described."26  According to
the court, except in clear cases, whether the description in a financing
statement is sufficient to impart constructive notice is a jury question. In
the court's view, the discrepancy in serial numbers did not present a clear
case either way.2

Bank of Early v. Broun" is the latest episode in the chronicle of one
bank's effort to recover attorneys' fees from the guarantors of a note. The
guarantors had not been given the notice required as a condition prece-
dent to the collection of attorneys' fees pursuant to Georgia Code Ann.
section 20-506(c)," and the supreme court had held that, because of this
failure, they could not be held liable for attorneys' fees.30 On remand, the
bank contended that it had the right to apply the proceeds of the sale of
the collateral securing the note to attorneys' fees first and that only the
net proceeds should be applied to the debt for which the guarantors were
liable."1 The trial court ruled that to sustain this contention would cir-
cumvent the previous ruling that the guarantors were not liable for attor-
neys' fees, and the court of appeals affirmed that ruling.32

Last, but by no means least important, is the case of Jerkins v. Savan-

25. The court stated that in view of its ruling on the sufficiency of description issue, it
was not required to reach Thomas Ford Tractor's contention that the association had failed
to prove that the tractors Thomas Ford Tractor received as trade-ins were the same tractors
in which the Youngs had granted a security interest to the association. Id. at 821-22.

26. GA. CODE ANN. § 109A-9-110 (1979).
27. The court's citation of, and quotation from, First National Bank v. Spicer, 10 Ga.

App. 503, 73 S.E. 753 (1912), apparently in support of its conclusion that the sufficiency of
the description was for the jury to decide, is a bit perplexing. In that case, the court dealt
with the adequacy of the description of a mule in a chattel mortgage and held that "[tihe
question of the sufficiency of the description of property in a mortgage is one of law, for
the court; that of the identity of the property mortgaged is one of fact, to be decided by the
jury." Id. at 503, 73 S.E. at 753 (emphasis added).

28. 156 Ga. App. 445, 274 S.E.2d 802 (1980).
29. GA. CODE ANN. § 20-506(c) (1977).
30. Broun v. Bank of Early, 243 Ga. 319, 253 S.E.2d 755 (1979).
31. This contention most probably was based on Georgia Code Ann. section 109A-9-

504(1)(a) (1979).
32. Bank of Early v. Broun, 156 Ga. App. 445, 274 S.E.2d 802 (1980).
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nah Valley Production Credit Association.33 In Jerkins, Hubert and
Thomas Cheek executed five promissory notes between September 1972
and April 1975. Each note was payable to the credit association and was
secured by personal property as evidenced by security agreements that
contained open-end clauses. Subsequently, additional notes were exe-
cuted and delivered by or on behalf of the Cheeks to the credit associa-
tion, and, after default, the association filed suit on these subsequent
notes.

Defendants contended that the open-end clauses in the security agree-
ments tied together all of the notes executed by or on behalf of the
Cheeks and that, accordingly, the suit on the notes executed subsequent
to April 1975 was an action to recover a deficiency. They further con-
tended that the notice given by the association to the Cheeks of the sale
of the property covered by the security agreements had been inadequate
and that, therefore, any action to recover a deficiency was barred." The
court agreed that the notice of sale had been inadequate, but held that
the open-end clauses, under the circumstances of this case, did not cause
the suit on the subsequent notes to be an action to recover a deficiency.
The court did not, however, rule out the possibility of such a contention
being sustained under different facts, and a close reading of the opinion is
recommended.

II. INTEREST AND USURY

The 1981 legislative session was relatively uneventful in the area of in-
terest and usury. The legislature deleted several sunset provisions which
had been included in various amendments"3 enacted by the legislature in
1980 increasing maximum permissible interest rates.3 6 Additionally, the
maximum permissible interest rates chargeable in connection with certain
transactions under The Retail Installment and Home Solicitation Sales
Act3 7 were increased." The Lender Credit Card Act89 was amended to

33. 157 Ga. App. 652, 278 S.E.2d 431 (1981).
34. See Farmers Bank v. Hubbard, 247 Ga. 431, 276 S.E.2d 622 (1981).
35. 1981 Ga. Laws 784, amending 1980 Ga. Laws 511, 512; 1981 Ga. Laws 729, amending

1980 Ga. Laws 514, 516; 1981 Ga. Laws 703, amending 1980 Ga. Laws 523, 525-26; 1981 Ga.
Laws 621, 622, amending 1980 Ga. Laws 509, 510-11. The stricken provisions called for the
automatic repeal of the increased interest rate provisions as of July 1, 1981, and reversion to
the interest rates in effect prior to their enactment.

36. See Lurey & Kauss, Commercial Law, Annual Survey of Georgia Law, 1979-1980 32
MERCER L. REV. 11, 16, n.26 (1980) and accompanying text.

37. GA. CODE ANN. §§ 96-902 to -914 (Supp. 1981).
38. 1981 Ga. Laws 1795 increased from 15% to 17-1/2 % the maximum interest rate

chargeable on revolving accounts under Georgia Code Ann. section 96-904 (Supp. 1981); and
1981 Ga. Laws 1797 increased to 13% the maximum time-price differential chargeable on
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permit credit card lenders to collect an annual basic card fee not to ex-
ceed twelve dollars.40 Finally, with respect to loans with interest calcu-
lated on an "add-on" basis, lenders, in the event of prepayment, are now
required to mail or deliver any refund of unearned interest within fifteen
days after the loan is paid in full, and to pay interest at their "prevailing
prime rate" from the date of payment in full if the refund is not timely
delivered or mailed.41

The courts were presented with several significant interest and usury
questions. In Scheil v. Georgia Federal Savings & Loan Association,4 the
court considered the provisions of Georgia Code Ann. section 57-
101.1(c)(7), "s which outlines the method of amortization of discount
points and origination fees paid in connection with real estate loans over
the stated life of the loan, for the purpose of determining whether a real
estate loan is usurious. The court held that the usury determination is to
be made by comparing the total of such charges plus the aggregate
amount of interest that would be paid over the life of the loan at its
stated interest rate with the aggregate amount of interest that would be
paid under the loan if the face principal amount were amortized over the
stated life of the loan at the maximum legal rate. If the sum of the inter-
est charges and the up-front charges does not exceed the total interest
payable at the maximum legal rate, the loan is not usurious.44 The court
expressly rejected the borrower's contention that the loan would be usuri-
ous if the total amount of interest actually payable over the life of the
loan exceeds the total interest that would be payable if an amount equal
to the stated principal amount of the loan, minus the amount of the dis-
count points and the origination fee, were amortized over the stated life
of the loan at the maximum legal rate.45

In Atlantic Bank and Trust Co. v. Fox,"4 the issue before the court was
the interpretation of the provisions of a promissory note regarding the
rate of interest applicable after default. The note, which was issued as

retail installment contracts under Georgia Code Ann. section 96-903 (Supp. 1981).
39. GA. CODE ANN. §§ 28-501 to -506 (Supp. 1981).
40. 1981 Ga. Laws 732; See also GA. CODE ANN. § 28-505 (Supp. 1981).
41. 1981 Ga. Laws 1016, adding GA. CODE ANN. § 57-120.1 (Supp. 1981). Query the result

if the lender has no established "prevailing prime rate of interest." Additionally, it is un-
clear how daily fluctuations in the prime rate are intended to affect the applicable interest
rate.

42. 154 Ga. App. 714, 269 S.E.2d 881 (1980).
43. GA. CODE ANN. § 57-101.1(c)(7) (1979).
44. 154 Ga. App. at 715-16, 269 S.E.2d at 882-83.
45. The borrower contended that because these charges were deducted from the pro-

ceeds of the loan at closing, the "principal" amount of the loan should be reduced by that
amount for the purposes of the usury determination. Id. at 714, 269 S.E.2d at 882.

46. 157 Ga. App. 673, 278 S.E.2d 474 (1981).
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part of a settlement of a deficiency claim, was repayable in specified
monthly installments and provided that, while no interest accrued as long
as the payments were kept current, any "installment" not received within
fifteen days of the due date was to accrue interest at the rate of nine
percent per annum. The note did not contain a separate provision dealing
with the rate of interest applicable to the outstanding balance in the
event of default and acceleration. The court construed the provision call-
ing for nine percent interest on past due "installments" literally, and re-
fused to allow the accrual of nine percent interest on the outstanding bal-
ance upon default and acceleration. Accordingly, the court limited the
interest payable after default to the seven percent legal rate.,

In Georgia Central Credit Union v. Weems," an action by a credit
union to recover on a promissory note, the court of appeals ruled that the
credit union must have held all required licenses and other credentials"
at the time of the transaction in issue in order to recover. In reaching this
seemingly harsh result, the court relied upon the general rule applied to
parties engaged in regulated and licensed businesses: if the subject li-
censing statute is intended not merely as a revenue measure but also as a
regulation of the industry in the public interest, contracts made by par-
ties not so licensed are void and unenforceable.5 0

As usual, the Georgia Industrial Loan Act51 provided fertile ground for
litigation, most of which touched upon the issue of retroactive application
of judicial decisions interpreting the Act. In Diggs v. Swift Loan & Fi-
nance Co.,82 the court considered whether the acceleration provisions in
the subject loan ran afoul of the decision in Lawrimore v. Sun Finance
Co.53 In Lawrimore, the court held that acceleration provisions that do
not provide for the deduction from the accelerated balance of unearned
interest and charges are violative of the Act. In Diggs, the acceleration
clause in the note provided for the proper deductions but the acceleration

47. If the court was unwilling to find that the outstanding balance after the acceleration
of the note was an "installment" within the meaning of the interest provision of the note,
should at least the portion of the outstanding balance representing installments past due
prior to acceleration have continued to bear interest at the rate specified in the note? Fur-
thermore, in analyzing this case, it should be kept in mind that the note bore no interest
except on defaulted installments, and, accordingly, the holding is not necessarily dispositive
of similar issues which may arise with respect to interest-bearing notes.

48. 157 Ga. App. 439, 278 S.E.2d 88 (1981).
49. See GA. CODE ANN. §§ 41A-3001 to -3008 (Supp. 1981).
50. 157 Ga. App. at 441, 278 S.E.2d at 89. See Management Search, Inc. v. Kinard, 231

Ga. 26, 199 S.E.2d 899 (1973); Proctor v. Lanier Collection Agency & Serv., Inc., 147 Ga.
App. 104, 248 S.E.2d 179 (1978); Culverhouse v. Atlanta Ass'n for Convalescent Aged Per-
sons, 127 Ga. App. 574, 194 S.E.2d 299 (1972).

51. GA. CODE ANN. §§ 25-301 to -324 (1981).
52. 154 Ga. App. 389, 268 S.E.2d 433 (1980).
53. 131 Ga. App. 96, 205 S.E.2d 110, azf'd, 232 Ga. 637, 208 S.E.2d 454 (1974).
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clause in the security agreement did not. The court held that the defec-
tive provision in the security agreement controlled and barred recovery.
The court did not consider or comment upon the fact that, in reaching its
conclusion in this case, it was retroactively applying the holding in
Lawrimore to a loan contract which predated that decision."

Two other cases did, however, address the issue of retroactive applica-
tion of judicial decisions interpreting the Act. In Gainesville Financial
Services, Inc. v. McDougal,55 the court refused to apply Lawrimore retro-
actively to a contract entered into in 1972." Likewise, in Financeamerica
Corp. v. Drake,67 the court held that the interpretation of the permissible
interest rates and loan charges under the Act contained in Consolidated
Credit Corp. v. Peppers" would not apply retroactively. In McDougal
and Drake, the court reasoned that both Lawrimore and Peppers ad-
dressed questions of first impression whose resolution was not clearly
foreshadowed. Furthermore, the court felt that to hold loan contracts
usurious that would have been nonusurious under the prior appellate de-
cisions, and which were entered into in good faith, would not further the
purposes of the Industrial Loan Act.89

III. GUARANTY AND SURETYSHIP

The sometimes elusive distinction under Georgia law between guaranty
and suretyship that has plagued the courts for years" has been elimi-
nated in Senate Bill 42.61 Under old Georgia Code Ann. section 103-101,11
a guaranty was distinguished from a contract of suretyship in that the
consideration of the former was a benefit flowing to the guarantor. A line

54. The court also did not consider the propriety, either generally or on the facts of this
case, of retroactive application of the 1978 amendments (1978 Ga. Laws 1033, 1034 § 1) to
Georgia Code Ann. section 25-9903 (Supp. 1977), which protect lenders from penalties under
the Act when the subject loan contract was made in good faith conformity with judicial or
administrative interpretations of the Act. Such retroactive application was later mandated
by Southern Discount Co. v. Ector, 246 Ga. 30, 268 S.E.2d 621 (1980).

55. 154 Ga. App. 820, 270 S.E.2d 40 (1980).
56. The court's decision in McDougal not to apply Lawrimore retroactively was not

based upon the retroactive application of the 1978 revisions (1978 Ga. Laws 1033, 1034) to
Georgia Code Ann. section 25-9903 (Supp. 1977), which the court expressly considered, but
declined to do.

57. 154 Ga. App. 811, 270 S.E.2d 449 (1980).
58. 144 Ga. App. 401, 240 S.E.2d 922 (1977).
59. Financeamerica Corp. v. Drake, 154 Ga. App. at 819, 270 S.E.2d at 454; Gainesville

Financial Services v. McDougal, 154 Ga. App. at 821-22, 270 S.E.2d at 41.
60. See, e.g., Griswold v. Wells Aluminum, Moultrie, Inc., 156 Ga. App. 19, 274 S.E.2d 7

(1980).
61. 1981 Ga. Laws 870.
62. GA. CODE ANN. § 103-101 (1968); see also Phillips v. Solomon, 42 Ga. 192, 197 (1871).
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of cases followed this distinction, 6
3 but another line developed that found

the primary distinction to be whether the so-called "guarantor" or
"surety" was primarily or secondarily liable." The new section 103-101, 65
which became effective July 1, 1981, abolishes the distinction between
contracts of suretyship and guaranty. Moreover, under the statute as re-
vised, unless the contract provides otherwise, a surety, including one for-
merly called a guarantor, is jointly and severally liable with his
principal."

Georgia Code Ann. section 103-20517 was the subject of a number of
decisions during the survey period. That section permits a surety, guaran-
tor, or endorser, at any time after the debt on which he is liable becomes
due, to give notice in writing to the creditor to proceed to collect the
indebtedness from the principal. If the notice states the county in which
the principal resides, and if the creditor does not commence an action
against the principal within three months to recover the debt, the surety,
guarantor, or endorser is discharged if the principal was within the juris-
diction of the state. In Balboa Insurance Co. v. A.J. Kellos Construction
Co.," the supreme court, on a certified question from the Fifth Circuit,
held that section 103-205 is applicable to compenstated sureties as well as
uncompensated sureties.

In Hearn v. Citizens & Southern National Bank,"5 a "guarantor" at-
tempted to take advantage of section 103-205. He wrote a letter to the
bank that referred to the note he had guaranteed, indicated the county of
residence of the principal's registered agent, and stated: "I . . . would
appreciate your proceeding to collect the current outstanding principal
and interest balance from [the principal] so that this debt will be dis-
charged in full."' 0 The bank did not institute suit against the principal
within three months, and the guarantor contended that he had been dis-
charged under section 103-205. Without reaching the issue of the suffi-
ciency of the notice sent by the guarantor, the court ruled in favor of the
bank because of language in the contract of guaranty that permitted the
bank, from time to time, without notice to the guarantor, to extend or
renew, for any period, the guaranteed obligations. Relying on Armour
Fertilizer Works v. Bond7 1 the court found that the guarantor had con-

63. See, e.g., Wolkin v. National Acceptance Co., 222 Ga. 487, 150 S.E.2d 831 (1966).

64. See, e.g., J. R. Watkins Medical Co. v. Marbach, 20 Ga. App. 691, 93 S.E. 270 (1917).
65. GA. CoDE ANN. § 103-101 (Supp. 1981).
66. Id.
67. GA. CODE ANN. § 103-205 (1968).
68. 247 Ga. 393, 276 S.E.2d 599 (1981).
69. 154 Ga. App. 686, 269 S.E.2d 486 (1980).
70. Id. at 687, 269 S.E.2d at 487.
71. 139 Ga. 246, 77 S.E. 22 (1913).
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tractually agreed to any extension of time for payment and could not
later withdraw that consent by giving notice under section 103-205 to
proceed against the principal.

An endorser fared no better in Motz v. Landmark First National
Bank"2 when he sent the bank notice to proceed against the maker of the
note and another endorser. The endorser stated in the notice the county
of residence of the other endorser, but failed to state the county of resi-
dence of the maker. The court held that notice to proceed against the
endorser availed defendant nothing under section 103-205 and that the
notice to proceed against the principal was defective because it omitted
the county of residence of the coendorser.

Jessee v. First National Bank 7 presented the interesting question of
whether a guaranty of a note, executed apart from the note, is governed
by Article 3 of the Commercial Code or title 103 of the Georgia Code.7 '

One of the guarantors tendered the amount to which his liability was lim-
ited under the guaranty, but the bank refused the tender. The guarantor
then contended that he had been discharged under Georgia Code. Ann.
section 103-204. 75 The court held that sections 3-601 and 3-604" of the
Commercial Code rather than Georgia Code Ann. section 103-204 were
applicable and that, accordingly, the bank's refusal of the tender did not
discharge the guarantor except to the extent of interest, costs, and attor-
neys' fees accruing after the date of the tender. 77 This decision seems to
be predicated on a determination that one who signs a separate instru-
ment guaranteeing a negotiable note can be deemed a party to the note
for purposes of sections 3-601 to 3-606 of the Commercial Codes.7 In Jes-
see, the guaranty provided that the guarantors would be liable for all in-
debtedness to the same extent as if they were endorsers of the note. An
endorser is clearly a party to a note,7 9 and it remains to be seen whether
the same result will obtain when such a provision does not appear in the
separate guaranty.

72. 154 Ga. App. 858, 270 S.E.2d 81 (1980).
73. 154 Ga. App. 209, 267 S.E.2d 803 (1980).
74. The text of the promissory note does not appear in the opinion, but it appears that

the court assumed that the note was negotiable. If it were not, substantial additional ques-
tions would have been raised concerning the applicability of Article 3. See GA. CODE ANN. §§
109A-3-102(1)(e), -805 (1979).

75. GA. CODE ANN. § 103-204 (1968).
76. GA. CODE ANN. §§ 109A-3-601, -604 (1979).
77. See GA. CODE ANN. § 109A-3-604(1) (1979).

78. The definition of "party" in Georgia Code Ann. section 109A-1-201(29) (Supp. 1981)
does not appear to be dispositive of this question.

79. GA. CODE ANN. § 109A-3-414 (1979).
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IV. MISCELLANEOUS

A. Sales

The survey period produced two noteworthy appellate holdings in the
area of warranties in connection with the sale of goods. In Patron Avia-
tion, Inc. v. Teledyne Industries, Inc.,80 the court of appeals held that, if
the seller of goods is a merchant with respect to those type of goods"'
and, accordingly, would be deemed to have made implied warranties of
merchantability82 and fitness for a particular purpose" in connection with
the sale of those goods, the implied warranties by the merchant are not
eliminated by a limited express warranty issued by the manufacturer of
the goods that was adequate to eliminate such warranties on behalf of the
manufacturer. 4

In Century Dodge, Inc. v. Mobley,85 plaintiff contracted for the
purchase of a "new" automobile, but subsequently discovered that the car
had been involved in an accident. The contract of sale contained a dis-
claimer of all warranties, express or implied, which on its face was ade-
quate to satisfy the requirements for an effective disclaimer.8 6 However,
in the description of the automobile to be purchased, the automobile was
described as "new." The court held that this reference to a "new" auto-
mobile was a portion of the description of the goods that was a part of the
basis of the bargain and that created an express warranty that the goods
conformed to that description.8 7 The court analyzed the conflict between
the express disclaimer of warranties and the express warranty resulting
from the description of the goods in light of Georgia Code Ann. section
109A-2-316(1), which requires conflicting provisions to be construed con-
sistently when reasonable, but provides that the limitation of warranties
is inoperative to the extent that it is unreasonable." The court held that
to give effect to the disclaimer in this case would be unreasonable."

80. 154 Ga. App. 13, 267 S.E.2d 274 (1980).
81. See GA. CODE ANN. § 109A-2-104(1) (1979).
82. See GA. CODE ANN. § 109A-2-314 (1979).
83. See GA. CODE ANN. § 109A-2-315 (1979).
84. See GA. CODE ANN. § 109A-2-316 (Supp. 1981); See also, Chrysler Corp. v. Wilson

Plumbing Co., 132 Ga. App. 435, 208 S.E.2d 321 (1974).
85. 155 Ga. App. 712, 272 S.E.2d 502 (1980).
86. See GA. CODE ANN. § 109A-2-316 (Supp. 1981).
87. See GA. CODE ANN. § 109A-2-313 (1979).
88. GA. CODE ANN. § 109A-2-316(1) (Supp. 1981).
89. 155 Ga. App. at 713, 272 S.E.2d at 504. The holding in this case should not be inter-

preted to mean that a description of an automobile as "new" in the sales contract (and the
resulting express warranty to that effect) will in all cases be effective to defeat a disclaimer
of implied warranties. In Troutt v. Nash AMC/Jeep, Inc., 157 Ga. App. 399, 278 S.E.2d 54
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B. Commercial Paper

The most significant case in the area of commercial paper concerned
the requirement that a depositary bank give the endorser of a check
whom it proposes to charge with the check prompt notice of dishonor of
the check by the drawee bank. In Clements v. Central Bank of Georgia,9 0

a 30,000 dollar check was deposited in a Georgia bank, which presented
the check for payment by the drawee bank in Tennessee by mailing the
check with instructions to return it if not paid in three days. Thereafter,
the branch manager of the depositary bank telephoned the cashier of the
drawee bank, who informed the manager of the depositary bank that the
check was "no good," was drawn against uncollected funds, and would
probably never be paid. The manager of the depositary bank gave the
cashier of the drawee bank authority to continue to hold the check and
attempt to collect it. Several telephone conversations ensued between the
representatives of the two banks during the succeeding month. Ulti-
mately, some five weeks after the initial telephone conversation, the
check was returned to the depositary bank and, thereafter, the depositary
bank first gave the endorser notice that the check had been dishonored.

The endorser argued that, in the initial telephone conversation between
the representatives of the two banks, the drawee bank had dishonored the
check. The court of appeals agreed, and held that the depositary bank
was required to give the endorser notice of dishonor no later than mid-
night on the second business day following the date upon which the de-
positary bank first received notice of dishonor by the drawee bank." Ac-
cordingly, the court held that the endorser had been discharged for

(1981), another case decided during the survey period, plaintiff also contracted for the
purchase of a "new" automobile, and the contract expressly disclaimed implied warranties
of merchantability and fitness. The disclaimers prevailed in Troutt because plaintiff did not
prove that the vehicle was not "new" when purchased or that, if it was not "new", its used
condition was the cause of the mechanical difficulties experienced. Id. at 401, 278 S.E.2d at
57.

90. 155 Ga. App. 27, 270 S.E.2d 194 (1980).
91. Although the depository bank did not meet the deadline in any event, the court may

have given it one more day than actually permitted by the Commercial Code. Georgia Code
Ann. section 109A-4-104(1)(h) (1979) defines "midnight deadline" as midnight on the next
banking day following the banking day upon which a bank receives the relevant item or
notice. Under Georgia Code Ann. section 109A-3-508(2) (1979), a bank is required to give
any necessary notice of dishonor of an item before its midnight deadline. The court, how-
ever, applied Georgia Code Ann. section 109A-3-506 (1979), which authorizes, generally, the
deferral of acceptance of an item without dishonor until- the next business day following
presentment, and further authorizes the holder to allow postponement of acceptance for an
additional business day in good faith effort to obtain acceptance, without discharge of sec-
ondary parties. When the depositary bank already has received notice of dishonor from the
drawee bank, section 109A-3-508 rather than section 109A-3-506 would appear to govern the
depositary bank's obligations.

1981]
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failure of the depositary bank to have given timely notice of dishonor.'

C. Factoring Arrangements

Perhaps the most perplexing of all the appellate decisions in the corn
mercial law area rendered during the survey period was William Iselin
Co. v. Davis." The suit concerned an attempt by a factor, Iselin, to collec
from an account obligor of its customer, Kramer., The factoring arrange
ment between Iselin and Kramer was apparently a straightforward one. I
called for absolute assignment of the accounts to Iselin, with Iselin takin
the credit risk on accounts on which it approved the credit. Accounts oi
which the credit was not approved by Iselin were factored to it wit]
recourse.

Iselin, Kramer, and Kramer's bank had entered into an agreement fo
the payment by Iselin of sums payable to Kramer under the factorin
agreement directly to the bank in reduction of Kramer's debt to th
bank."4 Under the agreement, Kramer assigned to the bank all sums pay
able to it by Iselin under the factoring agreement and empowered th
bank to act for it in all respects with regard to the assigned monies.

The account upon which Iselin sued was a nonapproved account an
had apparently been charged back to Kramer when the account debtc
failed to pay. The account debtor argued that Iselin had no standing t
sue on the account, and the court of appeals agreed, holding that, by vii
tue of the tri-party agreement, the bank was the party with standing t
sue on the account.

In reaching this conclusion, the court misinterpreted the nature of th
assignment by Kramer to the bank under the tri-party agreement. The
assignment was an assignment of the sums due monthly from Iselin t
Kramer under the factoring agreement: it was not an assignment of tb
accounts receivable sold to Iselin under the factoring agreement. A]
though one cannot tell from the opinion whether Kramer or Iselin ha
the right to sue on charged back accounts,' 5 it seems clear that the ban
would not have been the proper plaintiff in this case.

92. See GA. CODE ANN. § 109A-3-502 (1979).
93. 157 Ga. App. 739, 278 S.E.2d 442, cert. granted, - Ga. S.E.2d - (1981
94. One of the purposes of a factoring agreement is to generate funds for the vendo

before its accounts receivable become due, by the sale of its accounts to the factor. In Iselij
the factor paid for the accounts on a monthly basis.

95. While the account in question had been charged back to Kramer, the opinion do4
not disclose whether Iselin had reassigned it to Kramer. Furthermore, factoring agreemen
often create, in favor of the factor, a security interest in all of the customer's accounts ri
ceivable to secure any sums due from the customer to the factor. It would seem that such
security interest would be unaffected by a charge back and, under Georgia Code Ann. se,
tion 109A-9-502 (1979), the factor would have the right to collect such accounts.

[Vol. 3:
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D. Garnishment

The most striking decision in the garnishment area during the survey
period was Florida First National Bank v. First National Bank of Co-
lumbus,96 which presented an interesting question of first impression. In
that case, the Georgia bank had obtained a judgment against Colbert, a
resident of Florida, in a Florida circuit court. The Georgia bank was also
the trustee of two trusts of which Colbert was the life beneficiary. The
bank had not, however, claimed the corpus or income of the trust to sat-
isfy the debt, either by attempting to domesticate its Florida judgment or
by filing an attachment or garnishment proceeding against Colbert in
Georgia. Subsequently, the Florida bank also obtained a judgment against
Colbert and attempted to garnish the proceeds of the trust in payment of
its debt. The Georgia bank then asserted its right to set off the amounts
that had accrued in the trust accounts against Colbert's indebtedness
under its judgment.

While the Georgia bank acknowledged that, as a general matter, its
fiduciary relationship with Colbert would have prevented the exercise of
its right of set-off with respect to the trusts funds held for his benefit, it
argued that the set-off was proper against the third party creditor be-
cause its fiduciary capacity, with respect to the disputed funds, ceased to
exist upon the institution of the garnishment proceedings since the funds
had been placed in the legal custody of the court for determination as to
whom they were payable. Thus, the Georgia bank asserted that it became
a claimant to those funds along with the Florida bank, and was entitled
to priority over the Florida bank since it had obtained an earlier judg-
ment against Colbert.

The court of appeals found the relative priority of judgments irrelevant
but still ruled in favor of the Georgia bank. The court reasoned that,
while in the ordinary course the fiduciary relationship would prevent.set-
off, the beneficiary of the trust in this case alleged or claimed no interest
in the funds held in trust. Further, if the set-off by the trustee was not
permitted, the funds would be paid over to the Florida bank. Therefore,
no injury could come to the beneficiary as a result of the set-off. Accord-
ingly, the court held that there was no breach of fiduciary relationship or
act of bad faith on the part of the trustee, and sustained the Georgia
bank's set-off.

Washington Loan and Banking Co. v. First Fulton Bank & Trust"
concerned the garnishment of a deposit account with a bank that was also
a creditor of the defendant in garnishment. The garnishee bank's answer
to the complaint alleged that it had no funds subject to garnishment be-

96. 154 Ga. App. 211, 267 S.E.2d 849 (1980).
97. 155 Ga. App. 141, 270 S.E.2d 242 (1980).
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cause the garnishment debtor was indebted to the bank on one past du
note and one unmatured note in an aggregate amount in excess of thf
funds held by the bank, that the bank held a security interest in all ac.
counts of defendant to secure this indebtedness, and that the bank hac
set off all funds in its possession against defendant's indebtedness to it
The trial court had rendered a judgment on the pleadings that requirec
the garnishee bank to relinquish the funds of the defendant in excess ol
the amount of the past due note. The court of appeals reversed, reason.
ing that the garnishee bank's allegation that it held a security interest ii
the funds to secure the indebtedness of defendant to it raised an issue o
fact concerning whether the funds were collateral for the unmatured no4
and, thereby, exempt from garnishment. 8

E. Waiver and Default

During the survey period, two cases applied the holding of Smith v
General Finance Corp.9 In Smith, the supreme court had decided tha
evidence of a creditor's acceptance of a debtor's repeated late and irregu
lar payments creates a factual dispute over whether a "quasi-new" agree
ment was created under Georgia Code Ann. section 20-116.100 In Mayo v
Bank of Carroll County,'0 ' the court held that such a factual questioz
was created when acceleration of the note by the lender was predicate(
upon the tender of a monthly installment on the note two days late, bu-
the evidence showed that, of the nine monthly installments accepte(
prior to the late installment upon which the accleration was based, si
were not timely. 0 2

In Adamson v. Trust Co. Bank,'0' however, the borrower did not fan

98. Funds held by a garnishee in which the garnishee has a security interest are gener
ally not subject to garnishment under Georgia Code Ann. section 46-301(b) (Supp. 1981). O
its face, this section appears applicable irrespective of whether the secured indebtedness ha
matured. Yet, the court made reference to First National Bank v. Appalachian IndustrieE
146 Ga. App. 630, 247 S.E.2d 422 (1978), cert. dismissed, 243 Ga. 353, 255 S.E.2d 726 (1980)
a case that dealt with the right of a bank to apply the proceeds of its debtor's account
receivable in which the bank has a security interest against unmatured portions of secure4
debt and to set off its debtor's deposit accounts against unmatured debt. Was the cour
implying that insulation of a general deposit account from garnishment, under Georgia Cod
Ann. section 46-301(b) (Supp. 1981), when the indebtedness to the bank has not yet ma
tured, may depend on whether the security agreement granting a security interest in th
account expressly allows the bank to apply the debtor's deposit accounts against unmaturel
debt?

99. 243 Ga. 500, 255 S.E.2d 14 (1979).
100. GA. CODE ANN. § 20-116 (1977).
101. 157 Ga. App. 148, 276 S.E.2d 660 (1981).
102. Id. at 149, 276 S.E.2d at 661-62.
103. 155 Ga. App. 646, 271 S.E.2d 899 (1980).

[Vol. 32



COMMERCIAL LAW

as well. The borrower had a history of late and erratic payments that had
been accepted by the bank. At the time of acceleration, the borrower had
not paid installments for the three previous months, and the installment
for the current month was also due and unpaid. The bank accelerated the
note and, between the date of acceleration and the date of the reposses-
sion of the collateral, the borrower made three payments that were ac-
cepted by the bank. After noting that the acceptance by a lender of par-
tial payment after acceleration does not nullify the acceleration,10° the
court held clearly erroneous the finding of the trial court that the debtor
was only one payment in arrears on the date of repossession. Further, the
court held that, with respect to the issue of evidence of a quasi-new
agreement, the proper inquiry was not whether the bank had previously
tolerated late payment of single monthly installments, but whether the
bank had consistently permitted the borrower to fall three months in
arrears.

10 6

F. Remedies

Fulton National Bank v. Willis Denney Ford, Inc.106 presented the is-
sue of whether a holder's demand for payment of a demand promissory
note can be attacked as having been made in bad faith. The court re-
sponded with a resounding "No." In Denney, the bank had a floor plan-
ning arrangement with the borrower and the loans were evidenced by de-
mand promissory notes. The relationship between the bank and the
borrower deteriorated and the bank demanded payment, but thereafter
extended the time for payment until the borrower could obtain financing
elsewhere and pay off the bank. After obtaining new financing and paying
off the bank, the borrower sued the bank for damages and alleged that
the bank had demanded payment of its notes in bad faith. The court
held that neither section 1-208107 nor section 1-203108 of the Commercial
Code was applicable. The court reasoned that the borrower had con-
tracted to pay on demand and was bound by the contract.

Set-off was the subject of First National Bank v. Pepsi-Cola Bottling
Co.'" At a time when a distributor of soft drink products was in financial
difficulty, a meeting took place among the distributor, a major supplier,
and the bank. For some time prior to the meeting, the supplier had been
requiring the distributor to pay for deliveries with cashier's checks or

104. Id. at 648, 271 S.E.2d at 901. See also, Philyaw v. Fulton Nat'l Bank, 139 Ga. App.
28, 227 S.E.2d 811 (1976).

105. 155 Ga. App. at 648, 271 S.E.2d at 901.
106. 154 Ga. App. 846, 269 S.E.2d 916 (1980).
107. GA. CODE ANN. § 109A-1-208 (1979).
108. GA. CODE ANN. § 109A-1-203 (1979).
109. 157 Ga. App. 742, 278 S.E.2d 454 (1981).
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other certified funds. Evidence was presented at trial of an oral arrange
ment that had been made by the parties at the meeting, whereby tb
supplier would no longer require cash on delivery. Instead, proceeds frox
the sale of the delivered product would be deposited in the distributor'
account with the bank, and the bank would honor checks to the supplif
"if the money was there." Very shortly thereafter, the supplier made tw
deliveries and received two checks drawn on the bank, but the checl
were dishonored because the bank had set off the balances in the distril
utor's account. The supplier sued the bank on the dishonored checks an
obtained a jury verdict and judgment. The court of appeals reversed an
held that, under Georgia law, an agreement to forbear must be for a def
nite time to be enforceable. It found the testimony of the supplier's prir
cipal owner conclusive that no definite period of forbearance had bee
agreed upon and held that the bank's motion for a directed verdict at tb
conclusion of the supplier's case should have been granted."10

110. The meeting among the distributor,. supplier, and bank occurred on December
1974, and the deliveries in question were made on December 6 and 10, 1974. Is it possib
that the real issue in this case was whether the bank made an offer at the December
meeting which the supplier accepted by performance? See Schaffer v. Wolbe, 113 Ga. Ap
448, 148 S.E.2d 437 (1966). Perhaps the answer depends on the proper interpretation of t
phrase "if the money was there."

[Vol. 3


