
Aretz v. United States: Fifth Circuit
Announces Major Development in Georgia

Tort Law?

In Aretz v. United States,' the Fifth Circuit Court of Appeals affirmed
a decision of the United States District Court for the Southern District of
Georgia and held the federal government liable under the Federal Tort
Claims Act 2 to an employee of an independent contractor and to the em-
ployee's wife for damages sustained from a fire and explosion at the con-
tractor's plant in Woodbine, Georgia. This case was a test case for
twenty-five other suits arising from the same explosion and the decision
clears the way for the recovery of over $700,000,000.8

The contractor,4 Thiokol Chemical Corporation, was manufacturing il-
lumination flares under a contract with the United States Army. The con-
tract required Thiokol, inter alia,5 to comply with the Department of De-

1. 604 F.2d 417 (5th Cir. 1979).
2. 28 U.S.C. § 1346(b), 2671-2680 (1976). See text accompanying notes 10-14 infra.
3. Id. at 420.
4. Initially, Thiokol was a defendant in the case, but was dismissed since under Georgia

law, workmen's compensation is an employee's sole remedy against a covered employer. GA.
CODE ANN. § 114-103 (1973).

5. Thiokol also had to implement a safety program and open its plant to annual safety
inspections. In addition, the contract contained two standard clauses detailing the govern-
ment's safety obligations:

(d) Neither the requirements of this clause nor any act or failure to act by the
Government in surveillance or enforcement thereof shall affect or relieve the con-
tractor of responsibility for the safety of his personnel and his property and for
the safety of the general public in connection with the performance of this con-
tract, or impose or add to any liability of the Government for such safety. The
Contractor is not entitled to rely on the requirements of this clause or on any
Government surveillance or enforcement thereof, or lack thereof, or granting of
any waiver or exemption in accordance with DOD 4145.26M in discharging the
Contractor's responsibility.

(f) The requirements of this clause are minimum requirements. The Contrac-
tor agrees that he, and not the Government is responsible for the safety of his
personnel and property, and that of the general public, in accordance with the
performance of this contract, and that he is not entitled to rely on the require-
ments of this clause, or any Government surveillance or enforcement thereof, in
discharging his responsibility or to impose liability of any kind on the
Government.

604 F.2d at 423.
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fense's hazard classification system with respect to "end items." This
system imposed requirements for the handling and storage of hazardous
materials. The illuminant used by Thiokol was classified as a class two
hazard at the time of the contract award. However, tests and research
conducted by various parties7 led the Army to conclude that the illumi-
nant had been erroneously categorized as a class two hazard and should
be upgraded to a class seven hazard.8 On November 16, 1970, the Army
changed the classification of the illuminant to class seven. Unfortunately,
this change was not communicated to Thiokol until February 25, 1971,
some three weeks after the explosion.

The fire that caused the explosion started on the assembly line and
spread rapidly, feeding on various materials used in the manufacturing
process. When the fire reached the storage room, over 8,000 pounds of the
illuminant exploded along with 1400 pounds of ignition pellets which
were correctly classified as a class seven hazard. A Thiokol investigation
determined three causes of the accident: the incorrect classification, the
closeness of the manufacturing materials to each other, and inadequate
means of fire control. A government investigation reached similar
conclusions.

The district court held that the Army's improper classification of the
illuminant and the subsequent failure to communicate the change in clas-
sification breached the government's duty of ordinary care. Therefore, the
court held, the government was negligent. The court further found that
this negligence was a concurring proximate cause of the explosion along
with Thiokol's negligence in failing to recognize the dangers of the illumi-
nant and in storing and handling the manufacturing materials so as to
permit the chain reaction. The district court concluded that had the gov-
ernment informed Thiokol of the change in classification, Thiokol would
have taken action that would have prevented the explosion. The govern-
ment appealed.

The court of appeals first discussed the Federal Tort Claims Act1° and

6. "End items" refers to completed manufactured products as opposed to "in-process
items." It was the latter that actually exploded, but it was clear, the court said, that the
hazard classification system applied to in-process items as well. 604 F.2d at 432.

7. One of these series of tests that revealed the misclassification was conducted by the
Wasatch division of Thiokol. The Woodbine plant, however, was in a separate division of
Thiokol's corporate structure, and the plant manager apparently was unaware of Wasatch's
findings. See note 35 supra.

8. A class seven classification meant that the illuminant was highly explosive, and there-
fore greater care must be exercised in the handling and storagt of the material.

9. This finding was based on "what is conceived to be a law of Georgia as it would be
applied if an analogous case were before the courts of [Georgia] .. " 604 F.2d at 428.
However, no authority was cited to support the court's conclusion. Id.

10. 28 U.S.C. §§ 1346(b), 2671-2680 (1976).
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the limitations it places on the government's liability. First, the govern-
ment can not be held liable for the negligent acts of an independent con-
tractor." Since the government was being held liable for its own acts and
omissions, this limitation did not preclude recovery. Second, the govern-
ment may be held liable only for the negligent acts or omissions of its
employees,'2 thus precluding the application of any theory of strict liabil-
ity."8 This limitation was also of no consequence, since the theory of lia-
bility was based upon negligence. Third, the government may not be held
liable for the consequences of an employee's performance of a "discre-
tionary function or duty."" The government did not appeal the district
court's finding that neither the improper classification nor the failure to
communicate the change in classification were not discretionary func-
tions, but it did contend that the contractual disclaimers5 placed all its
conduct with Thiokol within the ambit of the discretionary function ex-
emption. The court of appeals, however, read the contract to mean that
the government merely undertook no additional duties and did not dis-
claim any liability arising outside of the contract." Even if the contract
were read to disclaim such liability, it would be ineffective under Georgia
law." Thus the Act's limitations upon the government's liability did not
bar the plaintiffs from maintaining their suit.

The appellate court then addressed the question of whether the govern-
ment was under any duty to properly classify the illuminant material or
to communicate the change in its classification. Under the Federal Tort
Claims Act, the duty of care imposed upon the government is the same as
that of an individual under "the law of the place where the act or omis-
sion ocurred. '" Thus, Georgia law was applicable in this case. The
majority first noted that the duty of care found by the district court did
not arise from the contract itself." Recognizing that the employment of
an independent contractor does not shield the employer from his own

11. Id. at § 2671.
12. Id. at § 1346(b).
13. See Laird v. Nelms, 406 U.S. 797 (1972).
14. 28 U.S.C. § 2680(a) (1976).
15. See note 5 supra.
16. 604 F.2d at 430.
17. The district court ruled that the government and Thiokol could not "deal out" the

employees. The court of appeals affirmed this ruling and said that contracting parties can
not adjust tort liability otherwise owed to third parties. 604 F.2d at 430. See State Constr.
Co. v. Johnson, 88 Ga. App. 651, 77 S.E.2d 240 (1953).

18. 28 U.S.C. § 1346(b) (1976).
19. Although it was not mentioned in the principal case, the Fifth Circuit has previously

ruled that the mere right of the government to conduct safety inspections and to monitor
the progress of the contracted work, without an express undertaking of safety obligations, is
not sufficient to raise a duty of care to the contractor's employees. Market Ins. Co. v. United
States, 415 F.2d 459 (5th Cir. 1969); Beason v. United States, 396 F.2d 2 (5th Cir. 1968).
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wrongful acts and that a specific relationship is not a prerequisite to lia-
bility, the court simply stated that the United States owed "a duty of
ordinary care not to injure third persons whether or not in some contrac-
tual relationship. 2 0 Thus the duty found to have been breached was the
lubiquitous duty to refrain from injuring an individual by one's affirma-
tive acts.

Finally, the court addressed the question of causation. The determina-
tion of proximate cause is dependent upon the scope of the foreseeable
risk.2 ' The court reasoned that since the duty of care also arose from the
foreseeability of the risk, its affirmance of the district court's finding of
negligence established that the government's "conduct" could be the
proximate cause of the explosion. However, the government maintained
that Thiokol's negligence was a superseding cause and that even if the
Army had timely notified Thiokol of the classification change, Thiokol
would not have taken preventive measures. The court ruled that Thio-
kol's negligence was foreseeable and therefore not a superseding cause,
and relied on testimony of the Woodbine plant manager to affirm the
district court's finding that Thiokol would have had "no choice" but to
change its procedures. Thus, the court affirmed the district court's hold-
ing that the government had breached its duty of care owed to Thiokol's
employees and this breach was the proximate cause of plaintiff's injuries.

The majority's discussion of the existence and source of the govern-
ment's duty of care was entirely inadequate under the circumstances of
this case. The majority found that the government breached its "duty of
ordinary care not to injure third persons."2 " However, the explosion and
subsequent injury did not result from any affirmative negligent act of the
government. Rather, the government's negligence was in failing to "timely
communicate" the classification change.22 Thus, the court was actually
presented with a case of nonfeasance and not, as the majority intimated,
misfeasance. The distinction between the two, despite modern develop-
ments, "is still deeply rooted in the law of negligence. '24 In order for a
court to find a duty to act, there must be "some definite relation between
the parties, of such a character that social policy justifies" requiring a

20. 604 F.2d at 429.
21. E.g., Williams v. Gerier, 196 Ga. 327, 26 S.E.2d 698 (1943).
22. 604 F.2d at 429. In support of this conclusion the court cited Hand v. Harrison, 99

Ga. App. 429, 108 S.E.2d 814 (1959). Hand, however, involved a contractor who left a gas
line unplugged which caused an explosion that injured plaintiff. The issue was whether the
contract barred plaintiff's recovery since he was not a party to the contract. However, there
is a clear distinction between the two cases. In Hand, the contractor was held liable for his
negligent acts (misfeasance), while the questidn in Aretz was whether the government had a
duty to warn of a hazard (the breach of which would be nonfeasance).

23. 604 F.2d at 429.
24. W. PRossER, LAW oP TORTS § 56 (4th ed. 1971).
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party to take affirmative steps to avoid injury to another." As the dissent
pointed out, the majority's lack of analysis on this point raises some
troubling considerations about the precedential effect of this decision.

Judge Rubin, dissenting, strongly criticized the majority for terming
the alleged negligence misfeasance, when in fact "the duty for whose
breach liability [was] found is a duty to tell the manufacturer how to
avoid injury to his employees. s

26 The dissent further maintained that
under the majority's rule "[a] person who contracts with a manufacturer
to make and supply a product whose manufacture requires special care
has a duty to employees of the manufacturer to warn their employer of
hazards involved in making the product."'" Contrasting this to the devel-
opment of manufacturer strict liability to purchasers, Judge Rubin char-
acterized the majority's decision as the beginning of a "reverse evolution-
ary process in which buyers owe duties to sellers-manufacturers."' 8

While he may be guilty of overstating his case, Judge Rubin does prop-
erly criticize the casual imposition of a duty of ordinary care on the facts
of this case. Nevertheless, there is authority in Georgia law that supports
the majority's conclusion, albeit in a much more limited fashion. In
Hardy v. Brooks," defendant Hardy struck and killed a cow that had
wandered onto a public highway. Five minutes later plaintiff, blinded by
the undimmed lights of a car driven by another defendant, collided with
the cow's carcass and was injured. Plaintiff alleged that Hardy, by his
failure to act, either to remove the cow or to warn of its presence, was
negligent. The court of appeals phrased the issue as:

whether one, ivho by his own act, although without negligence on his
part, creates a dangerous situation along a public highway, is under any
duty to remove the hazard thus created or to give warning of the danger
so as to prevent other users of the highway from being injured thereby.' 0

The court held that there was a duty to act under such circumstances
when it is reasonably foreseeable that other users of the highway may be
injured."

25. Id.
26. 604 F.2d at 429.
27. Id. at 433.
28. Id. at 435.
29. 103 Ga. App. 124, 118 S.E.2d 492 (1961).
30. Id. at 126, 118 S.E.2d at 495.
31. Although there was no Georgia authority on this precise question, the court relied on

authority from another jurisdiction that had addressed this question. Kirk v. United Gas
Pub. Serv. Co., 165 So. 735 (La. App.), rev'd on other grounds, 185 La. 589, 170 So. 1 (1936).
Also, the court relied on the following Georgia cases involving the obstruction of roads in
other manners: Farrer v. Southern Ry., 45 Ga. App. 84, 163 S.E. 237 (1932); Southern Cot-
ton Oil Co. v. Wallace, 27 Ga. App. 415, 108 S.E. 624 (1921); Bonner v. Standard Oil Co., 22
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Thus, there is authority for the proposition that the government, upon
learning of the erroneous classification, had a duty to communicate the
change in classification to Thiokol. Such a duty is not, as the dissent
fears, a duty owed by a purchaser to a manufacturer's employees, but
rather a duty to warn of the existence of a danger created by one's own
acts.

2

The point is that Georgia courts do not impose liability for a failure to
act unless the circumstances of the case justify the imposition of a duty to
take affirmative action to avoid injury to another. By characterizing the
government's negligence as misfeasance, the majority avoided this analy-
sis. Fortunately, only the majority's reasoning, and not its result, was
incorrect.

The dissent raised two interesting criticisms of the majority's conclu-
sion on the question of proximate cause.88 Noting that the Wasatch divi-
sion of Thiokol had already conducted its own tests which showed the
illuminant classification to be improper (a fact mentioned only briefly by
the majority in the statement of facts), Judge Rubin maintained that "if
Thiokol already knew in substance what information about misclassifica-
tion would have revealed about the necessity of additional safety precau-
tions, the failure to communicate the information to it was not a cause of
the fire and deflagration."" Thus, he would hold that since one division
of Thiokol was aware of the error, the Woodbine plant must also be held

Ga. App. 532, 96 S.E. 573 (1918).
32. Under the Hardy rule the hazard need not have been the result of the defendant's

negligence; it is sufficient that he created it. Thus, it is immaterial whether the misclassifica-
tion was negligent. However, Hardy, has been cited by Georgia courts only for its dicta that
"if one negligently creates a dangerous situation it may generally be said that it becomes his
duty to do something about it." 103 Ga. App. at 126, 118 S.E.2d at 495 (emphasis added).
See Alexander v. Harnick, 142 Ga. App. 816, 817, 237 S.E.2d 221, 222 (1977); Thomas v.
Williams, 105 Ga. App. 321, 326, 124 S.E.2d 409, 413 (1962); Cook v. Parrish, 105 Ga. App.
95, 99, 123 S.E.2d 409, 411 (1961). This may or may not indicate a desire to limit the hold-
ing of Hardy to its facts. It certainly is not a sufficient indication of such a desire as to cause
a federal court to ignore the rule of the case. See also the Appendix to the RESTATEMENT

(SEcOND) OF TORTS § 321 (1966), which cites Hardy in support of that section. Section 321
states that one is under a duty to act when his prior actions have created a dangerous situa-
tion, regardless of whether the prior act is innocent or tortious.

33. The dissent summarized the majority's rule on proximate cause as follows:
If harm results to employees of the manufacturer as a result of the hazardous

qualities of the product, such a failure to warn may be the proximate cause of
their injury even though the manufacturer knew or should have known of the
hazards, provided the contract for making the product required the manufacturer
to take special safety precautions and the manufacturer would have observed
these procedures if required to do so by the person for whom the product is being
made.

604 F.2d at 433.
34. Id. at 436 (emphasis in original).
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to have that knowledge and therefore the chain of causation was broken.35

It is standard hornbook law that information gathered by an agent of a
corporation within the scope of his employment is information held by
the corporation, thus precluding the corporation from claiming ignorance
and escaping liability or, in certain situations, from maintaining a cause
of action .3 Within these confines, this principle serves a justifiable and
necessary purpose. The question raised by the dissenting opinion and ap-
parently ignored by the majority, is whether this same principle will be
applied in a situation when the corporation is not a party and when the
result of its application is to deprive the plaintiff of his cause of action. 7

Perhaps the majority opinion, by its silence, can be read to answer this
question in the negative. This would seem to be the correct approach.

The dissent's second criticism concerned the majority's affirmance of
the district court's finding that the Woodbine plant would have had "no
choice" but to change its procedures had the government notified the
plant of the classification change. Relying again on the fact that Thiokol
was aware of the error in classification, Judge Rubin concluded that the
trial judge found that the procedures at the Woodbine plant would have
been changed not because it was informed of a fact it did not know but
because the contract would have required it to change. In Judge Rubin's
words, "If the contract did not and could not create a duty of care to the
employees . . ., it is difficult for me to perceive how the self-same con-
tract could create the indispensable next step to liability causation.""
The majority reached a slightly different conclusion. It interpreted the
plant manager's testimony that Thiokol would have had "no choice" but
to change its procedures to mean that Thiokol would have done so not
because the terms of the contract required it but because the government
could have renegotiated or terminated the contract had Thiokol not done
so.

The distinction, if indeed there is one, between the two interpretations
is slight, and the contract is the cornerstone of either theory of causation.
Thus, the question remains whether causation may be found through the
contract when the same contract is expressly rejected as a source of the

35. Although the facts do not say so, finding of fact 9 on page 68 of the unpublished
district court opinion indicates that the Woodbine plant was not informed of the Wasatch
division's tests. In fact, this was part of Thiokol's negligence. The dissent appears to ac-
knowledge this fact by stating that the classification error was known to Thiokol's "execu-
tives." 604 F.2d at 436.

36. In Walker v. State, 89 Ga. App. 101, 78 S.E.2d 545 (1953), defendant's conviction for
defrauding a department store was reversed since the corporation, through its sales clerk,
had knowledge of the credit department's cancellation of defendant's credit account, thus
precluding the possibility of the corporation being deceived.

37. See note 4 supra.
38. 604 F.2d at 436 (emphasis in original).
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duty of care. Judge Rubin cites no authority for his view and research
reveals no discussion of the issue. It would seem, however, that the prob-
lem is a conceptual one and is solved by examining it not in isolation but
in the proper perspective. The government, because of its relationship
with Thiokol and the improper classification, owed the employees a par-
ticular duty of care. But for the breach of that duty, the incident would
have been averted. So long as the parties are in such a relationship, and
so long as the chain of causation is clear, the plaintiffs right to recovery
should not be defeated because the contract forms a link, albeit a crucial
link, in the chain of causation.

The actual impact of this-decision, of course, remains to be seen. The
potential impact upon the operations of the federal government within
the state of Georgia is great. If the government owes a duty to employees
of an independent contractor to warn of dangers of which it happens to
be aware but for which it is not necessarily responsible, it is being held to
a standard of care probably not found in Georgia law. It may be desirable
that the government warn of such dangers, just as it is desirable that all
members of society play the role of the Good Samaritan, but it certainly
has not been the inclination of the courts to require such conduct. Under
such a strict standard the federal government may consider it advisable
to "take its business elsewhere." If such a duty to warn extends only to
hazards created by the government, then the United States is being held
to a principle recognized not only in Georgia law, but in other jurisdic-
tions as well. It is hoped that the legal analysis of the majority will be
supplemented and clarified by 'subsequent decisions, and the federal gov-
ernment will not be subjected to a double standard.

MARc THOMAS TREADWELL
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