
Commercial Law

By John M. Hewson, III*

During the survey period inflation and high interest rates took their toll
on the commercial community. Recognizing the need for reform, the 1979
legislature passed a number of important amendments to the usury stat-
utes. While further improvement is still necessary, the recent enactments
should benefit both lenders and borrowers. The courts, meanwhile, ren-
dered some significant rulings interpreting the Uniform Commercial Code,
especially in the areas of commercial paper and secured transactions.
Overall, this has been a most productive year.

I. LEGISLATION

The 1979 legislative session effected a far reaching revision of Georgia's
usury statutes. For example, the general usury rate was increased from
nine to ten and one half per cent.' Also, Georgia Code Ann. § 57-118 (Supp.
1979) replaced the usury exemption on loans to corporations with an ex-
emption on loans for "nonconsumer purposes." This revised provision al-
lows an unlimited interest rate on a loan to a corporation or to any person
if the loan is for nonconsumer purposes, the agreement to pay interest is
in writing, and the original principal balance exceeds $3,000. The provision
does not cover loans to public, charitable, religious, or other nonprofit
corporations, but does cover loans to "individuals, firms, partnerships,
cooperatives, joint ventures, associations, companies, agencies, syndicates,
estates, trusts, business trusts, receivers, and fiduciaries." 2 The code sec-
tion defines "nonconsumer purposes" as extensions of credit which are not
primarily for personal, family or household purposes.

The maximum rate on real estate loans is now a flexible rate determined
monthly by the Commissioner of Banking and Finance.' The allowable rate
is two and one half percentage points above the monthly average of the
daily yields on all outstanding United States Treasury bond issues with
twenty years remaining to final maturity.4 The rate is published monthly
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1. GA. CODE ANN. § 57-101 (Supp. 1979).
2. GA. CODE ANN. § 57-118 (Supp. 1979).

3. GA. CODE ANN. § 57-101.1(c)(4) (Supp. 1979).

4. GA. CODE ANN. § 57-101.1(b)(2) (Supp. 1979).
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by the Department of Banking and Finance.5 The maximum rate on any
particular loan is the rate in effect on the date a commitment is issued., If
no commitment is issued, it is the rate in effect on the date of closing.7 The
new statute specifically states that "discount points" paid by the seller
shall not be treated as interest.' "Fees" paid by the borrower which are in
the nature of interest are spread over the term of the loan for purposes of
determining the rate of interest.' The statute does not attempt to define
when such "fees" shall be treated as interest but leaves this to the case
law.

The revised Georgia Code Ann. § 57-101.1 (Supp. 1979) also provides
that prepayments must be credited to principal and shall not change the
amount or postpone the due date of any installment unless the loan is in
default. In such event, the "prepayment" must be credited to the past due
installments."1 It is intriguing to contemplate the prepayment of a past due
installment. Presumably, this provision does not affect the lender's right
to accelerate the remaining installment so long as the acceleration takes
place prior to "prepayment" of all past due installments. In the future,
lenders might consider communicating their action in writing when accel-
erating the remaining payments after default even though their agreement
does not require them to do so.

The Second Security Deed Act" has been amended to make the maxi-
mum allowable interest rate on second security deeds conform to the gen-
eral add-on rate set forth in Georgia Code Ann. § 57-116 (Supp. 1979). This
change will permit lenders to use a simple interest rate equivalent to the
add-on rate. The maximum total costs (other than interest) which may be
charged on loans of $1,500 or less has been reduced from $150 to $50. '2 Since
the allowable costs, such as attorney fees and recording costs, must include
costs paid to third parties as well as to the lender, the change may well
foreclose second security deed loans in amounts less than $1,500.

The 1979 legislature enacted a statute which limits a lender's right to
include a "due-on-sale" provision in his security deeds. This act provides
that a lender may not "[aiccelerate or mature the indebtedness secured
by such real estate on account of the sale or transfer of such real estate or
on account of the assumption of such indebtedness." Moreover, the
lender may not increase the interest rate unless the original borrower re-
quests in writing that he be relieved of liability under the note upon the

5. GA. CODE ANN. § 57-101.1(c)(4)(B) (Supp. 1979).
6. GA. CODE ANN. § 57-101.1(c)(2) (Supp. 1979).
7. GA. CODE ANN. § 57-101.1(c)(3) (Supp. 1979).
8. GA. CODE ANN. § 57-101.1(c)(6)(A) (Supp. 1979).
9. GA. CODE ANN. § 57-101.1(c)(7) (Supp. 1979).
10. GA. CODE ANN. § 57-101.1(c)(8) (Supp. 1979).
11. GA. CODE ANN. ch. 57-2 (1977 & Supp. 1979).
12. GA. CODE ANN. § 57-201 (Supp. 1979).
13. GA. CODE ANN. § 67-3002(a)(1) (Supp. 1979).
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seller's assumption of indebtdeness and the lender agrees in writing to
relieve the original borrower of liability. If a written request is tendered to
and accepted by the lender, the lender may not increase the interest rate
by more than one per cent and may not disapprove such a request unless
the transferee fails to meet the normal credit standards of the industry.
The lender must express his approval or disapproval of the proposed trans-
fer (to the borrower and transferee?) within forty-five days of the receipt
of a written application, or the lender shall be deemed to have approved
the transfer.

The normal "assumption" in Georgia does not involve a substitution of
parties. Usually, the property is transferred "subject to the loan," or the
transferee agrees to "assume and pay the loan balance" without the lender
relieving the original borrower of his liability. Under these circumstances
the lender may not call the loan or increase the interest rate. His sole
remedy under the act is to charge a fee on the transfer equal to the lesser
of one-half of one percent of the principal indebtedness outstanding or
$150.11 Where a substitution of parties is requested by the borrower and
agreed to by the lender, the lender may charge a fee of one percent of the
outstanding principal balance if he does not increase the interest rate,' 5 or
one-half of one percent if he does increase the interest rate. 6 The provisions
of the act apply only to a security interest in real property used as residen-
tial dwelling units other than apartments, motels, hotels and nursing
homes, if the amount of the original loan is less than $100,000,'7 and the
lender is regularly engaged in the business of making real estate loans."

The Financial Institutions Code of Georgia'9 has been amended to pro-
vide that the Department of Banking and Finance is the appropriate state
agency to receive and investigate complaints or allegations regarding viola-
tions of the interest and usury laws.2 ° The amendment also empowers the
department to issue advisory opinions for the assistance and guidance of
financial institutions.' Reliance in good faith upon one of these opinions
constitutes prima facie evidence of good faith on the part of any person
charged with any violation which would subject him to forfeiture or other
sanctions imposed by the interest and usury laws.22

Pursuant to this code section, the Department of Banking and Finance
issued a preliminary memorandum of Interpretations of Law Relating to
Title 57 of the Code of Georgia, Interest and Usury, dated June 1, 1979.

14. GA. CODE ANN. § 67-3002(a)(3)(A) (Supp. 1979).
15. GA. CODE ANN. § 67-3002(a)(3)(B) (Supp. 1979).
16. GA. CODE ANN. § 67-3002(a)(3)(C) (Supp. 1979).
17. GA. CODE ANN. § 67-3002(c) (Supp. 1979).
18. GA. CODE ANN. § 67-3002(e) (Supp. 1979).
19. GA. CODE ANN. tit. 41A (Supp. 1979).
20. GA. CODE ANN. § 41A-411(a) (Supp. 1979).
21. GA. CODE ANN. § 41A-411(b)(1) (Supp. 1979).
22. GA. CODE ANN. § 41A-411(b)(2) (Supp. 1979).
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The memorandum attempts to define, by example, "nonconsumer pur-
poses" as the term is used in Georgia Code Ann. section 57-118. The statute
defines "nonconsumer purposes" as extensions of credit not primarily for
personal, family or household purposes. This is most important since some
of the examples used in the memorandum are in conflict with interpreta-
tions issued by the Federal Reserve Board of the term "primarily for per-
sonal, family and household purposes" as this term is used in the federal
Truth-in-Lending Actn and Regulation Z.14

The memorandum also addresses the question of what charges other
than interest are permitted. Noting that the Second Security Deed Act2
and the Industrial Loan Act 6 regulate charges in addition to interest, the
memorandum sets forth nine charges which the department does not con-
sider as additional interest. They are:

(a) Amounts paid to, or contracted to be paid to, the lender in
connection with the financing of the sale of real property by per-
sons other than the borrower.
(b) Taxes, attorneys fees, and other charges paid by the lender
to a third party and passed through to the borrower.
(c) Delinquent or late charges.
(d) Charges on extensions of credit for the purpose of appraisal
of collateral, recordation of liens, preparation of documents relat-
ing to the collateral, or evaluation and appraisal of credit records.
(e) Premiums paid by the lender on behalf of the borrower for the
purpose of purchasing adequate hazard insurance on collateral,
credit life insurance, accident and health insurance, and other
credit related insurance.
(f) Taxes and other assessments, against collateral taken to se-
cure an extension of credit, where paid by the lender on behalf of
the borrower to preserve the status of the liens in favor of the lender
or collateral value.
(g) Commitment fees on extensions of credit where the lender
must set aside funds out of normal cash flow to meet such commit-
ments.
(h) Inspection fees charged in connection with the extension of
credit for the purposes of real estate construction, floor plan fi-
nancing, and commodity advances if such inspections are actually
performed.
(i) Costs of collection, attorneys fees, and other expenses relating

23. 15 U.S.C. §§ 1601-03, 1607, 1614, 1631, 1635, 1637, 1640, 1644-45, 1665(a), 1666(f), (j),
1667(a)-(e) (1976).

24. 12 C.F.R. §§ 226.1-226.1503 (1979).
25. GA. CODE ANN. ch. 57-2 (1977 & Supp. 1979).
26. GA. CODE ANN. ch. 25-3 (1976 & Supp. 1979).
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to enforcement of the contract or the creditors [sic] remedies
thereunder."

The memorandum further states:

In the opinion of the Department all of the above charges must be reasona-
ble in relation to the circumstances resulting in the charge, the charge
must be related to some factor other than the cost of money, the charge
should not result in a profit to the institution but should stem from the
reasonable estimate of a cost associated with the money lending function,
and the charge must be itemized to the borrower at the time the note is
signed or authorized in the contract for possible future charge."8

The memorandum defines the term "simple rate equivalent" as used in
Georgia Code Ann. section 57-116 as "the Annual Percentage Rate (APR)
as calculated under the Federal Reserve Regulation Z analogous to a given
maturity and a 7% add-on rate; i.e. for 24 months - 12.91%; for 36 months
- 12.82%."11 It also answers the question of whether or not a bank is subject
to all the provisions of the Industrial Loan Act and the regulations issued
pursuant to the Act when it makes a loan under Georgia Code Ann. section
41A-1313. It is the Department of Banking and Finance's view that banks
are subject only to those provisions of the Act and those regulations relat-
ing to rate of charge, rebate, and the definition of eligible loans and penal-
ties. These advisory opinions, when finalized, should answer many of the
questions that have plagued commercial lawyers and their clients over the
past few years.

II. SALES

A. Contracts and Agreements

Mauldin v. Lowe's of Macon, Inc.30 raises the interesting question of
whether or not the provisions of Georgia Code Ann. section 57-118 apply
to a commercial sale as opposed to a loan. Lowe's sold building materials
to M & M Realty Management Company, a corporation, on credit. When
the balance on the account reached approximately $11,000, Lowe's credit
manager demanded collateral. M & M gave Lowe's a note for $10,000
secured by a deed to secure a debt. The note provided for interest at the
rate of one per cent per month on the unpaid balance or twelve per cent
per annum. The note was guaranteed by the principals of M & M.

In response to an action on the note, the guarantors alleged that the

27. E.D. Dunn, Interpretations of Law Relating to Title 57 of the Code of Georgia, Interest
and Usury (June 1, 1979) (preliminary memorandum issued by the Georgia Department of
Banking and Finance) (answer to question 36).

28. Id.
29. Id. (answer to question 37).
30. 146 Ga. App. 539, 246 S.E.2d 726 (1978).
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interest charged was usurious. The trial court entered a partial summary
judgment in favor of Lowe's on the grounds that the loan fell under Georgia
Code Ann. section 57-118 which allows corporations to pay an unlimited
rate on loans of $2,500 or more. The court of appeals reversed. The court
noted that Georgia Code Ann. section 57-118 covers two situations. The
first is where the original principal balance of the loan is in excess of $2,500.
The court expressed doubt that this provision would apply, but declined
to decide the issue since there was a factual question of whether or not the
initial sale was in excess of $2,500. The second is where the creditor makes
a series of advances of money pursuant to a loan agreement that exceed
$2,500. The court ruled that this provision .of section 57-118 did not apply
since Lowe's had made no advances of money.

It would seem from this case that a seller cannot enter into a revolving
line of credit agreement with a commercial purchaser where the interest
rate exceeds the usury limit, unless there is an initial sale of at least
$2,500. 31 Even assuming such a sale, prudent sellers will limit their rates
to ten and one half per cent per annum until the courts rule on the issue
left unanswered by this case.

B. Warranties

The implied warranties of merchantability 3 and fitness for a particular
purpose33 were applied to the sale of seed to farmers for planting in Farmers
Mutual Exchange of Baxley, Inc. v. Dixon.u This ruling was little solace
to the purchaser of the defective seed in this case, however, since the court
ruled that to recover loss of expected profits he would have to establish his
damages by "comparison to corn crops grown on land in the same planted
field, with the same soil, the same brand of seed, fertilized and cultivated
in the same manner, and planted at the same time and under identical
weather conditions. ' This case effectively tells farmers purchasing defec-
tive seed that they have to be satisfied with damages amounting to their
cost of planting.

C. Breach, Remedy, and Excuse

In B & P Lumber Co. v. First National Bank of Atlanta,3 B & P sold a
carload of lumber to Peachtree Wood. Five days later, First National Bank
of Atlanta exercised its right to accelerate its loan to Peachtree Wood and

31. Seemingly, GA. CODE ANN. § 57-101 (Supp. 1979) would cover such an agreement since
it limits the rate of interest on "any loan or advance of money, or forbearance to enforce the
collection of any sum of money." (emphasis added).

32. GA. CODE ANN. § 109A-2-314 (1979).
33. GA. CODE ANN. § 109A-2-315 (1979).
34. 146 Ga. App. 663, 247 S.E.2d 124 (1978).
35. Id. at 665, 247 S.E.2d at 126.
36. 147 Ga. App. 762, 250 S.E.2d 505 (1978).
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foreclosed its perfected security interest in Peachtree Wood's inventory. B
& P learned of the bank's action and within ten days of delivery attempted
to reclaim the lumber it had sold to Peachtree Wood. By the time of B &
P's demand for reclamation, the bank had already taken possession of
Peachtree Wood's inventory and refused to surrender it. In a suit by B &
P against the bank for return of the lumber or its value, the trial court ruled
in favor of the bank and the court of appeals affirmed.

The court cited Georgia Code Ann. section 109A-2-702 which provides
that "[w]here the seller discovers that the buyer has received goods on
credit while insolvent he may reclaim the goods upon demand made within
ten days after the receipt,""7 and noted that the seller's right to reclama-
tion is primarily a right between the seller and buyer and is subject to the
paramount rights of "a buyer in the ordinary course or other good faith
purchaser." 3 A perfected lien creditor is a good faith purchaser. Therefore,
the seller's rights were subordinate to the rights of the bank. Query
whether a similar result would have been reached had the goods remained
in the hands of the buyer at the time of B & P's demand.

III. COMMERCIAL PAPER

During the survey period, the Georgia courts decided two cases of first
impression dealing with missing or forged indorsements. In National Bank
of Georgia v. Refrigerated Transport Co. 3 Refrigerated (RTC) turned over
some past due accounts to United Account Systems (UAS), a collection
agency. UAS received checks from account debtors made payable to RTC
and deposited them in its account at National Bank of Georgia (NBG). In
each case, the checks were endorsed by UAS in its own name, sometimes
with additional wording indicating that it was acting as agent for RTC.
RTC had no knowledge of the indorsements and NBG never inquired about
UAS' authority to act for RTC.

Since RTC had not authorized UAS' acts nor ratified them, the court
found pursuant to Georgia Code Ann. section 109A-3-419(1)(c) 4 0 that the
instruments had been converted. NBG put forward two defenses, both of
which were rejected by the court. First, the bank asserted that it was a
holder in due course. However, the court determined it could not be a
holder in due course without a valid indorsement of the checks. NBG also
argued that its liability should be limited to the amount in UAS' account
because it had acted in good faith and in accordance with reasonable
commercial standards applicable to the business of banking as required by
Georgia Code Ann. section 109A-3-419(3)." But after carefully reviewing

37. GA. CODE ANN. § 109A-2-702(2) (1979).
38. GA. CODE ANN. § 109A-2-702(3) (1979).
39. 147 Ga. App. 240, 248 S.E.2d 496 (1978).
40. GA. CODE ANN. § 109A-3-419(1)(c) (1969) provides that "[ain instrument is converted

when . . . it is paid on a forged indorsement."
41. GA. CODE ANN. § 109A-3-419(3) (1979).
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the decisions from other jurisdictions, the court held that the bank had not
acted with commercial reasonableness as a matter of law. As it stated,

this court is convinced that NBG cannot avail itself of the exception set
out in Ga. Code § 109A-3-419(3), because of its failure to prove that it
acted in a commercially reasonable manner. The indorsements were irreg-
ular enough on their face to raise some question as to their validity; and
certainly when the checks were offered for deposit into the general corpo-
rate checking account of one not the payee, NBG had a duty to inquire to
ascertain the authority of UAS to indorse and deposit RTC's checks. NBG
could not escape its duty of inquiry by relying on the word of its customer,
UAS; nor does the fact that NBG could proceed against its customer
under the warranty provisions of Ga. Code §§ 109A-3-417 and 109A-4-207
absolve it of the obligation of inquiry. 2

Trust Company of Columbus v. Refrigeration Supplies, Inc."3 is a case
where the collecting and paying banks paid some checks with missing
indorsements. A general contractor issued the checks payable jointly to its
subcontractor and the subcontractor's materialman. The general contrac-
tor had no agreement with the parties that it would pay the materialman.
The inclusion of the materialman as a payee on the checks was without
consideration and, therefore, a gratuitous payment. The question pre-
sented on appeal was whether the checks in question which were unen-
forceable by the payee-materialman against the maker were similarly
unenforceable by the payee-materialman against the banks that paid the
checks without his indorsement. The -court replied in the negative, holding
that the banks were liable to the nonsigning payee-materialman. Georgia
Code Ann. section 109A-3-419, which defines conversion of an instrument,
does not cover payment of a check with a missing indorsement. Therefore,
the majority looked to pre-UCC cases to define conversion. Relying on
these cases, the court held that "[playment of a check without the en-
dorsement of a joint payee is an exercise of dominion and control over the
check inconsistent with the nonsigning payee's rights amounting to a con-
version."" Recognizing that an action for conversion can be brought only
by one who has title, possession or a right to possession, the court ruled
that a joint payee has a right to possession. Apparently, the banks raised
as a defense Georgia Code Ann. section 109A-4-407(c), which provides:

If a payor bank has paid an item over the stop payment order of the drawer
or maker or otherwise under circumstances giving a basis for objection by
the drawer or maker, to prevent unjust enrichment and only to the extent
necessary to prevent loss to the bank by reason of its payment of the item,
the payor bank shall be subrogated to the rights ...of the drawer or

42. 147 Ga. App. 240, 245, 248 S.E.2d 496, 500 (1978).
43. 241 Ga. 406, 246 S.E.2d 282 (1978).
44. Id. at 408, 246 S.E.2d at 284.
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maker against the payee or any other holder of the item with respect to
the transaction out of which the item arose. 5

The argument is that since the instruments were unenforceable by the
materialman against the drawer, they are unenforceable against the pay-
ing bank which is subrogated to the drawer's rights (and defenses). The
majority found this argument untenable. It ruled that Georgia Code Ann.
section 109A-4-407(c) is intended to allow a paying bank to proceed against
a payee of an improperly paid instrument, and not to grant a paying bank
a defense to the mistake of not requiring a necessary indorsement.

In a strong dissent, Justice Hall enumerated the common law cases that
hold a payee must have enforceable rights against his drawer before he can
proceed against the paying bank. He held that in the absence of an agree-
ment obligating the general contractor to pay the materialman the inclu-
sion of the materialman as a payee was a "gratuitous accommodation"
which gave him no enforceable contract rights against the general contrac-
tor. He thus distinguished on the facts the majority's only Georgia case
directly on point." Justice Hall also construed Georgia Code Ann. section
109A-4-407(c) to include defenses as well as causes of action.

Adams v. Trust Company Bank47 reaffirms a paying bank's right to
"freeze" a customer's account when it discovers that an item has been
deposited into the account without a proper indorsement. The court in
Adams also recognized the right of the paying bank to deliver copies of the
instrument in question to the payee without incurring liability to its cus-
tomer for invasion of his right to privacy.

In United States v. Citizens & Southern National Bank,'4 C & S, after
service of a notice of levy by the IRS directing the bank to surrender the
balance in a depositor's account, attempted to exercise its contractual
right to apply the balance in the depositor's account in satisfaction of
his existing indebtedness to the bank. The depositor's notes were subse-
quently returned to him marked "paid." Although the bank argued that
its agreement with the depositor divested him of any property rights in his
account that could be subject to the IRS levy, the court of appeals deter-
mined that the bank's attempted set-off was ineffective because it took
place after service of the levy.

C & S then filed suit against the estate of the depositor in Fleming v.
Citizens & Southern National Bank" for the principal balance of the loan
plus interest from the time of the purported set-off. The depositor's execu-
tor filed an answer alleging that the notes, marked "paid," had been can-

45. GA. CODE ANN. § 109A-4-407(c) (1979).
46. Insurance Co. of North America v. Atlas Supply Co., 121 Ga. App. 1, 172 S.E.2d 632

(1970).
47. 145 Ga. App. 702, 244 S.E.2d 651 (1978).
48. 538 F.2d 1101 (5th Cir. 1976) cert. denied, 430 U.S. 945 (1977).
49. 243 Ga. 144, 253 S.E.2d 76 (1979).
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celled by the bank. The supreme court stated that equitable principles, not
legal principles, set forth in Georgia Code Ann. section 109A-3-605, control
where the bank has no adequate remedy at law. Since the bank had
"canceled" the notes on the mistaken belief that it had set off the notes
against the funds in its customer's account, the bank had an action for
unjust enrichment.

The supreme court granted certiorari to review the holding of the court
of appeals in Bank of Early v. Broun." Based on the distinction between
sureties and guarantors, the court of appeals had held that a creditor may
recover attorney fees from a guarantor even though the creditor did not
give the guarantor the notice required by Georgia Code Ann. section 20-
506(c). The supreme court reversed.5' Relying on the fact that the guaran-
tee agreement was on the reverse side of the note, the court found the
guarantors were "accomodation parties" as defined in Georgia Code Ann.
section 109A-3-415 and, therefore, indorsers. Since Georgia Code Ann. sec-
tion 20-506(c) requires notice to the "maker, indorser or party sought to
be held on said obligation,"52 notice was required. Justice Hill did not see
the necessity for these legal gymnastics. The full text of his concurring
opinion stated that "[tihe holder who seeks attorney fees from another
must give notice in writing to the proposed payor, whether maker, endor-
ser, surety or guarantor. Code Ann. § 20-506(c)" 5

IV. SECURED TRANSACTIONS

In Babson Credit Plan, Inc. v. Cordele Production Credit Association,5

Cordele made a loan to Vienna Dairy (Vienna) secured by a deed to secure
debt on Vienna's realty and a security interest in its cattle and any other
personal property associated with the operation of a dairy farm, including
after-acquired personalty. Cordele filed for record its deed and a financing
statement. Subsequently, Floyd A Brewer Company sold Vienna some
milking equipment in which it retained a purchase money security inter-
est. Babson Credit Plan, Inc. (Babson) purchased Brewer's paper.

When Vienna defaulted on both promissory notes, both Babson and
Cordele claimed the milking equipment. The trial court, sitting without a
jury, determined that the milking equipment was a fixture and that Bab-
son's purchase money security interest was unperfected. It held, as a mat-
ter of law, that Cordele's security interest in the equipment was superior.
Babson appealed.

The court of appeals first addressed Georgia Code Ann. section 109A-9-
313, which discusses priority of security interests in fixtures and states in

50. 147 Ga. App. 271, 248 S.E.2d 512 (1978).
51. 243 Ga. 319, 253 S.E.2d 755 (1979).
52. GA. CODE ANN. § 20-506(c) (1977).
53. 243 Ga. at 321, 253 S.E.2d at 757.
54. 146 Ga. App. 266, 246 S.E.2d 354 (1978).
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part that "[a] security interest which attaches to goods before they be-
come fixtures takes priority as to the goods over the claims of all persons
who have an interest in the real estate."55 Relying on this provision, the
court stated that attachment rather than perfection of the security interest
was sufficient prior to the equipment's affixation to the land. As a result,
the court determined that Babson had priority. Note however that this
holding has been vitiated by new Georgia Code Ann. section 109A-9-313(4),
which provides:

A perfected security interest in fixtures has priority over the conflicting
interest of an encumbrance or owner of the real estate where

(a) the security interest is a purchase money security interest, the inter-
est of the encumbrancer or owner arises before the goods become fixtures,
the security interest is perfected by a fixture filing before the goods be-
come fixtures or within ten days thereafter, and the debtor has an interest
of record in the real estate or is in possession of the real estate. .... .1

Next, the court discussed the relationship between Cordele's perfected
security interest in after-acquired personalty and Babson's unperfected
purchase money security interest. Noting that the equipment was a fixture
and would pass with the realty, the court held that Babson's security
interest had priority based on the court's prior holding in relation to Cor-
dele's deed to secure debt. The court did not cite any cases for its position.

A secured creditor may either sue on its note without affecting its inter-
est in the collateral, or proceed against the collateral. In the event it elects
to do the latter, it must either elect to retain the collateral in satisfaction
of its debt5 7 or make a commercially reasonable disposition of the collat-
eral." This includes making a disposition of the collateral in a commer-
cially reasonable time after repossession. 9

When a creditor files a personal property foreclosure action pursuant to
Georgia Code Ann. section 67-701 (Supp. 1979), the court may grant a writ
of possession. It may not affirmatively command the defendant to return
the property and thus allow the plaintiff to dispense with a levy. 0 Nor may
the court enter a money judgment against the defendant unless the com-
plaint sets forth a separate cause of action for such a judgment and the
jurisdictional requirements for such a suit are met."

55. GA. CODE ANN. § 109A-9-313(2) (repealed 1978).
56. GA. CODE ANN. § 109A-9-313(4) (1979).
57. GA. CODE ANN. § 109A-9-505(2) (1979).
58. GA. CODE ANN. § 109A-9-504(3) (1979).
59. Henderson Few & Co. v. Rollins Communications, Inc., 148 Ga. App. 139, 250 S.E.2d

830 (1978).
60. Rivera Equip., Inc. v. Omega Equip. Corp., 145 Ga. App. 640, 244 S.E.2d 139 (1978).
61. Walker v. First Nat'l Bank of Cobb County, 149 Ga. App. 52, 253 S.E.2d 442 (1979).
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V. INDUSTRIAL LOAN ACT AND TRUTH IN LENDING

Can a credit union charge one per cent per month on a loan secured by
a second deed to secure debt on residential real estate? The supreme court
answered affirmatively in Cole v. Georgia Central Credit Union." Georgia
Code Ann. section 25-116 permits credit unions to lend money to their
members at reasonable rates of interest not to exceed one per cent per
month. This specific provision relating to credit unions takes precedence
over the more restrictive provision of Title 57 of the Georgia Code.

In Nationwide Financial Corporation v. Banks,13 Nationwide made a
loan to Banks secured by a second deed to secure debt on his home and
various personal property. When Banks defaulted, Nationwide conducted
a nonjudicial foreclosure under the power of sale contained in its deed to
secure debt. Nationwide was the only bidder at the sale. It bid an amount
equal to the net principal balance on its note. Nationwide did not seek
confirmation of the sale. Subsequently, Nationwide commenced a personal
property foreclosure action in the State Court of DeKalb County. Banks
brought an action in the DeKalb Superior Court for an injunction and
damages which resulted in a judgment against Nationwide on the grounds
that its note had been satisfied by the foreclosure sale and the personal
property action was a "charge" in excess of those permitted by Georgia
Code Ann. section 57-202. Nationwide appealed.

The court of appeals refused to reach the issue of whether or not a
foreclosure, without confirmation, operates automatically to extinguish
the underlying indebtedness, since the amount bid equalled the remaining
principal balance, and therefore extinguished the total indebtedness. Since
the debt was extinguished, the personal property foreclosure action consti-
tuted an excessive charge. The penalty for such a charge is forfeiture of
both principal and interest. Banks was entitled to an amount equal to the
payments made by him plus the amount bid at the foreclosure sale.

In Edmundson v. A llen-Russell Ford, Inc., 4 the Court of Appeals for the
Fifth Circuit held that a creditor must clearly disclose the fact that his loan
documents assign to him any monies that may become payable under
required hazard insurance on any collateral which secures a note, including
returned or unearned premiums. This disclosure must meet the require-
ments of the Truth in Lending Act,15 Any creditors that have not already
done so should change their loan documents to reflect the holding in this
case.

62. 243 Ga. 60, 252 S.E.2d 485 (1979).
63. 147 Ga. App. 73, 248 S.E.2d 54 (1978).
64. 577 F.2d 291 (5th Cir. 1978), cert. denied, 99 S. Ct. 2180 (1979).
65. 15 U.S.C. §§ 1601-03, 1607, 1614, 1631, 1635, 1637, 1640, 1644-45, 1665(a), 1666(f), (j),

1667(a)-(e) (1976).
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VI. CONCLUSION

While the 1979 amendments to the usury laws removed some existing
inequities and clarified some language, a comprehensive reform is still
necessary. A division of the Code between consumer and nonconsumer
transactions would be helpful. In addition, uniform rules should be en-
acted to govern the method for computing interest (360 versus 365 day
years), rebate of unearned interest upon prepayment and acceleration after
default, and payments of fees in addition to interest. Such a thorough
revision, coupled with the Department of Banking and Finance's new au-
thority to issue advisory opinions, should place our laws governing interest
on a par with those of any state in the nation.




