
Constitutional Civil Law

By M. Michael Egan, Jr.*

I. Introduction

"The decisions of the federal judiciary today frequently have dramatic
impact upon the lives of every citizen of this country. DuPlantier v.
United States."'

A review of the Fifth Circuit Court of Appeals decisions involving civil
constitutional law during 1979 demonstrates pointedly that the federal
courts continue to have a "dramatic impact" upon the lives of countless
citizens. This annual survey of the Fifth Circuit's civil constitutional deci-
sions will examine a "still shot" of a fascinating process in which the fed-
eral courts, in ruling upon the United States Constitution, continue to
balance the rights of individuals against both the power of the state and
the will of the majority. The far-reaching nature of the court's decisions is
at times frightening, but always interesting.

This survey will examine the following areas of "pure" constitutional
law:2

(1) school desegregation,
(2) constitutional torts,
(3) public employees,
(4) prisoner rights,
(5) voting rights, and
(6) the separation of powers.

* Associate, Phillips, Hart & Mozley, Atlanta, Georgia. Duke University (B.A., 1972;
M.A., 1973); University of Georgia (J.D., 1976). Law clerk to the Honorable Wilbur D.
Owens, Jr. (1976-1978).

1. 606 F.2d 654, 668 (5th Cir. 1979).
2. Generally, "pure" constitutional decisions are those which directly apply a provision

of the constitution as the substantive rule of the case. Accordingly, this survey will not deal
with a host of decisions applying the substantive provisions of federal statutes which are
closely related to constitutional rights. For example, this survey does not discuss cases de-
cided under the Voting Rights Act of 1965, 42 U.S.C. §§ 1971-1974e (1976), the Civil Rights
Act of 1964, 42 U.S.C. §§ 2000a-2000h-6 (1976), or the Fair Housing Act of 1968, 42 U.S.C.
§§ 3601-3631 (1976).
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Finally, there is a brief discussion of the award of attorney's fees in
civil constitutional litigation pursuant to 42 U.S.C. section 1988, a provi-
sion which insures that there will continue to be a steady stream of con-
stitutional civil litigation in the federal courts.

II. SCHOOL DESEGREGATION

School desegregation cases, many of them under the trial courts' juris-
diction for more than twenty years,' have continued to plague the Fifth
Circuit in its role as monitor of the trial courts charged with the inelucta-
ble and evasive task of enforcing Brown v. Board of Education4 and its
progeny.5 Perhaps the chief issue in this area of litigation has been the
efficacy and constitutionality of imposing broad, sweeping desegregation
orders upon communities which in some instances ceased to practice de
jure segregation well over fifteen years ago.

A. Desegregation Remedies

In United States v. Texas Education Agency,6 the Fifth Circuit ren-
dered its most significant decision of the year concerning the adequacy of
a school desegregation plan as a remedy for violations of the fourteenth
amendment. The court faced the question of whether the district court
erred in refusing to order the desegregation of twelve schools which had
at one time been fully integrated, but had become resegregated because of
shifting housing patterns in Lubbock, Texas.7 The defendant school
board relied upon the Supreme Court decisions of Washington v. Davis8

and Village of Arlington Heights v. Metropolitan Housing Development
Corporations for the defense that the segregated condition of several
schools was not the result of any intentional segregative act on its part.

3. See, e.g., Gaines v. Dougherty County Bd. of Educ., 222 F. Supp. 166 (M.D. Ga. 1963).
This Albany, Georgia school case has been pending for over eighteen years in the Middle
District of Georgia, Albany Division.

4. 347 U.S. 483 (1954).
5. See, e.g., Keyes v. School Dist. No. 1, 413 U.S. 189 (1973); Swann v. Charlotte-Meck-

lenburg Rd. of Educ., 402 U.S. 1 (1971); Green v. County School Bd., 391 U.S. 430 (1968).
6. 600 F.2d 518 (5th Cir. 1979).
7. The Lubbock Texas Independent School District consisted of fifty-three schools.

Twenty-three of the schools had white enrollments in excess of 70% and twenty-two schools
had minority populations in excess of 70%. The twelve schools in question had opened with
white majorities and for a brief period had remained fully integrated.

8. 426 U.S. 229 (1976). Davis holds that "the disproportionate impact of a particular
governmental act is, standing alone, insufficient to justify a finding of unconstitutional dis-
crimination." United States v. Texas Educ. Agency, 600 F.2d at 526.

9. 429 U.S. 252 (1977) (intent to discriminate cannot be inferred simply from the segre-
gative effect of a zoning ordinance).
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Rather, the school board asserted that the segregation of the schools
merely reflected the individual decisions of many families in choosing
where to live. The district court accepted the school board's reasoning
and therefore refused to order desegregation of the twelve schools. How-
ever, the district court did find unconstitutional segregative acts by the
school board, with respect to nine other schools in the systems and or-
dered these schools desegregated. The plaintiffs appealed, asserting that
the trial court's remedy was inadequate.

The court of appeals resolved this conundrum by adopting a new stan-
dard for measuring whether an unconstitutional act on the part of the
school board has caused segregation."0 The court held that if the Lubbock
school board's intentional segregative acts with respect to the nine
schools had inadvertently contributed to segregated conditions in the
twelve schools which had been resegregated by shifting housing patterns,
then a constitutional violation had occurred. Apparently without proof,
and certainly without aid of findings by the district court, the court of
appeals hypothesized that the school board's intentional discriminatory
acts had indirectly caused the segregated residential housing pattern.

The court of appeals refused to accept the district court's analysis that
because the twelve schools in question had once been fully integrated and
then became resegregated because of shifting housing patterns, the school
board itself could not be at fault. Thus, the case was remanded for
further findings of fact with the instructions to the district court to adjust
its remedy to fit the scope of the constitutional violations involved, pur-
suant to Dayton Board of Education v. Brinkman"' and Swann v. Char-
lotte-Mecklenburg Board of Education. 1

Issues similar to those in United States v. Texas Education Agency
arose in Alvarado v. El Paso Independent School District,1 s another case
posing the question of whether the district court had tailored a remedy
commensurate to the alleged constitutional violation. The school board
had argued to the district court that there had been no intentional segre-
gative act on its part because the level of segregation existing within the
school district was purely the result of geographic and demographic fac-

10. 600 F.2d at 527. In a sense, the Lubbock Independent School District case is con-
cerned primarily with the question of causation in fact. The school district was found by the
district court to have purposely discriminated against minorities and the only remaining
question was what segregative effect had been caused by their discriminatory acts.

11. 433 U.S. 406 (1977).
12. 402 U.S. 1 (1971). It is significant, however, that in United States v. Texas Educ.

Agency, plaintiffs did not obtain the relief they sought on appeal, a full system-wide rem-
edy. Thus the court at least left open the possibility in its remand that the district court
might well find that even under the more liberal definition of "causation," the school dis-
trict had not caused segregation in the twelve schools in question.

13. 593 F.2d 577 (5th Cir. 1979).
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tors unique to El Paso."' The district court agreed, but nonetheless or-
dered a limited amount of relief such as an optional majority to minority
transfer system and the redrawing of certain school attendance zones."

On appeal, plaintiffs contended that the district court should have or-
dered an all-out, system wide desegregation of the entire El Paso school
system. The court of appeals, however, affirmed the limited remedy, and
unlike the decision in United States v. Texas Education Agency," gave
full effect to the Supreme Court decisions of Village of Arlington Heights
v. Metropolitan Housing Development Corp.' and Washington v. Da-
vis.18 The Arlington Heights decision ruled that a segregative effect aris-
ing from a zoning board action will not, standing alone, justify the infer-
ence of segregative intent on the part of the zoning board unless the
segregative effect is "a clear pattern, unexplainable on grounds other than
race." 1' 9 Likewise, Washington v. Davis held that the mere showing of a
racially disproportionate impact arising from acts by officials is not by
itself sufficient proof of official discriminatory intent. Because of the trial
court's finding that the segregated nature of the El Paso school system
arose from unique demographic, historical, and geographic factors, the
court of appeals allowed the limited remedy to stand even though it left
some schools largely segregated. In reaching this result, the court empha-
sized that there had never been de jure segregation in the school
district."

Lee v. Marengo County Board of Education" demonstrates that there
are still school systems which even to this day have not made any pro-
gress toward implementing the dictates of Brown v. Board of Education.
Unlike the El Paso school district discussed above, these recalcitrant sys-
tems were at one time statutorily mandated, dual school systems. In Lee,
the court of appeals ordered forthwith the desegregation of a small rural
county school system in Alabama which more than twenty-five years after
Brown v. Board of Education had never been desegregated. In the words

14. The school district is divided by a mountain into a "U" shape. Mexican-American
citizens and immigrants historically had located near the Mexican city of Cuidad Juarez just
across the border.

15. The court also ordered that several predominantly Mexican-American schools were
required to be air-conditioned like their Anglo-American counterparts. 593 F.2d at 583.

16. 600 F.2d 518 (5th Cir. 1979).
17. 429 U.S. 252 (1977).
18. 426 U.S. 229 (1976).
19. 429 U.S. at 266.
20. This may be the chief distinction between the United States v. Texas Educ. Agency

decision and Alvarado. The operation of a dual system by force of law by the Lubbock
school district placed upon the district a taint which, in essence, prevented the Court of
Appeals from affirming the limited remedy imposed by the district court.

21. 588 F.2d 1134 (5th Cir. 1979).
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of the district court, "the posture of the defendant Board can best be
characterized as 'obdurately obstinate,' an attitude less than novel in this
judicial district.12 Not surprisingly, the Fifth Circuit ordered full deseg-
regation of the system through a student assignment plan.

The three decisions discussed above amply demonstrate the extraordi-
nary complexities posed by long-standing school desegregation cases. On
the one hand, the attitude of school boards such as the Marengo County
School Board presaged an even more protracted role for the federal
courts in the desegregation of public schools throughout the South. On
the other hand, there must come the day when the Alvarado decision will
apply to nearly all school districts, including those which formally oper-
ated a dual statutory school system. As demonstrated by the facts in
United States v. Texas Education Agency eventually the segregated pat-
terns of the school districts will reflect purely individual decisions which
do not involve the state action required by the fourteenth amendment.
When that time comes, court ordered desegregation on a massive scale
will no longer be mandated, even though there may be many segregated
schools.

Before leaving the discussion of school desegregation remedies, one de-
cision involving a procedural matter is worthy of note. In Pate v. Dade
County School Board28 a group of parents opposing further desegregation
sought to intervene in a long-pending school desegregation case. Interven-
tion was denied solely because the parents group opposed desegregation.
The court of appeals affirmed, noting the rule that the only parental in-
terest which would justify intervention in a school desegregation case is
one which actively seeks the implementation of desegregation. Although
this may well have been an adequate approach in the early days of deseg-
regation, it is no longer appropriate. Decisions such as Alvarado make
clear that the scope and extent of a court ordered school remedy takes
into consideration factors such as the geography and demography of the
area. These factors give parents many non-racial grounds upon which to
oppose desegregation in a federal school case.

Because the school desegregation cases frequently began years ago, the
persons who at one time constituted the class of plaintiffs have entirely
left the school system. Thus, in an old case, the nature of the class of
plaintiffs, the persons seeking further relief, and the possibility of inter-
vention of new groups are all matters which a district court, when faced
with a motion for further court ordered relief, should weigh carefully. Un-
fortunately, the Fifth Circuit's decision in Pate v. Dade County School

22. Id. at 1135.
23. 588 F.2d 501 (5th Cir. 1979). A similar intervention request involving the closing of a

school was considered in United States v. Marion County School Dist., 590 F.2d 146 (5th
Cir. 1979) (affirming denial of motions to intervene).
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Board turns back at least one method through which there can be new
community input into old school cases.

B. The District Court As School Administrator

The sweeping school remedies have inevitably resulted in the trial
court's participation in the day to day administration of local school
boards, an ongoing entanglement with which neither the courts nor the
school boards are happy. In 1979 the Fifth Circuit's decisions in this re-
gard demonstrate that, as in the past, the federal courts must resolve
such minute questions as who will be the head football coach,2 4 who will
be the school principal,2 5 how to solve school discipline problems," where
new schools will be located, and whether one school district can secede
from another.2

8

Of particular interest in this respect is George v. Davis2 in which the
court of appeals affirmed the district court's decision that the school
board's choice of location for a new high school in East Feliciana Parish
would not perpetuate past discrimination. The court of appeals chided
plaintiffs for their assertion that the new location would cause more seg-
regation and observed as follows:

The task of the courts in devising and thereafter reappraising constitu-
tional remedies, however, does not require that it engage in second guess-
ing every racially neutral decision of local authorities. It was also recog-
nized in Swann that, 'Remedial judicial authority does not put judges
automatically in the shoes of school authorities whose powers are ple-
nary. Judicial authority enters only when local authority defaults.' 0

24. Lee v. Attalla City School Sys., 588 F.2d 499 (5th Cir. 1979). Cases of this nature are
often an application of Singleton v. Jackson Mun. Separate School Dist., 419 F.2d 1211 (5th
Cir. 1970), a decision which established non-discriminatory guidelines for staff reductions
caused by desegregation orders.

25. Lee v. Walker County School Sys., 594 F.2d 156 (5th Cir. 1979) (an application of
Singleton, supra).

26. Pickens v. Okolona Mun. Separate School Dist., 594 F.2d 433 (5th Cir. 1979). In
Pickens the district court had ordered protestors to stay at least one block away from a high
school during school hours. The appellate court ruled that the trial court could order injunc-
tive relief of this nature because the court had retained jurisdiction over the school case.
Significantly, the district court's order was held not to interfere with the protestors' first
amendment rights.

27. See, e.g., George v. Davis, 589 F.2d 898 (5th Cir. 1979); Copeland v. Lincoln Parish
School Bd., 598 F.2d 977 (5th Cir. 1979).

28. Fort Bend Independent School Dist. v. City of Stafford, 594 F.2d 73 (5th Cir. 1979)
(case remanded for determination of whether a unitary school system had been achieved).

29. 589 F.2d 898 (5th Cir. 1979).
30. Id. at 901, quoting Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 16

(1971).

[Vol. 31
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The court went on to apply the "clearly erroneous" rule to approve of the
district court's factual finding that the new school location would not
have a discriminatory impact. The decision demonstrated a new willing-
ness of the Fifth Circuit to defer to local decision making except when an
official act is obviously racially motivated."

III. CONSTITUTIONAL TORTS

This section of the survey deals with the infliction of common law in-
tentional torts upon the citizenry by public officials-usually policemen.
Perhaps more than in any other area of the law discussed in this survey,
the "constitutional tort" reflects the original purpose of the fourteenth
amendment. Shortly after the passage of the fourteenth amendment, the
Congress passed the Klu Klux Klan Act 2 and the Civil Rights Act of
18718" which were designed to give citizens who were abused by state offi-
cials a right of action in the courts of the federal sovereign. The successor
of the Civil Rights Act of 1871, 42 U.S.C. section 1981-1983, is an impor-
tant check upon the excesses of those who hold public positions. By vir-
tue of 42 U.S.C. section 1983, ordinary, common law torts such as assault,
battery, false arrest, trespass and false imprisonment, when committed by
state officials, rise to the plane of constitutional violations for which re-
dress may be sought in the United States district courts. Thus, state offi-
cials are forced to account for their actions before an Article III, United
States judge who is far less likely to be swayed by local pressures.

During the course of the past year, the Fifth Circuit's constitutional
tort decisions involved battery," false arrest,35 wrongful execution of a
warrant,36 and false imprisonment.8 7 However, the most significant deci-

31. Another non-racial factor which trial courts may consider in ordering desegregation
(or in approving of school location) is the age of the children. For example, kindergarten
children may be omitted altogether from a school desegregation plan. Pitts v. Cherry, 598
F.2d 1005 (5th Cir. 1979).

32. The Ku Klux Klan Act appears in 16 Stat. 433 (1871) and is the predecessor of 42
U.S.C. § 1985 (1976).

33. The Civil Rights Act of 1871, 17 Stat. 13 (1871) is the predecessor of 42 U.S.C. §
1983 (1976).

34. Dailey v. Byrnes, 605 F.2d 858 (5th Cir. 1979) (striking a prisoner); see also United
States v. Hayes 589 F.2d 811 (5th Cir. 1979) which applied 18 U.S.C. § 242 (1976), the
criminal equivalent of 42 U.S.C. § 1983 (1976). The story of abuse in Hayes is chilling and
well illustrates why that case became a criminal matter.

35. See, e.g., White v. Scriviner Corp., 594 F.2d 140 (5th Cir. 1979) (no state action);
Crowe v. Lucas, 595 F.2d 985 (5th Cir. 1979) (state officers' qualified immunity does not
extend to malicious acts); Reeves v. City of Jackson, 608 F.2d 644 (5th Cir. 1979) (malicious
arrest on no probable cause violates liberty); Duncan v. Edwards, 600 F.2d 1069 (5th Cir.
1979) ($1,000 damage for false arrest and for false imprisonment of one day in jail).

36. Duncan v. Barnes, 592 F.2d 1336 (5th Cir. 1979) (search must be conducted in a
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sions dealt with the kind of damages available pursuant to section 1983
and under what conditions public officials can be held liable for the torts
of their employees.

A. Damages Under Section 1983

In Baskin v. Parker"8 the Fifth Circuit held that the trial court had
erred in not allowing plaintiffs to recover compensatory damages on ac-
count of personal humiliation, embarrassment, and mental distress. The
Baskin case involved a Louisiana sheriff who issued a search warrant
without probable cause and allegedly caused the warrant to be executed
in an unreasonable fashion by leaving a "path of destruction upon the
plaintiffs' property. '8 9 The trial court had awarded $250.00 to one plain-
tiff and $13.85 to the other for property damages. The court also awarded
$100.00 in punitive damages. The court of appeals reversed, and found
these damages inadequate:

In a small community where each resident is known to the neighbors
the humiliation from an unlawful search by a number of officers is evi-
dent. The emotional distress was aggravated by the circumstances; the
Baskin family was of good repute and recently bereaved. Their tenants
moved rather than risk another incident. The fact that no criminal
charges resulted neither allays suspicion nor repairs the harm to reputa-
tion. Moreover, some damage was done merely by the wrongful procura-
tion of the warrants. The trial judge should have awarded a suitable sum
for the emotional injury suffered by each of the plaintiffs.'0

This decision thus makes clear that for most constitutional violations
which involve the common law torts, such as malicious abuse of process
and battery, compensatory damages as a matter of federal law will be
assumed to flow from the violation of the right.

B. Defenses and Immunities

The Baskin v. Parker decision also involved a significant application of
a Supreme Court decision, Monell v. Department of Social Services,"1 to
the question of vicarious liability under section 1983. The Fifth Circuit
had previously held that state law controlled the imposition of liability in

reasonable fashion, even if officers have good faith belief in validity of the warrant); Baskin
v. Parker, 602 F.2d 1205 (5th Cir. 1979).

37. Duncan v. Edwards, 600 F.2d 1069 (5th Cir. 1979); Reeves v. City of Jackson, 608
F.2d 644 (5th Cir. 1979).

38. 602 F.2d 1205 (5th Cir. 1979).
39. Id. at 1207.
40. Id. at 1210.
41. 436 U.S. 658 (1978).

[Vol. 31
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section 1983 actions.' 2 However, the majority in Baskin reached the con-
clusion that Monell created a uniform federal rule with respect to respon-
deat superior under section 1983. Thus, the Court concluded that regard-
less of Louisiana's vicarious liability rules, the sheriff in Baskin v. Parker
could not be held liable for the wrongful execution of the search warrant
unless he had himself "caused a constitutional tort. 4

Judge Rubin cogently dissented and stated his fear that the Supreme
Court in Monell had not meant to speak at all about the question of state
remedies for invasions of civil rights. After discussing the legislative his-
tory of section 1983, Judge Rubin pointed out the irony that Louisiana
law would give plaintiffs greater rights against public officials for the vio-
lation of their federal constitutional rights than federal law would allow
and he observed: "The vindication of constitutional rights sought by the
Civil Rights Act of 1871 should not be so grudging. Injured plaintiffs
should not be remitted to attempts to satisfy judgments against insolvent
defendants when state law would permit them to look to a higher
official.""

The Fifth Circuit has subsequently embraced the holding of Baskin v.
Parker that a higher public official may not be vicariously liable unless
the tortfeasor is carrying out a policy, custom, or order of the higher offi-
cial. Thus, the impact of Baskin is the creation of an additional defensive
tool for those sued under section 1983.

In addition to the shield now provided to public officials by the Fifth
Circuit's interpretation of Monell v. Department of Social Services, abso-
lute and qualified immunities still provide defendants in section 1983
suits with formidable defenses. For example, judges and prosecutors are
entirely immune from a section 1983 lawsuit when acting within the scope
of their jurisdiction.4" In addition, a qualified immunity is available to
public officials who act in good faith, that is without malice and without

42. Taylor v. Gibson, 529 F.2d 709, 716 (5th Cir. 1976).

43. 602 F.2d at 1208.
44. Id. at 1215. Judge Rubin's dissent may be unique in the annals of judicial opinion

writing in that he also wrote most of the majority opinion. The decision in the case origi-
nally appeared at 588 F.2d 965 (5th Cir. 1979) with Judge Rubin authoring the opinion.
Later, upon considering the possible application of Monell, the panel withdrew its previous
opinion and substituted the opinion found at 602 F.2d 1205 (5th Cir. 1979). Ironically, large
portions of the majority opinion pertaining primarily to the question of damages are taken
verbatim from the earlier opinion. Thus, Judge Rubin wrote large portions of the majority
opinion, as well as the entire dissent.

45. Henzel v. Gerstein, 608 F.2d 654 (5th Cir. 1979) (prosecutorial immunity); Almon v.
Sandlin, 603 F.2d 503 (5th Cir. 1979) (judge has absolute immunity); Sparks v. Duval
County Ranch Co., 588 F.2d 124 (5th Cir. 1979) (even allegation of bribe-taking does not
pierce judge's absolute immunity).
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knowledge that a constitutional violation will result from their acts.46

This "good faith" immunity was extended in Crowe v. Lucas"' to
elected city officials. Defendants, the mayor and alderman of a Missis-
sippi town, were entitled to a qualified immunity defense to charges that
they had caused a former city councilman to be falsely arrested. Defend-
ants argued that because they had acted on the advice of counsel in or-
dering the arrest, they could not, as a matter of law, be held liable under
section 1983. The Fifth Circuit concluded that advice of counsel was
merely one fact which the jury could consider in weighing the good faith
qualified immunity defense.'9

Another defense which is frequently raised in constitutional tort cases
is the claim that no state action is involved on the part of the public
official. A somewhat surprising decision in this vein is White v. Scrivner
Corporation."9 Plaintiff was halted by department store employees and
accused of shoplifting. The employees then telephoned the police who
took plaintiff into custody. With strained reasoning, the court held that
the entire transaction lacked the required "state action." The court did
not broach the issue of whether the arrest by either the private or public
defendants was lawful in the first place. Still, the White decision breathes
a great deal of life into the defense of no state action in false arrest cases.

C. The Liability of Federal Officials

As demonstrated by the above discussion, state officials can be sued in
federal court for constitutional violations because the federal cause of ac-
tion is expressly granted in 42 U.S.C. section 1983. A more perplexing
problem has been whether federal officials could be sued pursuant to an
implied cause of action under the fifth amendment. Although Bivens v.
Six Unknown Agents of the Federal Bureau of Narcotics50 held that a
cause of action for damages arose from a violation of the fourth amend-
ment, the en banc Fifth Circuit decision in Davis v. Passman"1 held that
"no right of action may be implied from the Due Process Clause of the

46. See, e.g., Cruz v. Beto, 603 F.2d 1178 (5th Cir. 1979). The Cruz decision found
against defendant, a former Texas prison warden, with respect to his good faith defense and
ruled that plaintiffs had successfully demonstrated bad faith on the part of Cruz. The Cruz
decision demonstrates that there are still many unresolved difficulties in the application of
the qualified immunity set forth in Wood v. Strickland, 420 U.S. 308 (1975) and Scheuer v.
Rhodes, 416 U.S. 232 (1974).

47. 595 F.2d 985 (5th Cir. 1979).
48. Id. at 992.
49. 594 F.2d 140 (5th Cir. 1979).
50. 403 U.S. 388 (1971).
51. 571 F.2d 793 (5th Cir. 1978).
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Fifth Amendment.""
During the period of this survey the sweep of the en banc holding in

Davis was demonstrated in Seibert v. Baptist," a suit brought against
federal officials for allegedly violating the due process clause of the fifth
amendment by wrongfully seizing property for the collection of taxes. Ap-
plying the principles of the Fifth Circuit en banc ruling in Davis v. Pass-
man, the district court dismissed upon the basis that there was no im-
plied cause of action. The dismissal was upheld on appeal.

However, during this survey period the Supreme Court reversed the
Fifth Circuit's Passman decision by holding that plaintiff had a constitu-
tional right, a cause of action to enforce the right, and money damages as
redress for the right." A question which remains for resolution is whether
cases like Seibert v. Baptist, remain good law in the Fifth Circuit. A par-
tial answer to this question came from Bush v. Lucas,58 which held that
the Supreme Court in Passman did not give an optional, additional rem-
edy to those remedies already available pursuant to a federal statute.
Thus Bush v. Lucas arguably sustains the result in Seibert because the
Seibert plaintiff, like the Bush plaintiff, already had federal statutory
rights as a method of vindicating constitutional rights.

The full impact of the Supreme Court's decision in Passman has not
yet been determined. As this section of the survey points out, virtually
every intentional tort committed by a state official does give one a cause
of action in federal court, but in Passman, the majority opinion warned,
"We do not hold that every tort by a federal official may be redressed in
damages. And, of course, were Congress to create equally effective alter-
native remedies, the need for damages relief might be obviated."" The
end result may be a crazy-quilt of varying rules, one for federal officials
who can be shielded by an alternative remedy created by Congress and an
entirely different rule for state officials, who, without benefit of an ex-
haustion requirement or the defense of an alternative remedy, are forced
to take their money-damages lumps in federal court.

IV. PUBLIC EMPLOYEES

The government as employer must deal with its employees in a consti-
tutional fashion. The injection of the United States Constitution into the
employer-employee relationship, however, sometimes yields surprising re-
sults in the public sector. For example, the first amendment in some in-

52. Id. at 801.
53. 594 F.2d 423 (1979).
54. Davis v. Passman, 442 U.S. 228 (1979).
55. 598 F.2d 958 (5th Cir. 1979).
56. 442 U.S. 228, 248 (1979) (citations omitted).

895



MERCER LAW REVIEW

stances allows a government employee to criticize publicly his immediate
superior. In addition, the Constitution places the strictures of the due
process clause upon the government in all of its actions as employer.
Thus, if a government employee can show that he has a "property inter-
est" in his job, then he is entitled to procedural due process protections
before any adverse job action can be taken against him. 7

A. First Amendment Protection of Public Employees

The Fifth Circuit has during the past year given firemen, office workers,
and college professors protection from termination for public criticism of
their superiors. The chief significance of the most recent decisions of the
Fifth Circuit in this area is the court's rather expansive view of what con-
stitutes "protected speech." Unlike other areas of first amendment analy-
sis, in the context of government employment, the Supreme Court deci-
sion in Pickering v. Board of Education,8 sets down a balancing test in
which the Court engages in the subjective and often discretionary prac-
tice of weighing the content of the public employee's speech. A review of
the recent decisions of the Fifth Circuit in this area reveals the extreme
difficulties the court encounters in weighing the value of the content of
certain speech.

In Davis v. Williams," perhaps the most significant public employment
decision of the Fifth Circuit in the past year, the court held that a city
fireman had been unconstitutionally suspended pursuant to an ordinance
of the city which prohibited "conduct prejudicial to good order." The
firemen were engaged in a rather ordinary labor controversy with the fire
chief concerning the terms and conditions of their employment. They
were asserting that there was too much work and too few firemen. The
firemen's association brought this work controversy to public attention
under the aegis of "public safety" and drafted a letter for future public
consumption which accused the fire chief of jeopardizing lives and safety.

Plaintiff, head of the firemen's association, discussed with a newspaper
reporter the lack of leadership in the fire department and criticized the
fire chief in a general fashion. The chief retaliated by permanently sus-
pending Davis for "conduct prejudicial to the good order" of the fire de-
partment. The Fifth Circuit held that the ordinance was overbroad in
that it stifled the exercise of a fundamental personal liberty, the right to
free speech. Implicit in the court's decision was that Davis' speech was

57. Furthermore, work rules must be evenly applied to all employees because selective
enforcement against a particular employee violates the equal protection clause. Gosney v.
Sonora Independent School Dist., 603 F.2d 522 (5th Cir. 1979).

58. 391 U.S. 563 (1968).
59. 598 F.2d 916 (1979).
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entitled to protection under the first amendment, thereby establishing in
part that a work load dispute can become protected speech.60

The first amendment was used to prevent the termination of college
professors in Goss v. San Jacinto Junior College1 and in Lindsey v.
Board of Regents.a In Goss, a jury had decided that Professor Goss was
fired because of her participation in the formation of a local chapter of
the National Faculty Association and because of her efforts to organize
the Texas Junior College Teachers Association. With very little discus-
sion, the court assumed that all of these organizational activities by Pro-
fessor Goss were protected by the first amendment,18 and, therefore, af-
firmed the jury verdict of $23,400 in back pay."

Likewise, in Lindsey v. Board of Regents, an assistant professor of the
University of Georgia was terminated for distributing a questionnaire to
all university faculty members soliciting their views on matters which
clearly pertained to the "terms and conditions" of professional employ-
ment. Following the guidelines of Pickering v. Board of Education, the
Fifth Circuit applied a balancing test to discover whether Lindsey's ac-
tions were "deserving of First Amendment protection. ' 5 The court con-
cluded that such matters as whether good teaching and good research
were rewarded, whether faculty opinions were listened to and respected,
and whether the administration dealt effectively with grievances, were all
questions of "public importance and concern. '' " Accordingly, the district
court's reinstatement of Professor Lindsey was affirmed. The Lindsey de-
cision joins Goss and Davis as authority for the proposition that public
outspokeness by public employees on work-related issues is a protected
form of first amendment speech.

A significant expansion of these first amendment rights also appears in

60. Unquestionably a hidden agenda in each of these first amendment-public employee
disputes is the reasonableness of the actions of the public officials. For example, in McDon-
ald v. Miller, 596 F.2d 686 (5th Cir. 1979) another fireman was challenging as overbroad fire
department regulations that had been used to terminate his employment. The regulations
included a prohibition of "conduct prejudicial to good order." Id. at 687. However, because
the evidence supported the finding that the fireman had knowingly purchased stolen mer-
chandise, the Fifth Circuit ruled against the fireman by following Parker v. Levy, 417 U.S.
733 (1974) which ruled, "[olne to whose conduct a statute clearly applies may not success-
fully challenge it for vagueness." Id. at 756.

61. 588 F.2d 96 (5th Cir. 1979).
62. 607 F.2d 672 (5th Cir. 1979).
63. Labor organizing activities by public employees are a first amendment protected ac-

tivity. See Huffstutler v. Bergland, 607 F.2d 1090 (5th Cir. 1979).
64. The court also ruled that the eleventh amendment did not render a Texas junior

college immune from damages. 588 F.2d at 98.
65. 607 F.2d at 675. The Lindsey decision is a good example of the subjective nature of a

particular court ruling on whether certain speech is "worthy."
66. Id. at 674.
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Porter v. Califano.7 In that case a clerk-typist of the social security ad-
ministration was suspended because she publicly accused her immediate
superiors of corruption." The appellate court, as in Lindsey, applied the
Pickering balancing test by weighing the employee's interest in comment-
ing on matters of public concern against the government's interest in pro-
motion of efficiency in the civil service. The court struck the balance in
favor of the employee, holding that the accusation of corruption within
the ranks of the social security administration was protected by the first
amendment because of the public need to receive information about the
efficiency and faithfulness of all of its servants.

In applying the Pickering balancing test, the Fifth Circuit excluded the
Pickering factor of whether the employee's speech might cause disruption
among superiors and co-workers. The court observed that an accusation
of corruption would inevitably cause discord between superiors and em-
ployees who were accusing the superiors of dishonesty. However, the
court reasoned that "it would be absurd to hold that the First Amend-
ment generally authorizes corrupt officials to punish subordinates who
blow the whistle simply because the speech somewhat disrupted the of-
fice."' 9 Because the court found the employee's speech "worthy" of first
amendment protection, it ordered a full de novo hearing on the accuracy
of Ms. Porter's accusations of corruption among her superiors.

Taken together, the Fifth Circuit decisions in this area establish that
public employees may publicly criticize their immediate superiors on
questions pertaining to public interest and the freedom of association.
Thus, even though the speech in question often dealt solely with the
terms and conditions of employment, such as work load, work standards,
and employee input, this speech nonetheless is within the ambit of the
first amendment.

B. Limitations on Public Employee's First Amendment Rights

There are, however, limits to the first amendment protection of em-
ployee speech, as the Fifth Circuit's 1979 decisions well illustrate. The
most significant limitation is that the first amendment does not encom-

67. 592 F.2d 770 (5th Cir. 1979).
68. She claimed that her superiors were attempting to use their positions to force em-

ployees to join an Amway organization. Id. at 775. Apparently, earlier criticism of these
superiors by other employees had caused them to take a defensive position. Accordingly, one
of the officials accused of corruption wrote the other superiors the following about their
Amway participation. "[S]ince our interests lie in a much more intriguing and profitable
area [Amway], it is to be expected that when we meet, the topic of conversation will often
be 'our favorite subject.'" Id. at 776. It is apparent from the entire opinion that the Fifth
Circuit believed in the accuracy of the plaintiff's accusations.

69. 592 F.2d at 773-74.
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pass the right to strike. Even though public employees have a first
amendment right to organize and associate with one another, they none-
theless cannot walk off the job. In United Steel Workers of America v.
University of Alabama,"" the maintenance workers of the University of
Alabama chose to express their unhappiness with the terms and condi-
tions of their employment through a strike. The ensuing punitive suspen-
sions were upheld by the Fifth Circuit despite plaintiffs' contention that
their first amendment rights were being curbed.

An additional significant limitation to the first amendment rights of
public employees is patronage politics. In Stegmaier v. Trammell,' which
involved a political patronage dismissal, the deputy clerk of the Circuit
Court of Cherokee County, Alabama, brought suit against the recently
elected circuit clerk who had threatened to discharge her because she had
not supported his candidacy. She alleged that the clerk had thereby vio-
lated her right to freedom of belief, speech, and association. Thus, for the
first time the Fifth Circuit was forced to apply the teachings of Elrod v.
Burns.

7 2

In Elrod the Supreme Court held that patronage dismissal of public
employees infringes upon their first amendment rights. However, a politi-
cal patronage dismissal can survive a constitutional challenge if the dis-
missal furthered a "vital governmental end by a means that is least re-
strictive of freedom of belief and association in achieving that end. 7' The
court in Stegmaier interpreted Elrod as prohibiting the dismissal of a
public employee in a non-policy making and non-confidential position.7 4

Having thus parsed Elrod, the court turned to the application of Elrod to
the deputy clerk of Cherokee County.

The court reasoned that, although Ms. Stegmaier was not a policy
maker she was, as deputy clerk, in a confidential position and therefore
subject to dismissal. Unfortunately, the court took a rather expansive
view of the definition of a "confidential" employee. The court noted that
Elrod permitted an elected official "to dismiss their predecessor's per-
sonal secretaries and a few others who work closely with such officials in
positions requiring a relationship of mutual trust. 7' Then, with strained
logic, the court concluded that the position of deputy clerk fell within this
category of positions requiring a relationship of mutual trust. Thus, even

70. 599 F.2d at 56 (5th Cir. 1979).
71. 597 F.2d 1027 (5th Cir. 1979).
72. 427 U.S. 347 (1976).
73. Id. at 363.
74. The court held that these were two independent conditions both of which must be

met for a public employee to insulate his job from a patronage dismissal. 597 F.2d at 1034.
75. 597 F.2d at 1038 quoting The Supreme Court, 1975 Term, 90 HARV. L. REV. 186,

193-194 (1976).
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though the deputy clerk was not in a policy making position, she was in a
confidential position and could be fired for political reasons.

The rationale of Stegmaier does not bear up under scrutiny. The thrust
of Elrod v. Burns is that most ordinary jobs in the civil service should not
be subject to the whims of political fortune. The work of a deputy clerk in
most courts is entirely administrative and, just as defendant, the elected
circuit court clerk, has by virtue of law no policy making role in his job,
the deputy clerk likewise has no policy making role. The Fifth Circuit
failed to explain what "confidences" might pass between the circuit clerk
and the deputy clerk which would be vital to the performance of their
statutorily prescribed task. In reality the court's rationale amounts to no
more than its belief that the deputy clerk and the clerk would not have
gotten along well. However, there was no allegation or proof that this sup-
posed conflict would effect Stegmaier's job performance.

An approach more in keeping with Elrod would have been the require-
ment that the circuit clerk show very specific ways in which a relationship
of mutual trust and confidence was a necessary element of the job of dep-
uty clerk. Unfortunately, the Stegmaier decision instead hinges merely
upon the panel's "belief" about what the position of deputy clerk entails
in Cherokee County, Alabama. The first amendment is entitled to more
than this, especially given the possible wide application of this decision to
future cases.

C. Procedural Due Process and the Reasonable Expectations of Public
Employees

The current procedural due process analytical framework follows three
steps: the court first determines whether the plaintiff has a property or
liberty interest 6 and second, assuming plaintiff has such an interest, that
interest cannot be adversely affected by the state unless procedural pro-
tections are provided in the decision-making process. Finally, the court
determines what procedures are appropriate by weighing the interest of
the individual against the interest of the state."

This analytical framework has two glaring defects. The first is that
whether a person has a federal constitutional right hinges upon the vagar-

76. See Bishop v. Wood, 426 U.S. 341 (1976); Board of Regents v. Roth, 408 U.S. 564
(1971). The Fifth Circuit decisions during the survey period involving this first step of the
due process analytical framework are Webb v. Dillon, 593 F.2d 656 (5th Cir. 1979) (Georgia
probation officer has a protectable property interest under GA. CODE ANN. § 24A-603 (1971);
Barlow v. Atlanta Hous. Auth., 592 F.2d 280 (5th Cir. 1979) (Atlanta Housing Authority
employee has no protectable property interest); see also Huffstutler v. Bergland, 607 F.2d
1090 (5th Cir. 1979) (federal probationary employee has no protectable property rights).

77. See, e.g., Fuentes v. Shevin, 407 U.S. 67 (1972); Mathews v. Eldridge, 424 U.S. 319
(1976); Wolff v. McDonnell, 418 U.S. 539 (1974).
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ies of state substantive law. The second defect is that the analysis omits
entirely a factor which is implicit in many federal decisions in this
area-the substantive content of the state's decision to deny the liberty
and property interest.

The decisions of the Fifth Circuit in 1979 in the area of public employ-
ment demonstrate the deficiencies of the current analytical framework.
An example of the difficulties created by allowing state law to determine
federal rights appears in United Steelworkers of America, AFL-CIO v.
University of Alabama.7 8 In Steelworkers, university maintenance work-
ers had been discharged without a hearing. They claimed that the person-
nel regulations stating that they could only be fired "for cause" created a
protectable property interest which the state took from them without no-
tice or a hearing. Rather than look to the reasonable expectations of the
workers, the appellate court turned instead to a technical reading of the
Alabama case law of public employment to reach the conclusion that de-
spite the "for cause" requirement in the personnel regulations, the main-
tenance workers were terminable at will under state law. Surely the main-
tenance workers were surprised to discover that their public employer,
who had voluntarily promulgated the "for cause" regulation, could
blithely fire them for any reason or no reason at all.

Another example of the court straining at state law in order to frustrate
normal employee expectations appears in Carson v. Russell,9 which in-
volved the termination of an assistant state attorney employed by the
State of Florida. The young attorney was lead to believe by a letter that
his job would last at least three years. However, despite this reasonable
expectation on his part, the court delved into Florida law to determine
that the particular letter which lead him to this reasonable expectation
did not vest any right in the hapless young prosecutor because the letter
did not amount to a contract. From that conclusion, the court went inexo-
rably to the next step of the procedural due process analytical framework;
without a property right, the assistant state attorney could be dismissed
without a hearing, without any explanation and presumably without any
reason.

A third example from this survey period of the apparent unfairness of
allowing constitutional rights to hinge upon the hair-splitting distinctions
of state law is Burkette v. Lutheran General Hospital.0 Plaintiff, Dr.
Burkette, was a military physician who desired part-time employment in

78. 599 F.2d 56 (5th Cir. 1979).
79. 602 F.2d 714 (5th Cir. 1979).
80. 595 F.2d 255 (5th Cir. 1979). Of course, as in the area of constitutional torts, there is

always the requirement of state action. In Berman v. Florida Medical Center, 600 F.2d 466
(5th Cir. 1979), the court ruled that the denial of staff privileges did not involve state action
because the denial was not pursuant to an express statutory requirement.
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the emergency room of a public hospital. After brief temporary employ-
ment at the hospital, he was denied staff privileges without a hearing and
without clear explanation. In earlier decisions, the Fifth Circuit had held
that a private physician who had been denied staff privileges had a pro-
tectable "liberty interest" in practicing medicine that entitles the physi-
cian to a fair hearing on the denial. Using a questionable distinction, the
Burkette court concluded that Dr. Burkette had no such "liberty inter-
est" because he was a military doctor, not a private physician. This deci-
sion thus distorts Bishop v. Woods8 ' and erodes the fourteenth
amendment.

The second defect of the current analytical framework is the problem
of whether there is a substantive content to the due process clause in the
government employment context.83 On the one hand, some public em-
ployment decisions take the approach that the due process clause only
guarantees that certain procedures will accompany the termination by the
state of a property or liberty interest."3 As long as substantial evidence
supports the decisions to terminate the employee's interests, the underly-
ing substantive standard by which the employee's right to the interest is
measured has no bearing on the due process question. For example, in
Viverette v. Lurleen B. Wallace State Junior College," the Fifth Circuit
recited that the school authorities followed appropriate procedures for
terminating plaintiffs employment and that substantial evidence sup-
ported the termination decision. However, the case makes absolutely no
mention of what the plaintiff did or failed to do that warranted termina-
tion. In other words, the court purposely did not broach the subject of the
substantive standard by which plaintiff's conduct was measured because
it had no bearing on the due process issue.

On the other hand, in some public employment decisions the court sub
silentio is condemning the state's termination of the property or liberty
interest because of the court's subjective evaluation that the state is act-
ing unfairly.85 In these instances, all the procedural steps in the world
would not protect the state officials from the reversal of their decision by
a federal court which disapproves of their substantive standards. 6 Occa-

81. 426 U.S. 341 (1976).
82. In Gosney v. Sonora Independent School Dist., 603 F.2d 522, (5th Cir. 1979) the

Fifth Circuit noted that while substantive due process might apply to a more fundamental
liberty interest, it did not apply to "the right of government employment." Id. at 526 n.8.

83. See, e.g., Viverette v. Lurleen B. Wallace State Junior College, 587 F.2d 191 (5th Cir.
1979); see also Bowling v. Scott, 587 F.2d 229 (5th Cir. 1979).

84. 587 F.2d 191 (5th Cir. 1979).
85. See, e.g., Porter v. Califano, 592 F.2d 770 (5th Cir. 1979), see also Davis v. Williams,

598 F.2d 916 (5th Cir. 1979); Lindsey v. Board of Regents, 607 F.2d 672 (5th Cir. 1979).
These are all first amendment cases, but they nonetheless illustrate the point.

86. See Gosney v. Sonora Independent School Dist., 603 F.2d 522 (1979). Although Gos-
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sionally this substantive review falls under the aegis of setting aside "ar-
bitrary and capricious" state decisions of the government as employer.sT

But more often, it is implicit in these decisions that the court disapproves
of government's underlying substantive standard.

D. What Process is Due?

The Supreme Court in Fuentes v. Shevinas held that what procedural
protections are necessary depends upon the "relative weights of the pub-
lic and private interests involved."' In one decision during the survey
period, the Fifth Circuit found inadequate the fact finding procedures of
the government as employer. In Porter v. Califano,9 0 the agency's fact
finding probe into charges of misconduct by plaintiff-employee had been
limited to inquiries made by the same officials whom Porter had accused
of corruption. The ultimate decision to discipline Porter because of her
accusations was based solely upon the recommendation of these same offi-
cials. The court also noted that the officials' interviews of Ms. Porter had
entirely avoided the chief question: their corruption. Because Ms. Porter
was denied the procedural protection of an impartial decision-maker and
because she was not allowed to confront her accusers (who in this in-
stance were the decision-makers) the court held that she was entitled to a
de novo hearing in federal court on the question of her allegations. Thus,
the decision stands for the proposition that a government employee is
entitled to an impartial decision making body and upon the failure of the
government to provide such a body, plaintiff-employee may have the mat-
ter adjudicated in federal court outside of the administrative process.

V. PRISONERS' RIGHTS

Prisoners are a unique class of federal plaintiffs who can bring lawsuits
without a filing fee, without a lawyer, and without meeting the jurisdic-
tional amount requirement. Because prisoners do not face the same re-

ney is ostensibly an equal protection case, it is apparent that the panel believed the Gosneys
had been treated unfairly by the school board. Equal protection was just a peg on which to
hang the hat of reversal.

87. See Gilbert v. Johnson, 601 F.2d 761 (5th Cir. 1979) which upholds the transfer of a
Veteran's Administration physician as being neither arbitrary nor capricious; see also Byrd
v. Campbell, 591 F.2d 326 (5th Cir. 1979) (disciplinary action against federal employee for
creating a disturbance was not arbitrary).

88. 407 U.S. 67 (1972).
89. Robbins v. United States R.R. Retirement Bd., 594 F.2d 448, 452 (5th Cir. 1979).
90. 592 F.2d 770 (5th Cir. 1979).
91. Under 28 U.S.C. § 1915 (1976) a litigant is excused from the filing fee upon a show-

ing of an inability to pay. There is no jurisdictional amount requirement under 28 U.S.C. §
2254 (1976) or 42 U.S.C. § 1983 (1976).
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straints that impede most civil litigants, they often bring frivolous mat-
ters to the attention of the federal courts. On the other hand, as perhaps
the most outcast of all minority groups in our society, prisoners more
than most civil litigants are in need of the constitutional protection that
is available only from an appointed for life federal judge. Unfortunately,
state legislatures and local authorities are often too parsimonious in their
appropriation of funds for the support and operation of penal systems,
with the consequence that the local federal court is left with a responsi-
bility which has been wrongfully abjured by the legislature and local au-
thorities. The following is a brief review of the Fifth Circuit's continuing
struggle with the question of what rights prisoners retain after their lib-
erty has been taken away from them and what are the minimum condi-
tions of confinement which a state may provide consistent with the eighth
and fourteenth amendments.

A. The First Amendment in Prison

A case which illustrates the kind of frivolous matters in which the fed-
eral courts become engaged in prisoner litigation is McNamara v.
Moody92 which involved the censorship of a prisoner's letter by prison
officials. The prisoner in question had written his girl friend describing an
assistant superintendent in most unflattering terms and vilifying him
with sexual aspersions.3 In natural response to such vitriol the prison
official refused to mail the letter, an act which clearly violated the Su-
preme Court's holding in Procunier v. Martinez," the dispositive Su-
preme Court decision on prisoners' first amendment mail rights.

The McNamara panel reasoned that the prison officials had failed to
show that the censorship of the letter had served any substantial govern-
mental interest such as prison security, order, or rehabilitation. 5 The
court also concluded that although the letter was vulgar, it was not ob-
scene. Accordingly, with all the power and majesty of the federal sover-
eign, the Fifth Circuit affirmed the district court's award of $1.00 in dam-
ages to the prisoner."

In addition to prisoners' rights to communicate externally through the
mail, prisoners have the first amendment right to communicate within

92. 606 F.2d 621 (5th Cir. 1979).
93. Id. at 623 n.2.
94. 416 U.S. 396 (1974).
95. These are the only permissible reasons for mail censorship under Procunier v. Marti-

nez, 416 U.S. 396 (1974).
96. Because damages are often a small part of prisoner cases, the attorney fees available

under 42 U.S.C. § 1988 (1976) become a significant factor in prison cases. See notes 163-168
infra and accompanying text.
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the prison itself. In Rudolph v. Locke9 a prisoner challenged an Alabama
prison regulation which provided that "absolutely nothing will be allowed
to go from one inmate to another in the segregation unit."98 The district
court had dismissed the complaint, but the Fifth Circuit reversed, holding
that the prisoner's first amendment right of access to the courts meant
that in some circumstances a prisoner may seek the assistance of other
prisoners in preparing legal papers. Because the Alabama prison regula-
tion in question may have cut off plaintiff's access to the assistance of
other prisoners, the court concluded that the complaint stated a claim
upon which relief could be granted.

Prisoners also retain their first amendment right to exercise religious
beliefs. For example, in Shabazz v. Barnauskas,9 the prisoner com-
plained that his Islamic religious faith required him to grow a beard, an
act which the Florida state prison officials would not allow. The appellate
court ordered the district court to hold a hearing to inquire into the ques-
tion of whether the prisoner had a sincere religious belief and to inquire
into the state's justifications for its regulation. The difficulty with the
Shabazz decision is that it encourages prisoners to bring specious claims
because of the certainty that they will at least obtain one trip out of the
prison to the local federal courthouse for an inquiry into the "sincerity"
of their religious beliefs. Rather than ordering a full scale hearing into the
religious beliefs of the prisoner, the court should have simply ordered the
case to proceed in the same fashion as all other civil lawsuits-discovery
through interrogatories, depositions, and request to admit followed by a
pre-trial conference. This would provide a sorting process through which
a truly meritorious first amendment claim could be brought to the atten-
tion of the court. 10 0

B. Prisoner Treatment and Prisoner Conditions

One of the inevitable difficulties of federal involvement with state
prison systems is that the court is forced to become all too intimately
involved with the actual administration of the prison. The alternative,
however, is to ignore the individuated elements of prison life which, when
taken as a whole, sometimes result in violations of the eighth and four-
teenth amendments. This difficulty is well illustrated in a major decision

97. 594 F.2d 1076 (5th Cir. 1979).
98. Id. at 1077.
99. 598 F.2d 345 (5th Cir. 1979).
100. A case similar to Shabazz is Kenner v. Phelps, 605 F.2d 850 (5th Cir. 1979), a case

which holds that a Muslim prisoner states a claim when he alleges that the prison officials
forced him to accept pork meat on his tray in the prison serving line in violation of his
religious beliefs.
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of the Fifth Circuit involving prison conditions, Jones v. Diamond.'
The Jones decision represents a considerable retrenchment from the

more expansive holdings of Newman v. Alabama' and Miller v. Car-
son, '3 in that the court refused to grant meaningful relief on the one
hand, while on the other hand admitting freely in its opinion that consti-
tutional violations had transpired."" In the Jones case the prisoners had
challenged the Jackson County, Mississippi jail as unfit for human
habitation for several reasons, including diet, lack of exercise, segregation,
insufficient visitation, and severe over-crowding. In the court's lengthy
opinion it discussed very forthrightly that the problems in the Jackson
County, Mississippi jail were in large part caused by the refusal of the
central state prison to take any more prisoners because it was itself the
subject of a federal court order limiting the number of prisoners it could
contain. Thus, the state prison authorities had merely shifted the prob-
lem from the centralized state prison to the small, county jails.

Despite the majority opinion's recognition that there were constitu-
tional violations in the Jackson County jail, the court dealt with each of
the claimed violations only in passing and for the most part upheld the
district court's findings that the prisoners were not entitled to either eq-
uitable relief or money damages. 10 5 Furthermore, the court went so far as
to set aside the district court's requirement that the prison officials post
in the jail a list of "prisoners' rights." Even though this particular item of
relief had not been appealed by the defendants, the court nonetheless
specifically reversed the district court's grant of this small item of relief
to the prisoners.' 0 1

Judge Rubin wrote a very convincing dissent, which began with the fol-
lowing observation:

The complaint did not ask the federal court to free a single condemned
criminal. It did not request that a federal judge interfere in any way with
the judicial processes of the State of Mississippi. It sought only an order
that, in confining persons in a county jail, the officials of that state com-
ply with guarantees that the federal constitution extends to everyone in
the land, mighty or oppressed, free or convicted: protection against cruel

101. 594 F.2d 997 (5th Cir. 1979).
102. 559 F.2d 283 (5th Cir. 1977).
103. 563 F.2d 741 (5th Cir. 1977).
104. The appellate court recited facts that showed the jail was overcrowded, racially seg-

regated, and poorly run. As noted by Judge Rubin in his dissent, the court refused to grant
relief commensurate with these constitutional violations. 594 F.2d at 1033. In fact, the ma-
jority appeared to be punishing the prisoner's lawyers whose motives and tactics the court
impugned. Id. at 1025-26.

105. 594 F.2d at 1022.
106. Judge Rubin's dissent excoriated the majority on this point. Id. at 1039.
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and inhuman punishments, equal protection, the right to counsel and
due process of the law:10 7

Judge Rubin went on to specify the extent of the relief that he would
have given and especially criticized the outright refusal of the majority
opinion to allow the plaintiffs to present evidence on money damages
arising from the violation of rights secured by the Constitution."0 '

Judge Rubin rightfully criticizes the majority opinion. Considered from
a larger point of view, it seems very inconsistent for the Fifth Circuit in
one decision to grant a full evidentiary hearing on so relatively minor a
matter as whether a prisoner has a sincerely held religious belief in the
growth of his beard,109 while on the other hand refuse to consider seri-
ously the obvious deprivations that had occurred in the Jackson County
jail. Furthermore, Jones v. Diamond is not in keeping with a host of ear-
lier Fifth Circuit precedents in this field.

It still remains the law that prisoners cannot be struck1 ' and cannot be
denied medical treatment in the face of an obvious need."' An illustrative
case in this regard is Fielder v. Bosshard."2 The mother and father of a
deceased prisoner brought an action against the sheriff and a jailor in
Williamson County, Texas for failure to provide their deceased son, a
prisoner, with medical treatment. The jury had returned a verdict of
$70,000 in compensatory damages and $20,000 in punitive damages. The
appellate court faced the issue of whether sufficient evidence had been
presented to the jury to prove that the prison authorities had acted with

deliberate and callous indifference to the deceased prisoner's serious med-
ical needs. As the hair-raising account of the prisoner's death illustrates,
there was ample evidence to support the verdict."' The decision demon-

107. 594 F.2d at 1031.
108. As illustrated in McNamara v. Moody, damage claims for prisoners can sometimes

truly be a waste of judicial effort because juries and judges are loath to award any monetary
benefit to a prisoner whose constitutional rights have been violated, but who has not been
out-right physically abused. The majority in Jones reasoned that no damages issue was
properly before the court of appeals because no class certification which would bind the
class has been made. 563 F.2d at 1022.

109. Shabazz v. Barnauskas, 598 F.2d 345 (5th Cir. 1979).
110. See Dailey v. Byrnes, 605 F.2d 858, 861 (5th Cir. 1979).
111. See Fielder v. Bosshard, 590 F.2d 105 (5th Cir. 1979).
112. Id.
113. Jimmie Fielder was arrested on July 2, 1976 for failure to make child support pay-

ments. His mother notified the jailor that Fielder was ill and had not eaten. Fielder began to
hallucinate and babble incoherently on July 4th, and asked for medical care which was re-
fused. Fielder continued to mumble and wave his arms irrationally on the evening of the
4th. A woman living near the jail heard a prisoner cry out for a doctor and prisoners heard
him moaning throughout the night of the 4th and early morning hours of the 5th. By 7:00
a.m. on July 5th, 1976 Fielder was dead. A case with similar facts involving the lengthy
incarceration of a man who police thought was drunk, but who in fact had suffered a stroke
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strates that although there may be great procedural and substantive diffi-
culties for a class of prisoners who challenge subtle prison problems, such
as over-crowding, lack of exercise, and adequate diet, an individual pris-
oner can obtain redress for a serious, personal harm which has been delib-
erately caused by prison officials.

C. Parole, Parole Revocation and Prisoner Transfers

Although one convicted and incarcerated for a crime loses most of his
"liberty interest" within the meaning of the fourteenth amendment, both
parolees and prisoners retain a residual liberty interest. The Supreme
Court has held this residual interest sufficient to trigger the procedural
protections of the due process clause whenever the state seeks to revoke a
parole or seeks to transfer punitively a prisoner to more rigorous condi-
tions of confinement." 4 Furthermore, even though the mere denial of a
parole is not to be judged by due process standards,"' a state statute
which creates a reasonable expectation in the prisoner of parole likewise
creates procedural protections of that reasonable expectation. 6

In United States v. Tyler,1 " the Fifth Circuit applied the due process
clause to a parole revocation hearing of a federal prisoner who had alleg-
edly violated the terms of his parole. Tyler had been convicted of three
misdemeanor charges, including public drunkeness and insulting a police
officer. All of these incidents were reported to his probation officer, but no
action was taken against him. However, when he was subsequently ar-
rested for possession of marijuana, a parole revocation hearing was held
in which the district court ruled that the evidence presented failed to
establish that Tyler had in fact been in possession of any marijuana.
Frustrated by the ruling, the probation officer then filed a second revoca-
tion petition against Tyler, this time based upon the misdemeanor
charges which had occurred long before the alleged marijuana incident.

Observing that Morrissey v. Brewer s18 extended the procedural due
process guarantees of the fourteenth amendment to probationers, the
court turned to concepts of "fundamental fairness" to set aside the parole
revocation because it found the repeated prosecution unfair. In essence,
the court was applying the concept of double jeopardy to parole revoca-

is Reeves v. City of Jackson, 608 F.2d 644 (5th Cir. 1979). In both cases the Fifth Circuit
sustained jury verdicts awarding substantial damages.

114. Morrissey v. Brewer, 408 U.S. 471 (1972) (parole revocation hearing guaranteed by
due process clause); Wolff v. McDonald, 418 U.S. 539 (1974).

115. Shahid v. Crawford, 599 F.2d 666 (5th Cir. 1979) (federal rule).
116. Greenholtz v. Inmates of Neb. Penal and Correctional Complex, 442 U.S. 1 (1979)

(mere possibility,of parole is not a protected interest).
117. 592 F.2d 261 (5th Cir. 1979).
118. 408 U.S. 471 (1972).
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tion hearings. But the most interesting aspect of this very brief decision is
that the due process clause is interpreted by the court as having more
content than merely a procedural protection. Certainly the United States
had followed correct procedures in revoking the parole. The court simply
decided that the unreasonable delay in bringing the charges and the
piece-meal approach in seeking revocation in this instance violated the
fifth amendment by striking at the core of what is fundamentally fair.

A case in stark contrast to United States v. Tyler is Sotto v. Wain-
wright,"" which dealt with a convicted prisoner seeking the protection of
the fourteenth amendment to gain an early release. Sotto had been sen-
tenced by a Florida trial court to three years in prison and his conviction
had been upheld on appeal. However, pursuant to a Florida rule of crimi-
nal procedure"0 Sotto had made application to the trial court for a post-
appeal reduction in his three year sentence. The rule in question provided
that the trial court had only sixty days from the time that the conviction
became final to rule upon the application for reduction of the legal sen-
tence. The trial court held a hearing on Sotto's application and then set
aside Sotto's entire sentence in favor of a five year probation. However, a
fly in the ointment was the trial court's failure to actually rule upon the
previous sentence until after the sixty days called for in the procedural
rule had expired. Therefore, Sotto's warden refused to recognize the va-
lidity of the trial court's order.

Just as in Tyler, the Fifth Circuit delved into the due process clause to
see if it had a substantive content that would help prisoner Sotto out of
his truly distressing situation. He had timely presented to the trial court
evidence that he was entitled to probation as opposed to a three year jail
sentence and had actually convinced the trial court to rule in his favor.
However, there remained the technical difficulty that the court had ne-
glected to render its order until sixty days after Sotto's conviction had
been upheld on appeal. Examining the question of "fundamental fair-
ness" and "fundamental rights," the Fifth Circuit decided that the Flor-
ida sixty day rule served a good purpose and that the sentence was final.

This case calls to mind Palko v. Connecticut,"' a case which well illus-

119. 601 F.2d 184 (5th Cir. 1979).
120. FLA. R. CraM. P. 3.800(b).
121. 302 U.S. 319 (1937). Not surprisingly, the Sotto decision cites Palko with favor. The

Palko decision is a notorious example of the pre-incorporation days of constitutional juris-
prudence. In Palko the State of Connecticut appealed a criminal conviction in which the
accused had received a life sentence. The state won its appeal and the accused then received
a second, error-free trial which this time resulted in the death sentence. The accused
thought the ability of the state to appeal a conviction was fundamentally unfair, but Justice
Cardozo did not agree. In Adamson v. California, 332 U.S. 46 (1947) Justice Black, in dis-
sent, called the approach symbolized by Palko "an incongruous excrescence on our Consti-
tution." Id. at 75. Of course, Justice Black eventually prevailed. Mapp v. Ohio, 367 U.S.
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trates the difficulty of a court subjectively determining the content of the
due process clause.12 The main difficulty is that what may seem funda-
mentally fair to one person is a horror story to the next. Certainly one
can imagine that prisoner Sotto, while serving time in the prison system
of Florida, could find nothing "fundamentally fair" about the harsh appli-
cation of the sixty day jurisdictional rule in his case.

As discussed in earlier portions of this survey, one of the current diffi-
culties of the present due process analytical framework is the reference to
state law in order to determine what federal constitutional protections a
person may have.12 This conundrum is well illustrated in the contrast of
two Fifth Circuit prisoner parole cases, Williams v. Briscoe'2 4 and Shahid
v. Crawford.'2

In Williams v. Briscoe, the appellate court instructed the trial court to
allow the prisoner to file a petition in forma pauperis because of his alle-
gation that under the substantive law of Texas he had an expectancy of
release that was protectable under the Supreme Court case of Greenholtz
v. Inmates of Nebraska Penal and Correctional Complex. 2 Thus, he was
given an opportunity to present to the district court his argument that
under the Texas Adult Probation, Parole and Mandatory Supervision
Law1

1
7 he had an expectancy of release that created a liberty interest

within the meaning of the fourteenth amendment. By contrast, in Shahid
v. Crawford, the court ruled that a federal prisoner is not entitled to have
his denial of parole judged by due process standards. Thus, while one
state statute might create an expectancy of release, under another state's
law or under federal law a prisoner might not have an expectancy of
release.

These cases thus illustrate the principle that by narrowing the defini-
tion of a protectable interest the court in effect seriously erodes the due
process clause. Parole is a well-understood, generally recognized tool of
rehabilitation and the parole decision should be subject to due process
requirements regardless of what state or sovereign has custody of the po-
tential parolee. The content of the due process clause should be fixed ac-
cording to the substance of the situation to which it is being applied, not
according to a technical reading of a statute. The procedural protections
should inhere in every parole decision regardless of the technical interpre-

1643 (1961).
122. Cf. Roe v. Wade, 410 U.S. 113 (1973).
123. See Part IV, supra.
124. 599 F.2d 620 (5th Cir. 1979).
125. 599 F.2d 666 (5th Cir. 1979).
126. 442 U.S. 1 (1979).
127. Tax. CRIM. PRO. CODE ANN. art. 42.12 (Vernon 1979).
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tation a court may place on a statute creating parole as a possibility.s
In a somewhat similar position are prisoner transfer cases. Prisoners

have pressed for the protection of a hearing by an impartial decision-
maker before they are moved about within a prison system. It is a fact of
life that prison systems are rarely homogenous and that some prisons are
far more preferable to others largely because of distinctions created by
the state. In this area, the federal courts in general have been reluctant to
impose due process requirements on the general movement of prisoners
within prison systems.' 2 ' Thus, in Atkinson v. Hanberry,'30 the Fifth Cir-
cuit followed Meachum v. Fano,"' holding that a state prisoner trans-
ferred to a less desirable institution has no right to the procedural protec-
tions of the due process clause before he is transferred. Similarly, in
Makris v. United States Bureau of Prisons,'2 the Fifth Circuit ruled that
the classification of a prisoner (which frequently controls where he will be
transferred) carried with it no procedural due process protections.

In summary, there is, as in the prisoner condition cases, an identifiable
trend toward retrenchment in this area marked by decisions that evince a
reluctance to inject the due process clause into the administration of the
prison system. By refusing to apply the due process clause to most trans-
fers, classifications, and parole decisions, the Fifth Circuit has retreated
from its involvement in prison affairs. In addition, as illustrated in the
Sotto v. Wainwright'" decision, the Fifth Circuit appears reluctant to
espouse a substantive content to the due process clause which would in-
validate a technical and harsh procedural state rule.' 3 '

VI. VOTING RIGHTS

Perhaps one of the most surprising long-term results of Baker v. Carr"

and Reynolds v. Simms," e is a new body of law denominated "voting di-
lution cases."' 7 Following the lead of Baker, Simms, and White v. Regis-

128. See L. TRIBE, AMERICAN CONsTrrunoNAL LAW § 10-10 (1978).
129. See, e.g., Meachum v. Fano, 427 U.S. 215 (1976); Montayne v. Haynes, 427 U.S. 236

(1976).
130. 589 F.2d 917 (5th Cir. 1979).
131. 427 U.S. 215 (1976).
132. 606 F.2d 575 (5th Cir. 1979).
133. 601 F.2d 184 (5th Cir. 1979).
134. Sotto is also reminiscent of the federal jurisprudence of habeas corpus before Fay v.

Noia, 372 U.S. 391 (1963); see also Henry v. Mississippi, 379 U.S. 443 (1965). Of course,
these two cases involved the assertion of a federal substantive right despite a state procedu-
ral block to the assertion. In this instance a state procedural rule blocks a state substantive
right.

135. 369 U.S. 186 (1962).
136. 377 U.S. 533 (1964).
137. See Bonapfel, Minority Challenges to At-Large Elections: The Dilution Problem,
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ter,' s the Fifth Circuit in Zimmer v. McKeithen'39 established that in
certain instances an at-large voting system for a local government is un-
constitutional if it bars the access of minority groups to the political pro-
cess by diluting their votes. Although the ramifications of Zimmer v.
McKeithen are extraordinary and perhaps unintended, Zimmer is none-
theless the logical extension of White v. Register,1 4 0 a case which is con-
cerned with equal access for all groups to the political system. In 1979 the
Fifth Circuit rendered two significant "voting dilution" decisions.

The complexities and ideological difficulties of the federal courts strik-
ing down an entire form of long-standing government as unconstitutional
is shown in Cross v. Baxter,"" an attack upon the at-large voting system
of the City of Moultrie, Georgia. Plaintiffs, black residents of Moultrie,
challenged the at-large, multi-member district system on the grounds
that it unconstitutionally diluted black votes. Although the Cross decision
is in itself lengthy and complex, the case in the broadest sense stands for
the proposition that except under the most extraordinary of circum-
stances, a local county or city government must have elected black repre-
sentatives serving on the governing board in a number in rough propor-
tion to the total percentage of black population. Although this certainly is
not a holding that will be stated anywhere in Cross v. Baxter, the thrust
of the decision is clearly that regardless of what the evidence might show,
a county or city form of government will not pass constitutional muster in
the Fifth Circuit unless the number of black representatives is in the
same proportion as the number of black residents in the local governmen-
tal unit.

In Cross, the district court applied the four criteria of Zimmer v. McK-
eithen" 2 in order to determine if the electoral scheme unconstitutionally
diluted the black vote. Examining the first Zimmer criteria, the district

10 GA. L. REV. 353 (1976).
138. 412 U.S. 755 (1973).
139. 485 F.2d 1297 (5th Cir. 1973) (en banc) aff'd on other grounds sub nom. East Car-

roll Parish School Bd. v. Marshall, 424 U.S. 636 (1976).
140. In White v. Register the Supreme Court affirmed in part the district court's redis-

tricting plan of the Texas legislature pursuant to Reynolds v. Sims, 377 U.S. 533 (1964).
Importantly, the court approved of the disestablishment of two multi-member districts
upon the basis that there was a history in the district of discrimination against the Negroes
and Mexican Americans of the district. Id. at 765-768. See also Whitcomb v. Chavis, 403
U.S. 124 (1971).

141. 604 F.2d 875 (5th Cir. 1979).
142. 485 F.2d 1297 (5th Cir. 1973). The four criteria for measuring whether there is un-

constitutional dilution are: (1) equality of access of minority members to the political pro-
cess; (2) whether past discrimination has the present effect of discouraging minority mem-
bers' participation in the electoral process; (3) the responsiveness of the government body in
question to the needs of the minority community; (4) whether the governmental policy un-
derlying the use of multimember districts is tenuous. Id. at 1304-1305.
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court found that with respect to the equality of access to the political
system, black candidates had in fact been elected to the city council and
that there was no legal barrier to any person running for the city council
based upon race. Furthermore, with respect to the second Zimmer crite-
ria, the effect of past discrimination on present participation in the politi-
cal process, the district court found that blacks were free to register to
vote in Moultrie and that the fact that a smaller percentage of blacks
than whites had registered was attributable solely to black voter apa-
thy.1 8 With respect to the responsiveness of the city to minority needs,
the third Zimmer criteria, the district court noted that although many
streets in black neighborhoods needed paving, more city funds were at
that time being spent upon improvements on streets in black neighbor-
hoods than in white neighborhoods. In addition, with respect to employ-
ment of blacks in city government, because more than 30% of the city
employees were black (as compared to a 35% general population of blacks
in the city) and because the city had an affirmative action plan, the court
concluded that the city was responsive to minority needs. Finally, with
respect to the fourth and last Zimmer criteria, the state's policy underly-
ing the use of the multi-district system, the district court found that the
at-large scheme had been instituted in Moultrie in 1859 when no blacks
voted whatsoever. Thus no inference could be drawn of a racially discrim-
inatory motivation in instituting this scheme.

The panel in Cross v. Baxter simply refused to accept the district
court's findings and discarded the "clearly erroneous" rule in favor of a
remand for greater findings consistent with Rule 52(a) of the Federal
Rules of Civil Procedure. Furthermore, the appellate court made clear
that the district court had failed to weigh properly plaintiff's evidence.
For example, with respect to denial of access to the electoral process the
Fifth Circuit noted that black candidates had encountered difficulties in
campaigning in white neighborhoods and that the evidence showed that
housing conditions, employment rates, and common educational levels
were considerably lower for Moultrie blacks than Moultrie whites. The
court stated that socioeconomic inequalities of this kind gave rise to a
presumption that the minority group did not enjoy the same access to the
political process.

With respect to the question of the effect of past discrimination on pre-
sent participation in the political process, the court held that the defend-
ants, not the plaintiffs, had the burden of showing that the past history of
school desegregation, the use of literacy tests and segregated public facili-
ties had no current connection with access to the political system. Fur-

143. Only 26.9% of blacks had registered to vote while 44.9% of all whites had regis-
tered. 604 F.2d at 881.
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thermore, with respect to the responsiveness to minorities' needs, the
Fifth Circuit concluded that the plaintiffs' evidence that the city had
delayed in complying with the requirements of section 5 of the Voting
Rights Act,' 4 the operation of racially segregated jails, and the racially
selective enforcement of city laws were all evidence that the city govern-
ment was not responsive. With respect to the question of street improve-
ments, the court concluded that unless the percentage of funds being
spent upon black neighborhoods matched the percentage of need in black
neighborhoods then, even if total expenditures in black neighborhoods ex-
ceeded the expenditures in white neighborhoods, this was not evidence of
responsiveness.'4

Cross v. Baxter is a disturbing case. The city government which has
been in the same form since 1859 cannot possibly survive on remand be-
cause of the directions given to the district court by the Cross panel. The
Fifth Circuit simply refused to believe the defendants' evidence and in-
stead chose the evidence of the plaintiffs as more convincing despite the
rulings of the district court. Because the kind 6f evidence which the Fifth
Circuit found convincing is typical of what can be proven in almost every
county and city throughout the South, the case amounts to an almost per
se rule that if blacks are not represented in the same proportion on city
councils and on county commissions as the proportion of black voters
then that system cannot withstand a federal court challenge.

A decision of similar importance which follows Cross v. Baxter is McIn-
tosh Branch of the NAACP v. City of Darien,'" another minority chal-
lenge to an at-large voting system which allegedly diluted the black vote.
Judge Alaimo, like Judge Elliott in Cross v. Baxter, attempted to follow
the four Zimmer guidelines in ruling upon the evidence. However, Judge
Alaimo was reversed because of his failure to scrupulously comply with
the requirements of Rule 52 of the Federal Rules of Civil Procedure. The
Fifth Circuit faulted the trial court for failing to discuss three items in
applying the first Zimmer criterion. First, a small group of whites alleg-
edly acted as an informal slating organization in the City of Darien. Sec-
ond, 137 voters, all black, were purged from the city voting list in 1976.
Third, black voters were threatened with economic sanctions by whites if

144. 42 U.S.C. §§ 1973-73p (1976 Supp. II 1978).
145. 604 F.2d 884 n.17. The court appeared to be creating a rule of evidence in dilution

cases that public expenditures must equal the "need" of a racial minority in order for the
challenged governing body to avoid being branded "unresponsive." The court's approach to
this problem is too simplistic and it ignored that the city council was in fact being respon-
sive in a significant way. Cf. San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1
(1973) (equal protection clause does not prevent public expenditures which are dispropor-
tionate with respect to income groups).

146. 605 F.2d 753 (5th Cir. 1979).
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the blacks expressed their political views. With respect to the second
Zimmer criterion, the present effect of past discrimination, the district
court observed that for over fifty years blacks had been allowed to regis-
ter and vote in the City of Darien, and accordingly there was no present
effect of past discrimination. The Fifth Circuit rejected this logic upon
the grounds that it was for the defendant to prove that there was no
longer any present discrimination arising from the past. Finally, with re-
spect to the question of responsiveness of city government, the district
court made the startling finding that in some instances the city govern-
ment was not responsive to anybody. The panel ruling on this case found
it sufficient that the city was not responsive to the black needs and irrele-
vant that the city was neutral in its unresponsiveness.

Accordingly, the district court was reversed and the case was remanded
for a greater finding of facts and for a more sensitive weighing of the
Zimmer factors. The McIntosh County case demonstrates the difficulty of
the broad application of a judge-made law to the question of what
amounts to "equal access" to the political system. The McIntosh and
Cross cases both illustrate that the sins of past generations can be visited
upon the current generation without the direct proof which is normally
required in a court of law to demonstrate a causal link.147

Even greater difficulties arise when district courts have been faced with
the problem of fashioning a remedy to irradicate the constitutional viola-
tions that arise from an at-large system which dilutes minority votes. The
result however is predictable. If Cross and McIntosh stand for the pro-
position that absent extraordinary circumstances the local governing body
must have the same proportion of black representatives as the proportion
of blacks to whites, the district court must order a ward system drawn
upon racial grounds; in other words, it must racially gerrymander the gov-
ernmental unit. Thus, with population data and maps in hand, the dis-
trict court is forced into the untenable position of marking-off the county
or city in such a fashion that it will generate "equal access" to the politi-
cal system. This is exactly the kind of political entanglement which Jus-
tice Frankfurter eschewed in his perspicacious dissent in Baker v. Carr.

An interesting variation on this remedy theme appears in Ferguson v.
Winn Parish Police Jury,148 a case, which unlike Cross and McIntosh
County, broaches the question of racial gerrymandering forthrightly. The
appellate decision reversed the district court's remedy in a voting dilution

147. The third Zimmer v. McKeithen factor, the present effect of past discrimination, is
after a fashion an allocation of fault on present generations for things they could not con-
trol. In addition, it does not appear to matter which governmental entity perpetrated the
past discrimination. McIntosh Branch of the NAACP v. City of Darien; 605 F.2d 753, 759
(5th Cir. 1979).

148. 589 F.2d 173 (5th Cir. 1979).
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case because the plan drawn by the trial judge over-concentrated the
blacks into one ward so that they could only elect one black official out of
the five possible seats on the city council. Plaintiffs appealed because
they wanted a plan which would spread the minority vote into two wards
(nonetheless keeping a majority of black voters in each of those wards) so
that there would be two black officials on the city council out of five. The
Fifth Circuit ordered the district court to consider these arguments and
admonished the trial court to follow the correct percentages.

Voting dilution cases are disturbing for the same complex and perplex-
ing reasons that the Bakke case ' is disturbing. In effect, the voting dilu-
tion cases are a federal mandate to engage in discrimination based upon
race. Ward lines are drawn solely with regard to race, and it is assumed
that all future voting will be strictly by racial block. In drawing the lines
in this fashion, and in making the assumption that voters shall always
choose candidates not upon their merits but upon their race, the Fifth
Circuit may be entrenching in local politics for decades to come, a racial
character which neither race truly wants. It is the sad truth that blacks
for innumerable reasons have not enjoyed the same access to the political
system as whites have enjoyed, but one must question whether striking
down a city government that was first established in 1859 (as was done in
Cross v. Baxter) will in the long run accomplish much more than has
already been done by the Voting Rights Act of 1965, an epochal legisla-
tive decision, made not by an appointed-for-life judge, but rather by the
elected representatives of the people. The voting dilution cases of the
Fifth Circuit may well represent the high-water mark of judicial action in
favor of the political aspirations of "discreet and insular minorities"1 0 at
the expense of the majoritarian will.

VII. SEPARATION OF POWERS

In DuPlantier v. United States,'8 ' the Fifth Circuit faced a very unu-
sual constitutional question: whether the disclosure provisions of the Eth-
ics in Government Act of 1978152 violated the constitutional principle of
separation of powers. The action was brought by federal judges who chal-
lenged the Act's requirement that each judge file a personal financial re-
port containing a full statement of assets, income, and liabilities with the
clerk of the court on which the judge sits or serves.153 The reports thus
filed are public records available for inspection and reproduction to any-

149. Regents of the University of California v. Bakke, 438 U.S. 265 (1978).
150. United States v. Carolene Prod. Co., 304 U.S. 144, 153 n.4 (1938).
151. 606 F.2d 654 (5th Cir. 1979).
152. 28 U.S.C. app. §§ 301-09 (Supp. 1978).
153. Id. § 303(b).
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one asking to see them. In addition, the Act contains a penalty provision
which can be invoked when the Attorney General brings an action against
a federal judge for willful or negligent violation of the disclosure
provisions. 54

The judges claimed that this Act not only violated the doctrine of sepa-
ration of powers, but also unlawfully invaded their privacy. Plaintiffs
sought a preliminary injunction to prevent the Judicial Ethics Commit-
tee' from enforcing the provisions of the Act against federal judges.

The Fifth Circuit upheld the constitutionality of the Act even though it
recognized that the legislation represented a direct infringement upon the
independence of federal judges. Plaintiffs argued with respect to separa-
tion of powers, that the disclosure provisions would intrude considerably
upon the independence of federal judges by subjecting them to political
pressure and threats of physical and economic harm from the hands of
criminals and disgruntled litigants. In its analysis the Fifth Circuit ac-
cepted as true the plaintiff's assertions that the Act would have this effect
upon the judiciary, but decided that the intrusion upon the constitution-
ally assigned function of the Third Branch was justified by the promotion
of accountability. 5

After making short work of the question of whether the Act had the
effect of diminishing the compensation of federal judges,"5 7 the court then
turned to whether the Act itself could become an invasion of the privacy
of individual judges. In essence the court concluded that because judges
had chosen a public life, they had to live with the public disclosure of
their property. In conclusion, the Fifth Circuit offered the following
reasoning:

Balancing conflicting interests is therefore not an abdication of our au-
thority, but is a resort to a widely accepted judicial process of reasoning.
If the Act's provisions serve the purpose of maintaining the public's con-
fidence in the federal judiciary, they will have served us well, despite the
fact that we know such requirements undoubtedly chip away at judicial
independence. Judges have a right to be concerned with any diminution
of their freedom to act.'"

Unfortunately, the decision is an act of judicial abdication. It is ironic
that the Act's purpose is to "promote the accountability . . of public

154. Id. § 302.
155. The Judicial Ethics Committee is created by the Judicial Conference of the United

States. Id. § 303(a).
156. 606 F.2d at 668.
157. Id. at 669.
158. Id. at 673.
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officials. '"' The essence of Article III is to remove the federal judge from
accountability. Accountability is the counter-part of independence in that
one who must account will be less likely to act fearlessly. Any congres-
sional action that infringes upon the decision-making power of the court
should be viewed with greater scrutiny than the Fifth Circuit offers in
DuPlantier.

Although the court paid lip service to the evidence that the plaintiffs
offered to the effect that the Act could cause them to lose their decisional
independence, one must wonder if the appellate court rendering the deci-
sion had forgotten the kind of direct pressure that a community brings
upon the lonely trial court judge who is forced by his oath of office to
uphold the Constitution even in the face of great public opposition.'6 0 As
this survey of 1979 Fifth Circuit decisions well illustrates, trial judges are
on occasion called upon to protect the rights of prisoners, to desegregate
school systems, to rearrange local governments, and sometimes to hold
public officials who have great power accountable for their constitutional
torts. The framers of the United States Constitution did not count upon
federal judges to be simply stronger than most ordinary mortals. Instead,
they built into the form of the government judicial strength of character
by making federal judges appointed for life removable only by
impeachment.1

The Ethics in Government Act,"'2 designed to affect federal officials in
all branches of government, sweeps too broadly with respect to the fed-
eral judge. By making the information in question available at the clerk's
office the Act invites reprisal and subjects every federal judge to a new set
of pressures not previously borne. It is unquestionably true that federal
judges, like all public officials, hold a public trust and should be account-
able to that trust. Thus, one might imagine any number of legislative
schemes that Congress might have passed in this regard that would with
less sweeping measures accomplish the same goal. For example, an act of
Congress might well require a judge to reveal to an individual litigant any
financial interest which remotely bears upon his case. Furthermore, such
an act might require a federal judge to disclose to his peers, including the

159. Id. at 657.
160. The pressures to which federal judges are subjected have been especially intense in

the Fifth Circuit whose trial courts ordered desegregation in the face of massive opposition.
These pressures are well chronicled in J. PELTASON, FIFTY-EIGHT LONELY MEN: SOUTHERN
FEDE.RAL JUDGES AND SCHOOL DESEGRETATION (1971).

161. This is not to imply, however, that there are not many elected state judges and
officials who courageously discharge their oath of office in the face of public opposition. See,
e.g., J. KENNEDY, PROFILES IN COURAGE (1956) (the pardon of Leo Frank by Georgia's Gover-
nor Slaton). Article III simply makes it more likely that the judiciary will render indepen-
dent decisions.

162. Supra, note 152.
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Judicial Ethics Committee, all of his personal holdings and property. But
to require that the federal judge list for all the world everything that he
or she owns does indeed chip away at judicial independence which is so
necessary for the kind of constitutional decisions which the trial and ap-
pellate courts of the federal system have fearlessly rendered in the past.
It is true that ultimately, the legitimacy of the federal judiciary rests
upon the restraint of its own hand and to this extent DuPlantier is a
striking model of judicial restraint. However, in exercising that even-
handed restraint, the Fifth Circuit should not have been afraid to prevent
an unwarranted legislative instrusion upon the core values of the
Constitution.

VIII. ArrORNEY FEES

Perhaps one of the most important practical aspects of constitutional
civil litigation is the availability of attorney fees under 42 U.S.C. section
1988 for plaintiffs who prevail in an action based upon a federal constitu-
tional right.'63 This statutory abrogation on the American Rule insures
the continuing flow of constitutional civil litigation in the federal courts.
Especially in prisoner cases, where actual money damages are rarely
available, the attorney fees become one of the chief concerns of defend-
ants who can be sued in their individual as well as their official capaci-
ties.16 ' There is in the Fifth Circuit an increasing body of law defining the
circumstances under which fees are available.

Many of the 1979 decisions concern whether a party has "prevailed"
within the meaning of the statute. The Fifth Circuit has adopted a very
liberal standard which allows attorney fees whenever a plaintiff has sub-
stantially achieved success, even if the case has not resulted in outright
judgment."" For example, if plaintiff obtains a temporary restraining or-
der, he is entitled to attorney fees even though the remainder of the case
is later settled."' Likewise, a merely favorable settlement can vest the

163. Section 1988 provides in pertinent part as follows:
In any action or proceeding to enforce a provision of sections 1981, 1982, 1983,

1985, and 1986 of this title, title IX of Public Law 92-318 . . . or in any civil
action or proceedings, by or on behalf of the United States of America, to enforce,
or charging a violation of, a provision of the United States Internal Revenue Code,
or title VI of the Civil Rights Act of 1964 . . . , the court, in its discretion, may
allow the prevailing party, other than the United States, a reasonable attorney's
fee as part of the costs. 42 U.S.C. § 1988 (1976).

164. An award can be made against an individual in his official capacity. Rainey v. Jack-
son State College, 591 F.2d 1002 (5th Cir. 1979), and against an individual who has acted in
bad faith. McNamara v. Moody, 606 F.2d 621 (5th Cir. 1979).

165. See, e.g., Jones v. Diamond, 594 F.2d 997 (5th Cir. 1979).
166. Iranian Student Assn. v. Edwards, 604 F.2d 352 (5th Cir. 1979).
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plaintiff with the right to attorney fees.1 6 7 Finally, even if an individual
plaintiff in a class action loses his individual claim, he is still entitled to
attorney fees if other members of the class prevail in the lawsuit which he
originally started.' s

In addition, the Fifth Circuit has held that if a plaintiff has prevailed,
then unless "special circumstances" are present, the district court judge
must award attorney fees. 169 Plaintiff's ability to pay his own attorney
fees is not a "special circumstance" which the court may consider in exer-
cising its discretion.1 70 Furthermore, it is not a defense against attorney
fees under section 1988 that state officials had a "good faith" belief in the
constitutionality of the statute they were enforcing.'" The attorney fees
can be awarded against state officials in their official capacity7 8 and the
eleventh amendment presents 1no bar to the award thereof.1 7 3 However,
fees cannot be awarded against the attorneys themselves, as opposed to
the parties.

1 7 '

The amount of the fees is controlled by the standards announced in
Georgia Highway Express v. Johnson,'7 5 which enumerates several fac-
tors by which the court may properly assess attorney fees. For example,
the Fifth Circuit case of Corpus v. Estel' 7 6 allowed in-court fees of $90
per hour and out-of-court fees of $75 per hour, citing as part of its ratio-
nale the extraordinary skill of the plaintiffs counsel.17

7 The significance
of the Fifth Circuit's liberal view toward the award of attorney fees in
civil constitutional cases is that there will continue to be a steady flow of
constitutional litigation in the federal courts. In addition, the vindication
of constitutional rights will thereby be strongly encouraged because of the
attractiveness of having one's attorney fees paid by the recalcitrant
defendant.

167. Criterion Club of Albany v. Board of Comm'rs, 594 F.2d 118 (5th Cir. 1979).
168. Davis v. Board of School Comm'rs, 600 F.2d 470 (5th Cir. 1979).
169. Concerned Democrats of Fla. v. Reno, 601 F.2d 891 (5th Cir. 1979).
170. Bunn v. Central Realty of La., 592 F.2d 891 (5th Cir. 1979).
171. Johnson v. Mississippi, 606 F.2d 635 (5th Cir. 1979) (one can obtain attorney fees

for the work performed in litigating attorney fees).
172. See note 164, supra.
173. Corpus v. Estelle, 605 F.2d 175 (5th Cir. 1979).
174. Monk v. Roadway Express, Inc., 599 F.2d 1378 (5th Cir. 1979).
175. 488 F.2d 714 (5th Cir. 1974).
176. 605 F.2d at 180-81.
177. See note 111, supra.
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